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I. INTRODUCTION 

 
Effective November 1, 2006, land purchasers 

who wish to qualify for the innocent landowner 
defense, bona fide prospective purchaser defense or 
the contiguous property  defense under the Superfund 
statute, or CERCLA, will be required to comply with 
the new Environmental Protection Agency (EPA) rule 
which, for the first time, defines what constitutes “all 
available inquiries” for purposes of showing that the 
purchaser had no “reason to know” of a release of 
hazardous substances before acquiring property.  
While the rule is designed to afford purchasers a route 
to CERCLA defenses, it raises issues which buyers 
and sellers may want to take into consideration in 
property acquisition for non-CERCLA purposes. 
 
II. TIMELINE 
 
A. January 11, 2002:  Small Business Liability 
Relief and Brownfields Revitalization Act 
(“Brownfields Amendments”) amends Comprehensive 
Response, Claims and Liability Act of 1980 
(“CERCLA”). 
 
B. EPA is directed to write a rule by January 11, 
2004, setting forth what constitutes “All Appropriate 
Inquiries” for purposes of qualifying for the “innocent 
purchaser” defense to CERCLA liability in property 
acquisitions. 
 
C. Congress sets “Interim Standards” and final 
standards for what constitutes “All Appropriate 
Inquiries” by a purchaser seeking liability protection.  
See Attachment A, CERCLA excerpts, and 
specifically §9601(35(B): 
 
1. For property purchased before May 31, 1997:  
 
a. Any specialized knowledge/experience on the part 

of the defendant; 
b. Relationship of the purchase price to the value of 

the property, if the property was not 
contaminated; 

c. Commonly known or reasonably ascertainable 
information about the property; 

d. Obviousness of the presence/likely presence of 
contamination at the property; 

e. Ability of defendant to detect the contamination 
by appropriate inspection. 

 
2. For property purchased on/after May 31, 1997 
and until effective date of EPA rule:  Procedures of 
American Society for Testing and Materials 
(“ASTM”), including document known as “Standard 
E1527-97,” entitled “Standard Practice for 
Environmental Site Assessment: Phase 1 
Environmental Site Assessment Process,” shall satisfy 
requirement for “all appropriate inquiries” in 42 
U.S.C.A. §9601(35)(B)(i). 
 
3. Under the Brownfields amendment, “all 
appropriate inquiries” means compliance with clauses 
(ii) and (iv) of §9601(35)(B), defining “Reason to 
know.” Clauses (ii) means the EPA rule; Clause (iv) 
means the interim standards; so after November 1, 
2006, the EPA rule controls. 
 
D. November 1, 2006: New rule becomes effective.  
New rule provides choice between compliance with 
the rule itself, 40 CFR Part 312, or revised ASTM 
E1527-05.  See Attachment D, EPA Rule, 40 CFR 
§312.11 (“The following industry standards may be 
used to comply with the requirements set forth in 
§§312.23 through 312.31: (a) The procedures of 
ASTM2 International Standard E1527-05 entitled 
“Standard Practice for Environmental Site 
Assessments: Phase I Environmental Site Assessment 
Process…”).   
 
1. The ASTM E1527-05 standard is subject to 
ASTM copyright.  Full copies can be obtained from 
ASTM, and are highly recommended for anyone 
contracting for, or reviewing, Phase I assessments.  
http://webstore.ansi.org/ansidocstore/astm.asp?source

 
2 The American Society for Testing and Materials 

Standards. 
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=google&adgroup=ASTM&keyword=astm&gclid=C
LCMm4qQ3YUCFRN7NAodQHw_Ow 
 
2. For a fuller explanation of the Rule, see the 
Federal Register, Tuesday, November 1, 2005, 66070-
66113. 
 
III. OTHER IMPLICATIONS OF NEW RULE  
 
A. A person acquiring the environmental site 
assessment (ASTM E1527-05: “user”; EPA Rule, 
§312.1(c): “person seeking to establish one of the 
liability protections under paragraph (b)(1) of this 
section”) must require an Environmental Professional 
to conduct an investigation which complies with the 
Rule, in order to establish that she or he has made “all 
appropriate inquiries” for purposes of limitations on 
CERCLA liability.  A first step is to be sure that the 
Environmental Professional is contractually obligated 
to comply with the Rule. 
 
1. Environmental professional is newly defined.  
Work must be supervised by person who meets 
requirements of §312.10(b) definition. 
 
2. Investigation itself must meet requirements of 40 
CFR Part 312 or ASTM E1527-05.   
 
3. “User” should consider contractually requiring 
the designated Environmental Professional to meet the 
designated standard. 
 
4. Purpose of investigation under Rule (for innocent 
landowner defense, bonafide prospective purchaser 
defense, contiguous property owner defense):  “to 
identify conditions indicative of releases or threatened 
releases, as defined in CERCLA section 101(22), of 
hazardous substances, as defined in CERCLA section 
101(14).”  40 CFR §312.1(c)(1). 
 
5. For the innocent landowner, bonafide prospective 
purchaser and contiguous property owner defenses, 
the Rule focuses on “hazardous substances,” not 
“petroleum products.” 
 
6. ASTM E1527-05 continues the prior practice 
under this standard of including petroleum products in 
the investigation. 
 
7. “User” should specify that Environmental 
Professional will comply with ASTM E1527-05, to 
include petroleum products. 
 
8. Example: Contract or executed engagement letter 
might specify: “Company [defined environmental 
consultant] shall perform an environmental site 

assessment of Property [defined] which complies with 
the requirements of Standard Practice for 
Environmental Site Assessments: Phase I 
Environmental Site Assessment Process known as 
ASTM E1527-05.” 
 
B. Buyer and/or seller should consider including a 
contract provision requiring that an environmental site 
assessment be performed which complies with ASTM 
E1527-05.  This may offer advantages to both buyer 
and seller.   
 
1. ASTM E1527-05 provides a road map for 
disclosures by the seller, who may wish to be able to 
point out his or her compliance with the requirements. 
 
a. ASTM E1527-05 requires the current owner to 

permit a site reconnaissance. 
b. The current owner must also identify a key site 

manager “with good knowledge of the uses and 
physical characteristics of the property” (10.5.1).  
This interviewee and others are to be asked to be 
as specific as reasonably feasible in answering 
questions and to answer in good faith (a defined 
term) and to the extent of their knowledge (10.6).   

c. “Good faith” is defined by the Rule and ASTM 
E1527-05 as “the absence of any intention to seek 
an unfair advantage or to defraud another party; 
an honest and sincere intention to fulfill one’s 
obligations in the conduct or transaction 
concerned.” 

d. The key site manager and the “user” if different 
from the property owner are to identify “helpful 
documents” for the EP (10.8), and to state whether 
copies can and will be provided to the EP: 
 
(1) Environmental site assessment reports; 
(2) Environmental compliance audit reports; 
(3) Environmental permits (for example, solid 

waste disposal permits, hazardous waste 
disposal permits, wastewater permits, NPDES 
permits, underground injection permits); 

(4) Registrations for underground and above-
ground storage tanks; 

(5) Registrations for underground injection 
systems; 

(6)  Material safety data sheets; 
(7) Community right-to-know plan; 
(8) Safety plans, spill prevention plans, etc.; 
(9) hydrogeologic and geotechnical 

reports; 
(10) regulatory correspondence on environmental 

matters; 
(11) hazardous waste reports; 
(12) risk assessments; 
(13) recorded activity and use limitations. 



 

 3 
 

 
2. The “user” also has responsibilities under ASTM 
E1527-05.  For example, the “user” must convey any 
actual knowledge to the Environmental Professional 
on several fronts: any specialized knowledge or 
experience that is material to recognized 
environmental conditions (6.3); knowledge of any 
environmental lien or use limitation (6.4); commonly 
known or reasonably ascertainable information within 
the community about the property that is material to 
recognized environmental conditions (6.6); knowledge 
that a prior site assessment is not accurate (4.8).  The 
“user” is to consider the relationship of the purchase 
price to the price of the land if the land is not 
contaminated.  The user, like the current owner and 
key site manager, are asked to identify “helpful 
documents” (10.8).  The requirement that such 
knowledge be disclosed by the “user” is protective to 
the seller. 
 
C. To what extent should buyer and seller contract 
to comply with ASTM E1527-05?   
 
1. Example: The parties could agree that “Seller and 
buyer shall identify and provide to the Environmental 
Professional all “Helpful Documents” as listed in 
ASTM E1527-05,” 10.8.1. 
 
2. Example: The parties could agree that “Seller 
shall make available for interview a person with good 
knowledge of the uses and physical characteristics of 
the property,” 10.5.1, and could further provide that 
interviewees for the site assessment shall “answer in 
good faith and to the extent of their knowledge,” 10.6. 
 
IV. CASELAW TO CONSIDER  
 
A. Warehouse Associates Corporate Centre II, Inc., 
et al. v. Celotex Corp., et al.,  2006 WL 1148117 
(Tex.App.-Hous. [14th Dist.], rule 53.7(f) motion 
granted May 15, 2006) (see Attachment C).  The 
appellate court found that the seller’s “key site 
manager” failed to disclose to the Buyer the 
property’s past use for asbestos shingle manufacture 
and also failed to disclose a recent discovery of buried 
shingle waste onsite.  Asked to provide prior reports, 
the seller provided part of a prior report on asbestos-
containing material in structures onsite, but not the 
part of the report that detailed the seller’s use of 
asbestos in prior manufacturing.  In the contract, the 
seller disclaimed all warranties and was not required 
to provide prior reports.  The buyer was permitted to 
test and investigate.  The buyer sued for common law 
and statutory fraud and negligent misrepresentation, 
but not for fraudulent inducement.  The trial court 

granted summary judgment for the seller based on the 
contract’s as-is and waiver-of-reliance provisions. 
 
1. The appellate court analyzed the claims in light 
of Prudential Insurance Co. of America v. Jefferson 
Associates, Ltd., 896 S.W.2d 156, 160-62 (Tex. 1995) 
and Schlumberger Technology Corporation v. 
Swanson, 959 S.W.2d 171 (Tex. 1997).  The court 
affirmed summary judgment for the seller on the issue 
of “impairment of inspection,” relying heavily on the 
definition of “inspection” (term used in Prudential) as 
meaning a visual inspection, as opposed to an 
“investigation.”  The buyer had had an opportunity to 
“inspect,” and could have sampled the property.  
While in Prudential the documents which the seller 
did not produce would not have alerted the buyer to 
the presence of asbestos in the building at issue, in this 
case the withheld portion of the report would arguably 
have alerted the buyer to the past use of asbestos in 
manufacturing (and, hence, possibly to its presence on 
the property).  However, the court held that the seller 
had not impaired the buyer’s inspection. 
 
2. The court held, however, that a genuine issue of 
fact precluded summary judgment on the as-is and 
waiver-of-reliance provisions. 
 
3. Consider whether the case would come out 
differently if the contract had: (1) required production 
of prior reports; (2) required identification and 
production of “Helpful documents” under 10.8; (3) 
required compliance by both parties with ASTM 
E1527-05.  
 
4. Consider whether the appellate court’s analysis 
of the “impairment of inspection” exception to the as-
is clause, under Prudential, is realistic in light of the 
non-sampling nature of the typical Phase I 
environmental site assessment. 
 
5. Note that the appellate court pointed out that the 
buyer had not claimed “fraudulent inducement.” 
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