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ANNOTATED RISK MANAGEMENT FORMS:

Indemnity, Additional I nsureds,
Waivers of Subrogation,
Exculpationsand Releases

Risk shifting provisionsare contained in all contracts. They are usedin an attempt to assure
theintended economic objectivesof the"deal.” The most common methods by which risk isshifted
in a contract are by the use of representations and warranties, insurance covenants, express
assumption of liabilities, indemnity, exculpation, release and limitation of liability provisions.

Every provision of acontract is either restating the rule that would be supplied by the court
in the absence of the provision or is expressly shifting arisk from one party to the other.

This Article concerns provisions dealing with the shifting of "extraordinary" risk from one
party to the other. Each contracting party’ srisk-related goals are (1) to accept no more risk than it
can reasonably bear or insure, and (2) to transfer the balance of the risk to the other party. The
following factors areinvolved in the ultimate determination as to how much risk aparty receivesor
transfers: (A) which partyisinthe best position to contrd the extent of theoccurrence of the risk?;
(B) does one party have specialized knowledge of the type of risks most likely to occur and how to
prevent or identify them?; (C) custom and practicein the particular industry (for example, sellersto
buyers; landlordsto tenants; ownersto contractors; contractorsto subcontractors); (D) thebargaining
strength of the respective parties; and (E) statutory and common law public polides.

Indemnity agreements are commonin most businessrelationshipsinvolving real estate. For
example, the following types of agreements are indemnity agreements or are in the nature of
indemnity agreements. title insurance, payment and performance bonds, and letters of credit.
Indemnity agreementsare contained in thefollowing contracts. salesagreements, oil and gas|eases,
easements, agency agreements, construdion contracts, loan agreements, notes (provisions for
attorney'sfees), and escrow agreements. AttachedtothisArticleisan Appendix of Annotated Forms
of extraordinary shifting of risks.

“Indemnity” 'is, “| agreeto beliable for your wrongs.” Indemnity is ashifting of therisk
of aloss from a liable person to another. However, many times scriveners use an indemnity
provision when they do not know whether the Indemnified Person is a potentially liable person.
Sometimes, an indemnity provision is no more than a restatement of existing duties "I will
indemnify you for my wrongs;" "Y ou will indemnify me for your wrongs."

" Exculpation" '™!is, "l am not liableto you for mywrongs." An exculpatory provisionis
designedto exclude, as between the partiesto acontract, certain designated duties, liabilitiesor costs
due to the occurrence or non-ocaurrence of events.

“Release’ 1"®1is, "Y ou are not liable to me for your wrongs." A release is an agreement in
which one party agreesto hold the other without responsibility for damage or other liability arising
out of thetransactioninvolved. SeeWallerstenv. Spirt, 8 SW.3d 774 (Tex.App-Austin [39 Dist.]
1999, no writ) - involving an indemnity by partners but not arelease between partners.

The Texas Supreme Court has imposed certain requirements, such as the "fair notice"
principle!*®! and the "express negligence" doctrine, [**in order for aliable party to be ableto shift
itsliability for itsnegligenceto another person. The concept of fair notice wasintroduced into Texas
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indemnity law by the Texas Supreme Court in Spence & Howe Const. Co. v. Gulf Oil Corp., 365
S.W.2d 631, 634 (Tex. 1963). Thefair notice principle!*®'focuses on the appearance and placement
of the provision as opposed to its "content.” The supreme court in Soence reasoned that

[t]he obvious purpose of thisruleisto prevent injustice. A contracting party should
be upon fair notice that under hisagreement and through no fault of his own, alarge
and ruinous award of damages may be assessed against him solely by reason of
negligence attri butabl e to the oppod te contracting party.

Spence, at 634.

The Texas Supreme Court expressed frustration with the writing style and craft of Texas
lawyersin Ethyl Corp. v. Daniel Const. Co., 725 S.W.2d 705, 707 (Tex. 1987). In Ethyl, the court
observed

As we have moved closer to the express negligence doctrine, the scriveners of
indemnity agreements have devised novd ways of writing provisions which fail to
expressly state the true intent of those provisions. The intent of the scrivenersisto
indemnify theindemniteefor itsnegligence, yet bejust ambiguous enough to conceal
that true intent from the indemnitor. The result has been a plethora of lawsuts to
construe those ambiguous contracts. We hold the better policy isto cut through the
ambiguity of those provisions and adopt the express negligence doctrine.

The Texas Supreme Court in Dresser Industries, Inc. v. Page Petroleum, Inc., 853 SW.2d
505 (Tex. 1993) extended the fair noticeprinciple and the express negligence doctrine torel eases!
¢l Most recently, the Texas Supreme Court in Houston Lighting & Power Co. v. Atchison, Topeka,
& Santa Fe Railway Co., 890 S.W.2d 455 (Tex. 1994) expanded the expressnegligence doctrine to
requireindemnity agreementsintendingto cover an Indemnified Person sstrict liabilityto expressly
state that it covers such strict liability. [ %!

The most common method of risk management is through contractual provisions for
insurance. The success of an entity’s approach to contractual risk transfer can be considered
successful if it meets the following criteria.

. Risks retained are appropriate and affordable.

. Risk as an element of the overall transaction and negotiation is incorporated at the
onset.

. Indemnity, insurance, and other pertinent conditions are not so onerous that contact
negotiations drag on unnecessarily delaying the transaction or necessitating the use of second-rate
service providers to accomplish the contract’ s purpose.

. Contractual conditions allocating risk are not so onerousthat a court disallows their
operation at afuture point in time.

. Insurancerequirementsare clear, usingrecognized termsthat can beinterpreted both
at the time the contract is negotiaed and in possible future disputes.
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. Insurance and other support for the indemnity is in place when aloss occurs.

. A thoroughinsurancemonitoring processkeepsthetransfereein compliancewiththe
insurance requirements.

. The performance of the contract is monitored and regularly eval uated.

Criteria quoted from CONTRACTUAL RISK TRANSFER Strategies for Contract Indemnity and
Insurance Provisions (International Risk Management Institute, Inc. 2003).

ThisArticleis presented in two parts. Volume 1“The Law” and Volume 2“ The Forms.”
Volume 1 first addresses Texas law in the absence of an agreement. Additionally, the relationship
of the statutorily-created doctrine of contribution toindemnity and the adoption of statutory schemes
of alocating risk (comparative responsibility and the later adopted scheme of "proportionate
responsibility”) are explained. An approach to drafting a "successful” indemnity provision is
explored. In thefinal part of Volume 1 the law asto excul pation, rel ease, limitation of liability,
insurance coverages, additional insured designations, and waiver of subrogation provisions as
companions to indemnity provisionsis analyzed. Volume 2 containsrisk management provisions
contained in the most common formsin use in commercial construction projects and office leases
(e.g., AIA A201 Gerera Conditions and the State Bar Red Estate Office Lease form). Also
included are alternative indemnity, insurance, and waiver provisionsto effect a different shifting of
risks than are contained in the “standard” forms. Accompanying each of these forms is a
commentary noting the bias (the protected party) and a discussion of the risk allocations and the
methods by which the risk is allocated. Also, induded are the insurance endorsament forms
commonly referenced in the construction contract and officelease risk management provisionsand
a commentary as to risk coverage and exclusions to coverage addressed by these insurance
endorsements. Each of these forms has been annotated with footnotesidentifying relevant case law
and containing additional commentary explaining therisksbeing addressed by each form and certain
gaps in coverage not addressed or possibly inadvertently being misaddressed.
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Hypothetical

Several of the forms (Appendices 2, 7-14, 21 and 22) have been completed to address the following hypothetical.

DeBaker & Coolidge,L.L.P. (“Tenant”) desirestoleaseamedical officesuite (the“L eased Premises’) inamulti-tenant
medical office building known as “ Fannin Center” (the “Office Building”) from Crescent Real Estate (“Landlord” or
the “Building Owner”). The Office Building has been completed and is occupied by other tenants. The Leased
Premises is an entire floor in the Office Building. It has never been occupied by another tenant, and has not been
finished-out, but is basically bare concrete enclosed by exterior walls of the Office Building. The Office L ease provides
for the Tenant to build out the improvementsto the Leased Premises induding certain improvements that would be
considered Common Areas improvements, if located onother floors of the Office Building (for exam ple, the bathrooms,
HVAC handlers, and ceratin partitioning). The Landlord is funding a tenant allowance to cover “building standard”
improvements to the floor. The balance of the cost of the Tenant I mprovements will be paid for by Tenant. Tenant has
hired Joe AlA (the“Tenant’sArchitect”) to desgnand supervise the Tenant Improvements. Tenant has also hired ABC
Construction, Inc. (“Tenant’s Contractor”) to construct the Tenant Improvements. Landlord has required T enant to
coordinate the construction of the Tenant Improvements with Constructors, Inc., the building contractor (the “Building
Contractor”) and its architects and engineers, including theBuilding Design Architect (the “Landlord’s Architect”)
and the HVAC engineer for the Office Building (the “Office Building HVAC Contractor”). Tenant’s construction
activities will have to be coordinated with various other contractors of the Landlord providing on-going operational
servicesat the Office Building, including themanagement service (the “Project Manager "), the security guard service
(the “Security Contractor™) and the parking garage contractor (the “Parking Garage Operator”).

Landlord hastendered to Tenant, and you have been recommended by the Landlord’ s broker to the prospective Tenant,
to review Landlord’s standard Office Lease (Appendix 5). Landlord also has provided Tenant with acopy of another
officelease in use for a compar able office building (Appendix 6) and assures Tenant that it should have no problem
complying with the requirements of the Office Lease and that sincethisis astandard deal, very little lawyer time should
be involved.

The Office Lease provides that Tenant, Drs. DeBaker and Coolidge (the “Tenant’s Principals”), and the T enant’s
Contractor are to indemnify Landlord and certain “Landlord-Related Persons’ (the Project Manager, the Office
Building Architect, the B uilding Contractor, the Office Building HVAC Contractor, the Security Contractor, Parking
Garage Contractor, and Landlord’'s Lender) from injuries occurring during the construction and thereafter during the
tenancy (3.18.3 “Tenant shallindemnify and defend the Landlord Parties againg all Claims arising, or alleged to arise,
fromTenant’sInsurablelnjuries’) andto provideliability insurance protecting L andlord and the other Landlord-Related
Persons as to injuries occurring in and around the Office Building arisng out of the construction of the Tenant
Improvements and thereafter during the Lease Term. (11.2.1.1 “Commercial general liability insurance on 1SO Form
CG 0001 93 or CG 00 01 06 95 (or, if Tenant has 2 or more locations covered by the policy and the policy contains
a general aggregate limit, ISO form amendment ‘ Aggregate Limits of insurance Per Location’ CG 25 04 11 85)in the
amou nts and with the coverages described in Exhibit A. Landlord Parties shall be included as ‘additional insureds’
using I SO additional insured form CG 20 26 11 85, without modification. A waiver of subrogationin favor of Landlord
Partiesusing I SO form CG 24 04 10 92 is also required.”). The Office Lease contains provisions addressing property
insurancecovering the Tenant mprovements during construction and after theircompletion during the Lease Term. The
Office Lease also requires Tenant to obtain Payment and Performance Bonds covering the construction of the Tenant
Improvements.

Tenant asks youto review the indemnity and insurance provisions of the Office Lease and to assure it that it is “standard
and not a problem.” (Appendix 5 3.18.1 and 11.2)

Tenant’s Architect has prepared and delivered to you a Construction Contract for the Tenant Improvements
(Appendix 1). Youtake comfort from the detailed indemnity and insurance provisionscontained in theAlA form. You
notice that the AIA form identifies your prospective client as the “Owner.” The form provides that the Owner is to
purchase and carry the “Owner’ susual liability insurance.” (11.2.1). Y ou noticethatthe Construction Contract provides
that the Contractor is to purchase “such insurance as will protect the Contractor from claims which may arise out of or
result from the Contractors operations’ (11.1.1) and that the “Owner may require the Contractor to purchase and
maintain Project Management Protective Liability insurance fromthe Contractor’ susual sourcesas primary coverage
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for the Owner’s, Contractor’'s and Architect s vicarious liability for construction operations under the Contract.”
(11.3.1). Further “the Owner (isto) reimburse the Contractor” for such insurance. (11.3.1). Y ou note that the Contract
providesthat the “Owner shall not require the Contractor to include the Owner, Architect or other persons or entities
as additional insureds...” (11.3.3). You further note that the Contract provides that “the Owner shall purchase and
maintain ... property insurance written on a builder’srisk ‘all-risk’ or equivalent policy form” and that “this insurance
shall include intereds of the Owner, the Contractor, Subcontractors and Sub-subcontractorsin the project.” (11.4.1).
Y ou wonder if these provisions are consistent with the Office L ease.

The partiesinvolved in this hypothetical have been requested to have their respectiveinsurance agentsissueCertificaes
of Insurance reflecting the contracted-for coverages. (Office Lease 11.2.3; Construction Contract 11.1.3).

Y ou begin reading Chapter 11 of the Texas Real Estate Forms Manual of the State Bar of Texas, and in particular the

OfficeLease (Appendix 4). You beginlooking for a CLE article to answer all of your questions and to be your “go-to
source!”

Y ou make a sketch of thevariouspartiesinvolved.

Landlord's &
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Architect

Tenant's
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ubcontractory
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Appendix 1

AlA A201 - General Conditions of the Construction Contract (Contractor and Architect
form)

[Emphasis has been added to highlight certain risk management terms and issues. Indemnities are
composed of five elements, which are identified in this foom and in each of the other risk
management forms as follows for purposes of comparing the scope of each element in the forms:
[1. the Indemnifying Person]; [2. the Indemnified Persons]; [3. the Indemnified Liabilities];
[4. the Indemnified Matters]; and [ 5. the Excluded Matters]. A similar methodology isapplicable
to the components of releases and wavers: [1. the Releasing Person); [2. the Released Persons];
[3. the Released Liabilities]; [4. the Released Matters); and [ 5. the Excluded Matters). Following
this form and each of the formsin this Appendx isa Commentary as to the scope of the form and
the biases contained therein. Further explanations of certain terms and issuesarefootnoted through
out each form as follows[#1]

3.18 INDEMNIFICATION.!

3.18.1 Tothefullest extent permitted by law and to the extent claims, damages, losses or
expenses are not covered by Project Management Protective Liability insurance purchased by the
Contractor in accordance with Paragraph 11.3, the Contractor [ 1. the Indemnifying Person] shall
indemnify [2! and hold harmless the [2. the Indemnified Persons:] Owner, Architect, [ 7!
Architect's consultants, [¢! and agents and employees of any of them[®!from and against [3. the
Indemnified Liabilities:] claims, '® damages!® %! |osses and expenses, including but not limited
to attorneys fees, [ " l-arisingeutof [32-3] or resulting from performance of the Work, provided
that such claim, damage, loss or expense is attributable to [4. the Indemnified Matters:] bodily
injury,[2¢2¢1 sickness, disease or death, or to injury to or destruction of tangible property (other than
the Work itself) [**lincluding loss of use resulting therefrom, but only to the extent caused [*°! in
wholeor in part by negligent actsor omissionsof the Contractor, aSubcontractor, anyonedirectly
or indirectly employed by them or anyone for whose acts they may beliable, r egar dlessof whether
or not such claim, damage, loss or expense is caused ! - #1in part by a party indemnified
hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this
Paragraph 3.18.1 151711401

3.18.2 In claimsagainst any person or entity indemnified under this Paragraph 3.18 by an
employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or
anyone for whose acts they may beliable, the indemnification obligation under Paragraph 3.18.1
shall not belimited by alimitation on amount or type of damages, compensation or benefits payable
by or for the Contractor or a Subcontractor under workers or workmen's compensation acts,
disability benefit acts or other employeebenefit acts! !

3.18.3 Theobligationsof the Contractor under thisParagraph 3.18 shall not extend to[ 5. the
Excluded Matters:] the liability of the Architect, [ 7! the Architect's consultants, and agents and
employeesof any of them arising out of (1) the preparation or approva of maps, drawings, opinions,
reports, surveys, Change Orders, designs or specifications, or (2) the giving of or thefailureto give
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directions or instruction by the Architect, the Architect's consultants, and agents and empl oyees of
any of them provided such giving or failureto give isthe primary cause of theinjury or damage. . . .

10.3 HAZARDOUSMATERIALS!#*!

10.3.1 If reasonable precautionswill be inadequateto prevent foreseeablebodily injury or
death to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shal,
upon recogni zing the condition, immediately stop work in the affected area and report the condition
to the Owner and Architect in writi ng.

10.3.3 Tothefullest extent permitted by law, the Owner [ 1. the Indemnifying Person] shall
indemnify [2! and hold harmless [2. the Indemnified Persons:] the Contractor, Subcontractors,
Architect, Architect's consultants and agentsand employees of any of them from and against [3. the
Indemnified Liabilities:] claims, '8! damages, [®*°! losses and expenses, including but not limited
to attorneys fees, [ ! arising out of ! 331 or resulting from [4. the Indemnified Matters:]
performance of the Work inthe affected areaif in fact the material or substance presentstherisk of
bodily injury or death as described in Subparagraph 10.3.1 and has not been rendered harmless,
provided that such claim, damage, loss or expenseis attributableto bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property (other than the Work itself) and provided
that [5. the Excluded Matters] such damage, lass or expenseis not due to the sole negligence of a
party seeking indemnity. [ !

10.5 If, without negligence on the part of the Contractor [?®?, the Contractor isheld liable
for the cost of remediation of ahazardous material or substance solely by reason of performing Work
asrequired by the Contract Documents, the Owner sha | indemnify 2! the Contractor for all cost and
expense thereby incurred.

111 CONTRACTOR’'SLIABILITY INSURANCE

11.1.1 TheContractor shall purchasefrom and maintaininacompany or companieslawfully
authorized to do businessin the jurisdiction in which the Project is located such insurance as will
protect the Contractor from claims set forth below which may arise out of or result from the
Contractors oper ations under the Contract and for which the Contractor may be legally liable,
whether such operations be by the Contractor or by a Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose acts any of them may be liable:

A claims under workers' compensation, disability benefit and other similar
employee benefit acts which are applicable tot he Work to be performed;

2 claims for damages because of bodily injury, occupational sickness or
disease, or deah of the Contractor’ s employees;

3 claimsfor damages because of bodily injury, sickness or disease, or death of

any person other than the Contractors’'s empl oyees;

claims for damages insured by personal injury liability coverage;

claims for damages, other than to the Work itself, because of injury to or

destruction of tangible property, including loss of use resulting therefrom;

.6 claims for damages because of bodily injury, death of a person or property
damage arising out of ownership, maintenance or use of a motor vehicle;

GINN
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v claims for bodily injury or property damage arising out of completed
operations; and

8 claimsinvolving contractual liability insurance applicableto the Contractor’s
obligations under Paragraph 3.18.

11.1.2 The insurance required by Subparagraph 11.1.1 shall be written for not less than
limits of liability gpecified in the Contract Documentsor required by law, whichever coverage is
greater. Coverages, whether written on an occurrence or claims-made basis, shall be maintained
without interruption from date of commencement of the Work until date of final payment and
termination of any coverage required to be maintained after final payment.

11.1.3 Certificates of insurance acceptable to the Owner [ 21 shall be filed with the Owner
prior to commencement of the Work. These certificates andthe insurance pdiciesrequired by this
Paragraph 11.1 shall contain a provision that coverages afforded under the polides will not be
canceled or allowed to expire initial at least 30 days' prior written notice has been given to the
Owner. If any of the foregoing insurance coverages are required to remain in force after final
payment and are reasonably available, an additional certificae evidencing continuation of such
coverage shall be submitted with the final Application for Payment as required by Subparagraph
9.10.2. Information concerning reduction of coverage on account of revised limits or daims paid
under the General Aggregate, or both, shall be furnished by the Contractor with reasonable
promptness in accordance with the Contractor’ s information and belief.

112 OWNERSSLIABILITY INSURANCE

11.2.1 The Owner shall responsible for purchasing and maintaining the Owner’s usual
liability insurance.

11.3 PROJECT MANAGEMENT PROTECTIVE LIABILITY INSURANCE

11.3.1 Optionally, the Owner may requirethe Contractor to purchase and maintain Project
Management Protective Liability insurancefrom the Contractor’ susual sourcesas primary coverage
for the Owner’s, Contractor’ s and Architect’ svicariousliability for construction operations under
the Contract. Unlessotherwiserequired by the Contract Documents, theOwner shall reimburse the
Contractor by increasng the Contract Sum to pay the cost of purchasing and maintaining such
optional insurance coverage, and the Contractor shall not be responsible for purchasing any other
liability insurance on behalf of the Owner. The minimum limits of liability purchased with such
coverage shdl be equal to the aggregate of the limits required for Contractor’s Liability Insurance
under Clauses11.1.1.2 through 11.1.1.5.

11.3.2 To the extent damages are covered by Project Management Protective Liability
insurance, the Owner, Contractor and Architect waive! ™! all rightsagainst each other for damages,
except such rights asthey may haveto the proceeds of such insurance. The policy shall providefor
such waivers of subrogation by endorsement or otherwise.

11.3.3 The Owner shall not require the Contractor to include the Owner, Architect or other
persons or entitles as additional insureds on the Contractor’s Liability Insurance coverage under
Par@raph 111[ 27, 46-48, 52-56, 60-61 ]
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114 PROPERTY INSURANCE

11.4.1 Unlessotherwiseprovided, the Owner (%8 shall purchaseand maintain, in acompany
or companies lawfuly authorized to do business in thejurisdiction inwhich the Project is located,
property insurance written on abuilder’srisk “all-risk” or equivalent policy formin the amount of
the initial Contract Sum, plus value of subsequent Contract modifications and cost of materials
supplied or installed by others, comprising total value for the entire Project at the site on a
replacement cost basis without optional deductibles. Such insurance shall be maintained, unless
otherwise provided in the Contract Documents or otherwise agreed in writing by all persons and
entities who are beneficiaries of such insurance until final payment has been madeas provided in
Paragraph 9.10 or until no person or entity other than the Owner has an insurable interest in the
property required by this Paragraph 11.4 to be covered, whichever is later. This insurance shall
includeinterestsof the Owner, the Contractor, Subcontractorsand Sub-subcontractorsinthe project.

A Propertyinsuranceshall beonan*all-risk” or equivalent policy formand shall
include, without limitation, insurance against the perilsof fire (with extended coverage) and physical
loss or damage including, without duplication of coverage, theft, vandalism, malicious mischief,
collapse, earthquake, flood, windstorm, falsework, testing and startup, temporary buildings and
debris remova including demolition occasioned by enforcement of any applicable legal
reguirements and shall cover reasonablecompensationfor Architect’ sand Contractor’ sservicesand
expenses required as aresult of such insured |oss

2 If the property insurance requires deductibles, the Owner shall pay costs not
covered because of such deductibles.

11.4.6 Beforeanexposuretolossmay occur,the Owner shall filewith the Contractor acopy
of each policy that includes insurance coverage required by this Paragraph 11.4. Each policy shall
contain al generally applicable conditions, definitions, exclusions and endorsementsrelated to this
Project. Each policy shall contain a provision that the policy will not be cancded or allowed to
expire, and that its limits will not be reduced, until at least 30 days prior written notice has been
given to the Contractor.

11.4.7 Waivers of Subrogation. (%2771 The Owner and Contractor [1. the Releasing
Persons] waive! 5™ 758 gl| rights against [2. the Released Persons:](1) each other] and any of
their subcontractors, sub-subcontractors, agents and employees, each of the other, and (2) the
Architect, Architect’s consultants, separae contractors, agents! 7’1 and employees described in
Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and employees, for
damages [3. the Released Liabilities]_caused by fire or other perilsor other causes of loss to the
extent [4. the Released Matters:] covered by property insurance obtained pursuarnt to this
Paragraph 11.4 %! or other property insuranceapplicableto the Work, [**! except [5. the Excluded
Matters:] suchrightsasthey haveto proceedsof suchinsurance held by the Owner asfiduciary. The
Owner or Contractor, as appropriate, shall require [1. the Releasing Persons]_of the Architect,
Architect's consultants, separate contractors described in Article 6, if any, and the subcontradors,
sub-subcontradors, agentsand employeesof any of them, by appropriateagreements, written where
legally required for validity, similar waivers each in favor of other partiesenumerated herein. The
policies shall provide such waivers of subrogation by endorsament or otherwise %! A waiver of
subrogation shall be effective as to a person o entity even though that person or entity would
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance
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premium directly or indirectly, and whether or not the person or entity had aninsurable interest in
the property damaged. ! ¢! (Emphasis and references to the 5 Elements of Indemnities and
Releases added to this AIA form by author for illustration of risk management issues.)

Commentary:

Hypothetical. Inthe hypothetical, the Tenant’ s Architect prepared the Construction Contract using
its standard AIA forms, the AIA A101 and A201. You notice that the AIA A101 form has been
completed with the Tenant shown asthe“Owner.” Theform providestha the Owner isto purchase
and carry the “Owner’s usual liability insurance.” (11.2.1). You notice that the Construction
Contract provides that the Contractor isto purchase “such insurance as will protect the Contractor
from claims which may arise out of or result from the Contractors operations” (11.1.1) and that the
“Owner may require the Contractor to purchase and maintain Project Management Protective
Liability insurance from the Contractor’s usual sources as primary coverage for the Owner’s,
Contractor’s and Architect’s vicarious liability for construction operations under the Contract.”
(11.3.1). Further “the Owner (is to) reimburse the Contractor” for such insurance. (11.3.1). You
note that the Contract provides that the “Owner shall not require the Contractor to include the
Owner, Architect or other persons or entities as additional insureds....” (11.3.3). You further nate
that the Contract providesthat “the Owner shall purchaseand maintain ...property insurance written
onabuilder’srisk ‘al-risk’ or equivalent policy form” and that “thisinsurance shall includeinterests
of the Owner, the Contractor, Subcontractors and Sub-subcontractorsin the project.” (11.4.1). You
wonder if these provisions are consistent with the Office L ease.

Indemnity. The AlA risk management system reflected in the AIA A201 seeksto shift therisk of
liabilities [3.18.1] “arising out of the Contractor’s performance of the Work, if such liabilities are
caused in whole or in part by the negligent acts or omissions of the Contractor or by its
Subcontractor [or] anyone directly or indirectly employed by them or anyone for whose acts they
may be liable, r egar dless of whether or not such claim, damage, 10ss or expense iscaused in part
by a party indemnified hereunder.” This indemnity language does not meet ether the express
negligence test or the fair notice test. [ > 2211 As a result it does not indemnify the “Owner,
Architect, Architect’s consultants, and agents and employees of any of them” (the Indemnified
Persons) for the Indemnified Liabilities for which this provision was intended. The “regardless of
whether ... caused in part by a party indemnified hereunder” does not expressy refer to the
negligence, in whole or in part of the Indemnified Persons.

A similar malady exists as to the indemnity contained in 10.03.3, which is an indemnity by the
Owner of the Contractor asto claimsaganst the* Contractor, Subcontractars, Architect, Architect’s
consultantsand agents and employees of any of them ... provided that such damage, ... isnot dueto
the sole negligence of aparty seekingindemnity.” 1*®! Thisindemnity language does not meet either
the express negligence test or the fair notice tegt.[ *>26:3¢1  Asaresult it does not indemnify the
“Contractor, Subcontractors, Architect, Architect’ s consultants and agents and employees of any of
them” (the Indemnified Persons) for the Indemnified Liabilities for which this provision was
intended. The phrase “provided that such damage, ... is not due to the sole negligence of a party
seeking indemnity” does not expressly indemnify the Indemnified Persons for hazardous materials
liability arising out of either the concurrent negligence of the Indemnified Persons or their non-
negligent strict liability. Thereiteration in Paragraph 10.5 of the 10.3.3 indemnity by the Owner is
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also subject to the same maladies; it is neither conspicuous and does not expressly state that the
Contractor is being indemnified for its strict liability. [ > 26 3¢

Insurance. The liability insurance coverage being provided by Contractor pursuant to Paragraph
11.1 protectsthe Contractor against liability for liabilities*which may arise out of or result fromthe
Contractor’ soperations....” Thisprovision doesnot directly protect the Owner, except to the extent
of the protection afforded by Clause 11.1.1.8 which protects the Contractor for “claimsinvolving
contractual liability insurance applicable to the Contractor’ obligations under Paragraph 3.18.”
Clause 11.1.1.8 isnot direct insurance in favor of the Indemnified Persons. Itisindirect protection
to the extent that the 3.18 indemnity iseffective. Since 3.18 is not enforceable in Texas, an issue
exists as to whether the “assumed liability on aninsured contract” coverageunder the Contractor’s
CGL policy will provide the Indemnified Persons any protection, [ 5263649

Paragraph 11.3 providesthe Owner with an option at the Owner’ s expense to requirethe Contractor
to purchase Project Management Liability insurancefor the* Owner’s, Contractor’ sand Architect’s
vicariousliability for construction operations under the Contract.” Subparagraph 11.3.1 provides
that “ Contractor shdl not be responsible for purchasingany other liability insurance on behalf of the
Owner.” Subparagraph 11.3.3 providesthat the“Owner shall not require the Contractor to include
the Owner, Architect or other persons or entities as additional insureds.” Thus, the AIA system
contemplatesthat the most common form of risk shifting device will not be employedto protect the
Indemnified Persons for the very risk that were attempted to be shifted to the Contractor under the
indemnity in Paragraph 3.18, the risk of liability for concurrently negigently caused liabilities.

A common method of protecting the Ownrer from the risk of liability arsing out of its concurrent
negligence is to require the Contractor to have its insurance company list the Owner and the other
Indemnified Persons as additional insureds under an SO Additional Insured Endorsement, such as
an 1SO CG 20 10 01 Additional Insured - Owners, Lessees or Contractors — Scheduled Person or
Organization (Appendix 13) or an 1SO CG 20 26 11 85 Additional Insured - Designated Person or
Organization (Appendix 14). Additional insured statusasto liabilitiesarising after final completion
of acontractor’ s work may be endorsed on to the contractor’s CGL policy by ISO CG 20 37 10 01
Additional Insured - Owners, L essees or Contractors— Completed Operaions (Appendix 22). See
the Commentary following each of these forms. Also, see the additional insured provisions
contained in Appendices 2 and 3 and the re ated Commentary.

Waiver sof Subrogation. [®*778 The“waiver of subrogation” provision containedin Subparagraph
11.4.7 isboth acovenant requiring the Owner and the Contractor to causetheir insurance companies
to endorse their property insurance policiesto waive subrogation against the Owner and Contractor
and arelease of claims for “damages caused by fire or other perils or other causes of loss to the
extent covered by property insurance obtained pursuant to this Paragraph 11.4 or other property
insurance applicable to the Work.” This provision is neither conspicuous nor express as to the
pGggL! gence of the parties and as such an issue exists asto its enforceability as arelease and waiver.

The waiver of recovery and subrogationis “to the extent covered by property insurance obtained
pursuant to this Paragraph 11.4 or other property insurance applicable to the Work” These
waiversare not broad enough to cover property |osses to property other than the Work, for example
wherethe" owner” under theconstruction contract isatenant doing tenant improvements, thewaiver
does not extend to losses to the tenant’s FF& E or property beyond the Work site, such as other
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portions of the L eased Premises; and, for example, wherethe Work being done for theowner isonly
as to a portion of an owner’s facility, the waiver of recovery does not extend to property losses
outside the Work covered by insurance.!"®! Thewaiver asdrafted inthe AIA form isalso limited
by the time period of construction and will not cover the Releasing Party’ s property losses arising
after Work completion but attributable to the “ Released Party’s” work. [7*! Care should be taken
by the partiesincoordinating theindemnity, theinsurance and the waiver of subrogation provisions
to avoid the failure to address a timing of loss issue (e.g., broad indemnity covering post Work
liabilities, but failure to insure the loss under a compl eted operations endorsement, or by failure of
the waiver of subrogation provision to extend to post-Work completion losses paid by the owner’s
insurance.

This Subparagraph 11.4.7 does not address either awaiver of claims by the Owner and Contractor
for liabilities to the extent covered by liability insurance provided by a party to protect the other or
awaiver of subrogation by theliability insurancei ssuers. Thus, athoughthe Contractor indemnifies
thelndemnified Personsunder Paragraph 3.18, itsliability insuranceissuer which haspaid thedaim
has not released its right to subrogate to the Contractor’s claim against the Owner et al. See

Appendix 2.
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Appendix 2

Revision to AIA Risk Management System (Owner form)

[Hypothetical: Tenant improvements by Tenant with risk management provisions protecting
Building Owner and Tenant. Thisform favorsthe Tenant and assumesthat the Contractor iscarrying
thebuilder’ srisk insuranceand performance and payment bondsarecoveredinaseparate provision.]

ADDENDUM TO AIA DOCUMENT A201

THIS ADDENDUM to AIA Document A201 shall amend, supplement, modify, delete and
replace by substitution (or where applicable, be inserted as) theindicated provisions of the Contract
Documents between DeBaker & Coolidge, L.L.P. (“Owner”) and ABC Construction, Inc.
(“Contractor™) for which Joe Al A isthe architect (“Architect”). Wherever the terms hereof are
inconsistent with the other Contract Documents, the terms hereof shall be controlling. Paragraphs
arenumbered hereinto fitinto the paragraph numbering scheme of the A201. DeBaker & Coolidge,
L.L.P. is referred to herein and in the Contract Documents as “Owner” but it is understood and
agreed that such referenceisto it asthe owner of the tenant’ s interest as tenant not as owner of the
fee simple of the property. Crescent Real Estate is the owner of the fee ssmple and is the landlord
of DeBaker & Coolidge, L.L.P. Crescent Real Estateisreferred to herein asthe“Building Owner .”
The Contract Documentsare only executed by and binding upon DeBaker & Coolidge, L.L.P. asthe
tenant of the Building Owner.

ARTICLE 3. CONTRACTOR.

3.18 INDEMNIFICATION. !

3.18.1 Definitions. For purposes of this Paragraph 3.18, the following terms are defined.
These definitionsincorporate terms defined in other portions of this Contract.

A "Indemnify" means to protect, defend, hold harmless, pay and be 0lely
responsible for the "Indemnified Liabilities' (as such teem is herein defined). [?!

2 "Liabilities" shall include!®*! all, whether foreseeable or unforeseeable,
claims, damages (including actual, consequential and punitive), losses, fines, penalties, liens, causes
of action, suits, judgments, settlementsand expenses[including court costs, attorney'sfees(including
attorney's fees in defending and/or settling aclaimed Liability and attorney's fees to collect on this
Indemnity), costs of investigation, and expert witnesses| of any nature, kind or description by,
through or of any person or entity, including property loss or damage in, on or about the Prgect,
bodily or personal injury, sickness, disease, and/or death (includingbodily or personal injury and/or
death of employees of Contractor or of any Instrumentality of Contractor).

3 "Indemnified Liabilities' shall be all Liabilities arising from Indemnified
Matters except solely from Excluded Matters (as such terms are herein defined).

4 "Arisingout of" meansdirectlyor indirectly, inwholeor in part (A) to occur
asaresult of, (B) to cause, or (C) to result in. 2%
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5 "Instrumentality” shall mean by, through or of the personincluding (A) the
person, (B) subcontractors of the person, (C) the employees of the person or of subcontractors of the
person, and (D) any person that the personor subcontractorsof the person control or exercise control
over.

6 "Indemnified Perons' shall include!®!

(A)  Owner, Owner's partners, affiliated companies of Owner or of any
partner of Owner,

(B)  Owner's construction lender,
(C)  Architect!™,

(D) (1) Crescent Real Estate (the “Building Owner™), (2) any lender
whose loan is secured by a lien against the Building Owne’s interest in the Property, including
Genera Electric Credit Corportion (the “Office Building Owner’s Lender”), (3) Crescent
Management, L.L.P., its successors and assigns (the “Property Manager”), (4) Crescent Office
Building Architects (the “Owner’s Architect”), (5) the following contractors of the Owner:

(the “Parking Garage Operator”, (the “Security Services Contractor”),
Constructors, Inc. (the “Building Contractor”), and (the “Office Building HVAC
Contractor”), and

(E) astoeachof thepeasonslistedin(A)-(D) thefollowing persons: each
such person's respective partners, partners of their partners, and any successors, assigns, hars,
personal representatives, devisees, agents, stockholders, officers, directors, employees, and affiliates
of any of the personslisted in (E).

3.18.2 INDEMNITY.

1 Indemnified Matters. [*”] Contractor agreesto indemnify the Indemnified
Personsfor all Indemnified Liabilities arising out of,1****! or alleged*! to have arisen out of, any
of the following matters (the "Indemnified Matters’):

(A) the operations [ *1 of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B)  breach by Contractor of the Contract, and [ *?!

(C)  anyact, omission, willful misconduct, strict liability, [*>-7-%! breach
of warranty, express or implied, or violation of any laws, ordinances, rules, regulations or codes,
now or hereafter existing, of or by Contractor or any Instrumentality of the Contractor, including
the negligence in whole or in part of the Contractor [#! or an Instrumentality of the Contractor,
whether or not arising in connedion with the Work performed by Contractor or an Instrumentality
of Contractor.

2 Negligence and Strict Liability as an Indemnified Liability. [ 2521
Except as otherwise expressly limited herein, it isthe intent of the parties hereto that all indemnity
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obligationsand/or liabilitiesassumed by the Indemnifying Personsunder thetermsof this Contract,
be without limit and without regard to the cause or causes thereof (including pre-existing
conditions), strict liability, or the negligence of any Indemnified Person and/or any Indemnifying
Person, regardless of whether such negligence be sole, joint or concurrent, active or passive. Itis
the expressed intention of Owner and Contractor that the Contractor'sindemnity shall apply to and
include any and all Indemnified Liabilities and Indemnified Matters even if such Indemnified
Liabilities Mattersarise out of [*°-*!or are alleged to arise

(A) inwholethe solenegligence, of an Indemnified Person, or in part the

concurrent negligence!*®! , of any Indemnified Person including Owner and any other person, [?*-
22,271

(B)  the strict liability of an Indemnifying Person or an Indemnified
Person, or [~

(C) theunintended consequences of intentional acts; injuriesthe natural
result of intentional acts, if the injuries were unexpected, or unforseen, or unintended; or

(D) liabilitiesarising out of actsin violation of law, committed negligently
and without intent to inflict injury.

3 Excluded Matters. The Indemnified Liabilities do not include (the
"Excluded Matters') any Liabilitiesarising solely fromthe

(A)  grossnegligence of an Indemnified Person or an Instrumentality of
an Indemnified Person; or [!

(B)  willful misconduct of an Indemnified Person ar an Instrumentality of
an Indemnified Person. ¥

Revision: Paragraph 3.18.2.3 may berevised to exclude Matters (a) soldy arising from the
negligence of the Owner or another Indemnified Person or (b) to the extent they
are attributable in whole or in part to the negligence of an Indemnified Person.

Revision: The"Indemnified Matters' or the"Excluded M atters' may specifically list the
following additional "acts or omissions' of an Indemnified Person  willful
misconduct, gross negligence, or deliberateacts. Public policy argumentsagainst
enforcing one or more of these matters as Indemnified Liabilities may be
encountered, [ 1% 2!
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Revision: Contractual Comparative Responsibility — Where No Craoss Indemnities.
Paragraph 3.18.2 and .3 may be revised as follows to change the “broad form”
indemnity to a“limited form” indemnity by the Indemnifying Person to the extent
of its “comparative responsibility” for the Indemnified Liahilities:

4 Contractual Compar ative Responsibility. Notwithstanding anythingin
the Contract Documents to the contrary, if an Indemnified Liability arises out of the joint or
concurrent causation, responsibility or fault, whether negligence, strict liability in tort, gross
negligence, breach of warranty, expressor implied, productsliability, breach of the Contract or
willful misconduct of the parties hereto or their Instrumentalities, the Indemnifying Person shall
indemnify the Indemnified Person to the extent only that the Indemnifying Person’s or its
Instrumentality’ snegligence, strict liability intort, grossnegligence, breach of warranty, express
or implied, productsliability, breach of the Contract Documents or willful misconduct causes or
contributes to the Indemnified Liabilities. In the event any Indemnifying Person should fail or
refuseto participate in settlement of an Indemnified Liahility, the Indemnified Person may sditle
with the claimant without prejudiceto the Indemnified Person’ sindemnityrights set forth herein,
it being expressly recognized that a setlement, after demand shall be made on the non-settling
Indemnifying Person, constitutes a settlement of the proportionate fault, including but not limited
to, negligence of both the settling Indemnified Person and the non-settling Indemnified Person,
which proportionatefault may later be apportioned betweenthe parties hereto.

Revision: Cross Indemnities by Contractor and Owner as to their respective
Contractual Compar ative Responsibility. Theindemnity set out abovemay be
changed from an indemnification by the Contractor of the Owner, to a mutual
indemnity by each party of the other for the Indemnifying Person’s Contractual
Comparative Responsibility as follows: Revise the definition of *Indemnified
Person” to “Indemnified Owner-Related Persons’ and add a definition for
“Indemnified Contractor-Rel aed Persons’ and restate the Contractor’ sindemnity
in terms of beingthe Owner’s mutud indemnity asfollows:

6 "Indemnified Owner-Rdated Persons' shall include!®!

(A)  Owner,

(B)  Owner's construction lender,

(C)  Architect!”!,

(D) (1) Crescent Real Estate (the Building Owner), (2) any lender whose
loan is secured by a lien against the Building Owner’s interest in the Property, (3) Crescent
Management, L.L.P., its successors and assigns (the “Property Manager”), (4) Crescent Office
Building Architects (the “Owner’s Architect”), (5) the following contractors of the Owner:

Parking Garage Operator, Security Services Contractor, and the Office Building HVAC
Contractor, and
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(E) asto each of the personslisted in (A)-(D) the following persons:
each such person's respective partners, partners of their partners, and any successors, assigns,
heirs, personal representatives, devisees, agents, stockholders, officers, directors, employees,and
affiliates of any of the personslisted in (E).

7 "Indemnified Contractor-Related Persons' shall include!®!
(A)  Contractor,
(B)  Contractor's bonding company,
(C)  Architect!”!, and

(D) asto each of the pasons listed in (A)-(C) the following persons:
each such person's respective partners, partners of their partners, and any successors, assigns,
heirs, personal representatives, devisees, agents, stockhol ders, officers, directors, employees, and
affiliates of any of the personslisted in (D).

3.18.2 INDEMNITY.

1 Indemnified Matters. ' ! By Contractor. Contractor agrees to
indemnify the I ndemnified Owner-Related Persons for all Indemnified Liabilitiesarising out of |
231 or alleged ' *°! to have arisen out df, any of the following matters (the "Indemnified
Matters'):

(A)  the operations [ *! of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B)  breach by Contractor of the Contract, and [*#!

(C) any act, omission, willful misconduct, strict liability, [ 57~ 261
breach of warranty, expressor implied, or violating of any laws, ordinances, rules, regulations
or codes, now or hereafter existing, of or by Contractor or any I nstrumentality of the Contractor,
including the negligence in whole or in part of the Contractor [??! or an Instrumentality of the
Contractor, whether or not arisingin connection with the Work performed by Contractor or an
Instrumentality of Contractor.

By Owner. Owner agreesto indemnify the Indemnified Contractor-Rel ated Persons for
all Indemnified Liabilities arising out of [*23*! or alleged !*°! to have arisen out of, any of the
following matters (the "Indemnified Matters'):

(A)  the operations ! ! of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B)  breach by Owner of the Contract, and ! *?!
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(C) any act, omission, willful misconduct, strict liability, [ 57261
breach of warranty, expressor implied, or violation of any laws, ordinances, rules, regulations
or codes, now or hereafter existing, of or by Owner or any Instrumentality of the Owner,
including the negligencein whole or in part of the Owner [?! or an Instrumentality of the Owner,
whether or not arising in connection with the Work performed by Contractor or an
Instrumentality of Contractor.

2 Negligence and Strict Liability as an Indemnified Liability. %5725
I Except as otherwise expressly limited herein, it is the intent of the parties hereto that all
indemnity obligations and/or liabilities assumed by the Indemnifying Person under the terms of
this Contract, be without limit and without regard to the cause or causes thereof (including pre-
existing conditions), strict liability, or the negligence of any Indemnified Person and/or any
Indemnifying Person, regardless of whether such negligence be sole, joint or concurrent, active
or passive. Itisthe expressed intention of Owner and Contractor that the |ndemnifying Person's
indemnity shall apply toand include any and all Indemnified Liabilitiesand Indemnified Matters
even if such Indemnified Liabilities or Mattersarise out of [~ 31 or are alleged to arise

(A)  inwholethe sole negligence, of an Indemnified Person, or in part
the concurrent negligence of any Indemnified Person and any other person, [2!-2227]

@1) - thestrict liability of an Indemnifying or an Indemnified Person, or

(C)  theunintended consegquencesof intentional acts; injuriesthenatural
result of intentional acts, if the injuries were unexpected, or unforseen, or unintended; or

(D) liabilities arising out of acts in violation of law, committed
negligently and without intent to inflict injury.

3 Excluded Matters. The Indemnified Liabilities do not include (the
"Excluded Matters") any Liabilities arising solely from the

(A)  grossnegligence of an Indemnified Person or an Instrumentality
of an Indemnified Person; or [%!

(B)  willful misconduct of an Indemnified Person or an Instrumentality
of an Indemnified Person. ¥

4 Contractual Compar ative Responsibility. Notwithstanding anythingin
the Contract Documents to the contrary, if a Indemnified Liability arises out of the joint or
concurrent causation, respongbility or fault, whether negligence, drict liability in tort, gross
negligence, breach of warranty, express or implied, products liability, breach of the Contract or
willful misconduct of the parties hereto or their Instrumentalities, the Indemnifying Per son shall
indemnify the Indemnified Person to the extent only that the Indemnifying Person’s or its
Instrumentality’ snegligence, strict liabilityintort, grossnegligence, breach of warranty, express
or implied, productsliability, breach of the Contract or willful misconduct causes or contributes
to the Indemnified Liabilities. In the event any Indemnifying Person should fail or refuse to
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participatein settlement of an Indemnified Liability, the Indemnified Person may settlewith the
claimant without prejudice to the Indemnified Person’ sindemnity rights set forth herein, it being
expressly recognized that a settlement, after demand shall be made on the non-settling
Indemnifying Person, constitutes a settlement of the proportionate fault, including but not limited
to, negligence of both the settling Indemnified Person and the non-settling Indemnified Person,
which proportionatefault may later be apportioned between the parties hereto.

Revision: % or $ Thresholds. Another approach is to limit the Indemnifying Person’s
liability either by a $ cap or by a“deductible” borne by the Indemnified Person.
A further approach is to limit the Indemnifying Person’ s liability to cases where
thelndemnifying Person’ s percentageof liability exceedsthelndemnified Person’s
percentage of liability. For example,

Notwithstanding the foregoing, Owner’ s obligation to indemnify the Indemnified
Contractor-Related Persons shall apply only wher e the per centage of negligence
of Owner and of its Instrumentalities in contributing to the Indemnified Liability
exceeds the negligence of the Contractor and its Instrumentalities.

3.18.3 Workers Compensation and Similar Laws. This indemnification shall not be
limited to damages, compensation or benefits payable under insurance policies, workers
compensation acts, disability benefit acts or other employees’ benefit acts. [ ¢!

3.18.4 Special Statutory Exclusionsfrom Indemnity. ! Itisunderstood and agreed that
Subparagraph 3.18.2 abovei ssubject to, and expressly li mited by, theterms and conditions of TEX.
ClV. PRAC. & REM. CODE ANN. 88 130.001-130.005 (Vernon Supp. 2003), as amended.
Contractor shall not be obligated under Paragraph 3.18 to indemnify or hold harmless Architect or
an agent, servant, or employee of Archited from liability or damage that:

1 is caused by or results from:

(A)  defectsinplans, designs, or specifications prepared, approved, or used
by the Architect; or

(B)  negligenceof the Architect intherendition or conduct of professional
duties called for or arising out of the Contract and the plans, designs or specificationsthat are a part
of the Contract; and

2 arises from:

(A)  personad injury or death;

(B)  property injury; or
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(C)  any other expensethat arises from personal injury, death or property
injury.

3.18.5 Severability. It isagreed with respect to any legal limitations now or hereafter in
effect and affecting the validity or enforceability of thisindemnity, such legal limitations are made
apart of theindemnity and shall operateto amend this indemnity to the minimum extent necessary
to bring the provision into conformity with the requirements of such limitations, and as so modified,
thisindemnity shall continuein full force and effect. [4?!

3.18.6 Choice of Law. [ [Insert choice of law provision applicable to indemnity and/or
the contract generally]

3.18.7 No Contribution by Indemnified Person’sor its Instrumentalities’ Insurance.
Thisindemnity shall be without regard to and without any right to contribution from any insurance
maintained by Indemnified Persons

[, except to the extent of the Indemnified Person’s share of Contractual Comparative
Responsibility (add provision allocating liability for joint caused liabilitiesto the extent of each
contributing person’s share of responsibility “ Contractual Compar ative Responsibility”].

3.18.8 Notice. Contractor shall promptly advise Owner in writing of any action,
adminigrative or legd proceeding or investigation asto which thisindemnification may apply.

3.18.9 Settlement and Defense Procedure Provision. [“! The following provision
establishes a procedure to be followed to determine if the Indemnifying Person will provide a
defense to the claimed liability.

i Counsel. At the Indemnified Person's option, the Indemnified Person may
require the Indemnifying Person to defend any claim covered by this Paragraph 3.18 or the
Indemnified Person may condud its own defense. In any event, the Indemnified Person is entitled
toretainitsown counsel to adviseit regarding any claim covered bythisParagraph 3.18 and all costs
associated with such counsel will be an Indemnified Liability covered by thelndemnifying Person's
indemnity.

2 Notice of Claim. When it appearsto the Indemnified Person that aclamis
being madethat iscovered by Paragraph 3.18, the Indemnified Person will notify the Indemnifying
Person of the claim. However, the Indemnified Person'sfailureto promptly notify the Indemnifying
Person of the claim, or the Indemnified Person's failure to recognize that a claim covered by
Paragraph 3.18 is being or has been made, will not affect the Indemnified Person's rights, nor
Indemnifying Person's obligations. Upon being notified of aclaim, the Indemnifying Person will
have 10 days from receipt of Indemnified Person’s noticeto indicate, in writing, if the Indemnifying
Person acknowl edgesitsobligationsto indemnify thel ndemnified Person pursuant to Paragraph 3.18
and whether the Indemnifying Person will indemnify or assume defense of the claim.

3 Settlement. Without in any way redudng the Indemnifying Person's
obligation to defend:
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(A) If the Indemnifying Person does nat acknowledge its obligation to
indemnify, the Indemnified Person can deal with the claim in whatever fashion the Indemnified
Person, in its sole discretion, deems appropriate.

(B)  If thelndemnifying Person acknowledgesitsobligation toi ndemnify,
but refusesto defend the claim, the Indemnified Personcan assume defense of the claimand dispose
of the claim in whatever fashion the Indemnified Person, in its solediscretion, deems appropriate.

(C)  Ifthelndemnifying Person acknowledgesitsobligation toindemnify,
and agrees to defend the claim, and the Indemnified Person elects not to condud its own defense,
the Indemnifying Person will have the authority to dispose of the claim in whatever fashion the
Indemnifying Person, consistent with its obligations to the Indemnified Person under this Section,
deems appropriate.

(D) If the Indemnifying Person agrees to defend the claim, but the
Indemnified Person elects to conduct its own defense, the Indemnified Person must obtain the
consent of the Indemnifying Person before any voluntary settlement of the daim.

ARTICLE 11. INSURANCE AND BONDS.

11.1 OBLIGATION OF CONTRACTOR. Contractor shall, at its sole expense, mantain in
effect at all timesduring the full term of its Work under the Contract Documents and as otherwise
required under the Contract Documents, insurance coverageswith limitsnot lessthan those set forth
below in the Schedule of Insurance Coverages with insurers licensed to do business inthe State of
Texas and acceptable to Owner and under forms of policies satisfactory to Owner. None of the
requirements contained herein as to types, limits or Owner's approval of insurance coverage to be
maintained by Contractor is intended to and shall not in any manner limit, qualify or quantify the
liabilities and obligations assumed by Contractor under the Contract Documents or otherwise
provided by law. In the event of any failure by Contractor to comply with the provisions o this
Article11, Owner may, without in any way compromising or waiving any right or remedy at law or
in equity, on notice to Contractor, purchase such insurance, at Contractor's expense, provided that
Owner shall haveno obligation to do so and if Owner shall do so, Contractor shall not be relieved
of or excused from the obligation to obtain and maintain such insurance amounts and coverages.

11.2 SCHEDULE OF INSURANCE COVERAGES. (Appendix 8)

Coverage Minimum Amounts and Limits

11.2.1 Worker's Compensation.

Worker's Compensation [461175¢] Not less than $1,000,000

Employer’sLiability Not less than $1,000,000

The policy shall include a waiver of subrogation infavor of the Indemnified Persons (as
defined in the Contract Documents) by blanket provision in the policy (provided such provisionis

provided to and reviewed by Owner and determined to be acceptable), WC 42 03 04A [ 47!
(Appendix 12)Texas Waiver of Right to Recover From Others Endorsement, or on standard form
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WC 00 03 13 Waiver of Our Right to Recover from Others Endorsement (1993 Nationd Council
of Compensation Insurance).

11.2.2 Commercial General Liability. {7

Bodi ly Injury/ $1,000,000 combined single limit [ " Ior
equivalent with

Property Damage $5,000,000 umbrella

(OccurrenceBasis)

Products - Comp./Op Agg. $2,000,000

Personal & Adv. Injury $1,000,000

Damage to Rented Premises $ 50,000

(Any onefire)

Med. Expense $ 5,000
(Any one person)

This policy shall be on a form acceptable to Owner, endorsed to include the Indemnified
Personsasadditional insureds (specificdly naming John Doe DeBaker, DeBaker & Coolidge, L.L.P.
and the Building Owner, Crescent Management, L.L.P. (the Project Manager), and their officersand
employees, as additional insureds and without exception for the additional insured's sole or
contributory negligence) on standard 1SO form [“! CG 20 26, unmodified **! (Appendix 14) or
other endorsement form acceptable to Owner, endorsed with an 1SO form CG 20 37 10 01 to cover
liabilitiesarising after Contractor’ soperations are compl ete (Appendix 22) if theadditional insured
endorsement does not otherwise extend to completed operations, contain cross ligbility and
severability of interest endorsements, state that thisinsurance is primary insurance as regards any
other insurance carried by the Indemnified Persons (Owner may endorse its liability policies to
providethat they are excess and non-contributing by endorsement form similar tothe form attached
hereto (Appendix 19), and shall include the following coverages:

1 Premises/Operations

2. Independent Contractors

3 Completed Operations for a period of two years following the acceptance of
Contractor's Work. [ ™

4. Broad Form Contractud Liability specifically in support of, but not limited to, the
Indemnity Paragraphs of this Contract [+°!

5. Broad Form Property Damage

6 Personal Injury Liability with employee and contractual exclusions removed.

11.2.3 Business Automobile Policy. 18061117501
Bodily Injury $2,000,000 combined single limit [ 7!

This policy shall be on a standard form written to cover al owned, hired and non-owned
automobiles. Thepolicy shall includeand cover thelndemnified Personsasadditional insuredswith
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waiver of subrogation against such persons either by blanket provision in the policy (provided such
provisionisprovided to and reviewed by Owner and determined to be acceptabl €) or by endorsement
by Texas Standard Automobile Endorsement form TE 99 01 B - Additional Insured (Appendix 10)
and contain awaiver of subrogationin favor of the Indemnified Personsby TexasStandard from TE
2046 A - Changesin Transfer of Rights of Recovery Against Othersto US (Waiver of Subrogation)

(Appendix 11). [60-6

11.3 BUILDER’'SRISK INSURANCE. Contractor shall maintain, at its sole expense, “all-risk”
(7541 puilder's risk insurance!®” %81 asfollows:

11.3.1 Completed ValueFor m; Full Replacement Cost. Contractor shall carry completed
value form builder's risk property insurance (subject to a deductible per loss not to exceed $5,000)
upon the entire Work for 100% of the full replacement cost val ue thereof (100% includes additional
costs of architectural and engineering servicesin the event of aloss). This policy shall include the
interests of the Owner and the Building Owner and the other Indemnified Persons, Contractor, and
Subcontractorsin the Work asloss payees, astheir interests may appear, and shall beon an"all risk"
basis for physical loss or damage including, without limitation, fire, hail, theft, vandalism and
malicious mischief and shall include coverage for portions of the Workwhileit is stored off the site
orisintransit. Thebuilder’srisk policy shall be endorsed to waive subrogation against the Owner
and the Building Owner, [62- %81

11.3.2 Contractor to Pay Premiums. This policy shall provide, by endorsement or
otherwise, that Contractor shall be solely responsible for the payment of all premiums under the
policy, and that Owner and the other Indemnified Persons shall have no obligation for the payment
thereof.

11.3.3 Claims Adjusted by Owner. Any insuredlossor claimof loss shall be adjusted by
the Owner, and any settlement payments shall be made payable to the Owner as trustee for the
insureds, as their interests may appear, subject to the requirements of any applicable mortgage
clause. Upon the occurrence of an insured loss or claim of loss, monies received will be held by
Owner who shall make distribution in accordance with an agreement to be reached in such event
between Owner, and Contractor. |f the parties are unalde to agree between themselves on the
settlement of the loss, such digoute shall be submitted to a court of competent jurisdiction to deter-
mine ownership of the dsputed amounts but the Work of the Project shall nevethel ess progress
during any such period of dispute without prejudice to the rights of any party to the dispute.

11.3.4 DeductibleLiability. The Contractor shall be responsible for any |oss within the
deductible area of the policy.

11.4 EVIDENCE OF INSURANCE AND POLICIES.

11.4.1 Certificates. Evidence of the insurance coverage required to be maintained by the
Contractor under this Article 11, represented by Certificates of Insurance issued by the insurance
carrier, must be furnished to the Owner prior to Contractor starting Work. [ 7]

11.4.2 Insured and Additional Insureds, Waiver of Subrogation. Policies and the
Certificates of Insurance! ™! issued in connection therewith shall specify theinsured and additional
insured status mentioned abovein thisArticle 11, aswell asthe waivers of subrogation.!®*"! The
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liability policies obtained by Contractor shall be endorsed to provide that they are primary and
without requirement of contribution by any policies obtained by the Owner or the other additional
insureds, with the policies obtained by Owner and the other additional insureds being excess,
secondary and non-contributing asto the Contractor’ spolicies. The Owner may endorseitsliability
policies to reflect that they are not contributing with Contractor’ s policies. (Appendix 19).

11.4.3 Certificate Holder; Policies and Renewals. Such Certificates of Insurance shall
state that Owner and the Building Owner will be notified in writing 30 days prior to cancellation,
material change, or non-renewal of insurance. Contractor shall provide to Owner a certified copy
of any and all applicableinsurance policiesupon request of Owner. Timelyrenewal certificateswill
be provided to Owner asthe coverage renews. TheCertificate of Insurance shall besubstantiallyin
the form attached hereto. (Appendix 8). Attached to the Certificate of Insurance shall be a
completed and executed Attachment to Contractor’s Certificate or Proof of Insurance in the form
attached hereto. (Appendix 8).

11.4.4 Insurers. All policies must be issued by cariers having abest’s Rating of A or
better, and a Best’ sFinancial Size Category of VI, or better, and/or a Standard & Poor Insurance
§glvency Review of A-, or better, and be admitted to engage in the business of insurance in Texas.

11.5 WAIVERS OF RECOVERY AND SUBROGATION., [6970.7678]

11.5.1 WAIVER AND RELEASE. !*! Anything to the contrary in the Contract
Documentsnotwithstanding, the Owner and Contractor (the Releasing Per ons’) waiveall rights
against L 71 (1) each other and any of their subcontractors, sub-subcontractors, agents and
empl oyees, each of the other, (2) the Architect, Architect’ sconsultants, separ ate contractors, agents
and employees described in Article 6, if any, and any of their subcontractors, sub-subcontracors,
agentsand employees, (3) the Building Owner, and its partners, principals and employees, and (4)
John Doe DeBaker, M.D. (the” Released Per sons’), for liabilitiesto the extent covered by liability
insurance obtained or required to be obtained pursuant to this Article 11 and for damages caused
by fire or other perilsor other causes of lossto the extent covered by property insurance obtained
or required to be obtained pursuant tothis Article 11 or other property insurance applicableto the
Work or otherwise applicableto the property of any of the Indemnified Personsor the Indemnifying
Persons, except such rights as they have to proceeds of such insurance held by the Owner as
fiduciary, regardless of whether such liabilities arise in whole or in part out of the negligence or
strict liability, in whole or in part of the Released Persons. [ !

11.5.2 Related Persons to Provide Similar Waivers. The Owner or Contractor, as
appropriate, shall require of the Architect, Architect's consultants, separate contractors described in
Article®6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them,
by appropriate agreements, written wherelegally requiredfor va idity, similar waiverseach infavor
of other parties enumerated herein.

11.5.3 Waiver of Subrogation. The policiesshall provide such waivers of subrogation by
endorsement or otherwise, [ 47 6162 65,67]

11.5.4 Independent of Indemnity Obligation. A waiver of subrogation shall be effective
as to a person or entity even though that person or entity would otherwise have a duty of



RISK MANAGEMENT Page 27

indemnification, contractual or otherwise, did not pay the insurance premium directly or indirectly,
and whether or not the person or entity had an insurable interest in the property damaged.

11.5.5 Availability. If, by reason of the foregoing waiver, either party shall be unable to
obtain any such insurance, such waver shal be deemed not to have been made by such party.
Provided, further, if either party shall be unable to obtain any such insurance without the payment
of an additional premium therefor, then, unlessthe party daiming the benefit of such waiver shall
agree to pay such party for the cost of such additional premium within 30 days after notice setting
forth such requirement and the amount of the additional premium, such waiver shall be of no force
and effect between such party and such claiming party. [%!

11.5.6 Allocation of Cost of Waiver of Subrogation Endor sement. Each party shall use
reasonable efforts to obtain such insurance from a company that does not charge an additional
premiumor, if that is not possible, onethat chargesthelowest additional premium. Each party shall
give the other party notice at any time when it is unable to obtain insurance with such awaiver of
subrogation without the payment of an additional premium and the foregoing waiver shall be
effective until 30 days after notice is given.

11.5.7 Parties Present Insurance Permits Waivers of Subrogation. Each party
represents that its current insurance policies alow such waiver.

11.6 CLAIMSMADE POLICIES.

With respect to any of theinsurancepolicies provided by Contractor pursuant to the Contract Docu-
mentswhich are "claims made" policies, in theevent at any time any such policies are canceled or
not renewed, Contractor shall provide a substitute insurance policy with terms and conditions and
in amounts which comply with the terms of the Contract Documents and which provides for
retroactive coverage to the date of cancdlation or non-renewal to fill any gaps in coverage which
may exist due to the cancellation or non-renewal of theprior "claims made" policies. With respect
to al "clams made" policies which are renewed, Contractor shdl provide coverageretroactive to
the date of commencement of the Work in said renewed policy. All said substitute or renewed
"claimsmade” policiesshall bemaintainedinfull force and effect for thelonger of: (1) two (2) years
from the date of completion of the work, or (2) as otherwise required by the Contract Documents.
A certificate evidencing continuation of such policies shall be submitted with thefinal Application
for Payment asrequired by Subparagraph . Nothing herein shall affect the continuing effect
of the indemnity clauses in the Contract Documents.

Commentary:

Hypothetical: In the hypothetical, the Architect prepared the Construction Contract using its
standard AIA forms, the AIA A101 and A201. The architect completed the AIA A101 form by
filling the Tenant’s name in the blank for the “Owner.” Your note from your review of the
Architect’s AIA form that the indemnity and waiver of subrogation provisions do not pass the
expressnegligence and the fair notice requirements; the insurance provisions do not providefor the
Building Owner, the Tenant or other Tenant related personsto belisted asadditional insureds on the
Contractor’ sliability poli cy; and the Contract asdrafted by the Architect provideslittle specification
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asto the scope of liability insurance to be maintained by the Contractor and places upon the Owner
the obligation to carry the builder’ s risk insurance.

Indemnity. The indemnity in this Addendum is a “broad form” indemnity allocating to the
Contractor al Liabilities arising out of the Work due to the negligence and strict liability of the
Tenant, the Building Owner, the other Tenant-Related Persons and the Contractor, regardless of the
contributory negligence of the Contractor-Related Persons. Theindemnityis set out in conspicuous
type and expressly refers to the negligence and strict liability of the parties complying withthe fair
notice and expressnegligence tests.

Insurance. The insurance provisions provide for designation of the Indemnified Persons (the
Tenant, the Building Owner and the other Tenant related persons) as additional insuredsand with
waiver of subrogationagainst theIndemnified Persons (the Tenant, the Building Owner and the other
Tenant related persons), without exception for the additional insured’s sole or contributory
negligence. %1 Specific 1SO forms or equivalent are specified in order to assure the terms of
coverage and the limits of the exclusions. [ !

This form references the following insurance endorsements in the Appendix as being required
endorsementsto the Contractor’s insurance: Appendix 10 - TE 99 01B (BAP Texas) Additional
Insured, [ Appendix 11 TE 20 46A (BAP Texas) Changes In Transfer of Rights of Recovery
Against Others To Us (Waiver of Subrogation) [®!, Appendix 12 WC 42 03 04 A Workers
Compensation and Employers Liability Insurance Policy (Waiver of Subrogation), *¢-*® Appendix
13 CGL Endorsement CG 20 2611 85, **! Appendix 19 CGL Endorsement - Endorsement to
Indemnitee’s “Other Insurance” Clause - Occurrence Form [ 5 -5 1 and Appendix 22 CGL
Endorsement - CG 20 37 10 01 Additional Insured - Owners, L essees or Contractors — Completed
Operations. Seethe Commentary following each of theseformsasto thereasonsfor specifyingeach
of these forms. Failing to specify coverage forms leaves the selection of the form, and the
consequent scope of coverage, up to the insuring party as opposed to theinsured party.

Blanket additional insured provisionsand blanket waiver of subrogation provisions containedinthe
Contractor’ sinsuring policy are specified as being permitted if after review they are determinedto
meet the insurance reguirements. Note most blanket provisions do not list all of the parties that
should be protected. (e.g., Appendix 20).["!

The Contractor’ sinsurance is specified to be primary as regards any other insurance carried by the
Indemnified Persons. Note certain blanket and additional insured endorsements provide that the
additional insured’s insurance will be primary and contributing unless the contract between the
parties requires the insuring party’s i nsurance to be primary (e.g., Appendices 18-20). [3"%81 |n
order to effectuate making the Contractor’s CGL insurance* primary” and “non-contributing,” the
Additional Insureds insurance will likely need to be endorsed to provide that it is not “other
insurance” contributing on an allocated basis with the Contractor’s CGL Insurance.

See the Commentary following the blanket endorsements and the additiond insured endorsements
for adiscussion of omissions in coverage which may arise out of reliance upon coverage as being
provided by A particular blanket form.

Waiver of Recovery and Waiver of Subrogation. Thewaiver of subrogation provision has been
extended to include liability insurance in addition to property insurance and providesfor waiver of
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recovery and waiver of the insurer’s rights of subrogation regardliess of the negligence or strict
liability of the Owner, the Contractor and their related parties. The waiver of recovery and waiver
of subrogation provisions are set out in conspicuous type and expressly refersto the negligence and
strict liability of the parties complying with the fair notice and express negligence tests. [59,61-66,69-
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Appendix 3

Another Construction Contract (Owner/Tenantform)

[This form favors the Owner and Tenant and assumesthat the Contractor is carrying the builder’s
risk insurance and peformance and payment bonds are covered in a separate provision. This
provision is based on asimilar provision contained in the article presented by Aaron Johnston, Jr.,
Esg. and Charles E. Comiskey, CPCU, CIC, CPIA, CRM at the 2002 Advanced Real Estate Law
Coursetitled “Risk Management and Insurance Concepts’ and at the 2002 Advanced Real Estate
Drafting Course titled “Basic Insurance Concepts.”]

ARTICLE 3 CONTRACTOR
3.18 INDEMNIFICATION [*TAND WAIVERS. !
3.18.1 Definitions.

1 Parties. [Y''"The* Contractor Parties” are(A) Contractor, (B) Contractor’s
officers, members, partners, agents, and employees, and (C) all other persons and entities over
whom Contractor hascontrol. The” Owner Parties” with respect to the Property are (1) Crescent
Real Estate (the Building Owner) and DeBaker and Coolidge, L.L.P. (the Tenant), (2) any lender
whose loan is secured by a lien against the Property or the Tenant’ s interest in the Property, (3)
Crescent Managenent, L.L.P., itssuccessors and assigns (the “ Property Manager” ), (4) Joe AlIA
together with all subsequent architects for the Work (the “ Tenant’s Architect” ), Crescent Office
Building Architects (the “ Owner’s Archited” )(collectively, the “ Architects”), (5) the following
contractorsof the Owner: Parking Garage Operator, Security Services Contractor, and the Office
Building HVAC Contractor, (6) their respective shareholders, members, partners, affiliates, and
subsidiaries,and (7) any officers, directors, employees, agents, independent contractor s, and tenants
of such persons or entities. A “ Beneficiary' is the intended redpient of the benefits of another
party’s Indemnity, Waiver or obligation to Defend.

2 Claims, Injuries. “ Claims’” means all foreseeable and unforeseeable
claims, demands, proceedings, liabilities, damages, (including actual, consequential,and punitive),
expenses, Legal Costs, judgments, finesand penaltiesof any nature or description. “ Injury” means
(i) harmto, impairment or loss of, or impairment or loss of use of, property, including incorre, (ii)
harm to (including sickness or disease) or death of a person, or (iii) “ personal and advertising
injury,” as such termis defined in Insurance Services Office, Inc. (“ IS0” ) [ form CG 00 01 10
01 “ Commercial General Liability Insurance.” "1 “ Legal Costs” means court costs, attorneys
fees, experts feesor other expensesincurredininvestigating, preparing, prosecuting or settling any
legal action or proceeding or arbitration, mediation, or other method of alternative dispute
resolution.

3 Indemnify, Waive, and Defend. “ Indemnify” '?' meansto protect a party
against a potential Claim and/or to compensate a party for a Claim actual incurred. * Waive’
meansto knowingly and voluntarily relinquish aright and/or torelease another party fromliability
in connection with a Claim. “ Defend” means to provide and pay for the legal defense of a
Beneficiaryagainst a Claimin litigation, arbitration, mediation or other proceedingswith counsel
reasonably acceptable to such Beneficiaryand to pay all costs associated with the preparation or
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prosecution of such defense. “ Arising From” meansdirectly or indirectly, inwholeor in part, (i)
gﬁcurring in connection with or asaresult of, (ii) causing, (iii) resultingin, or (iv) based upon. [

3.18.2 INDEMNITY [*TASTO PERFORMANCE. [*21 Contractor will Indemnify and
Defend the Owner Parties against all Claims Arising, or alleged to Arise, From any Contractor
Party's (i) performance of services, (ii) breach of this Contract which does not constitute a
Contractor’s Injury, or (iii) violation of or failure to comply with applicablelaw.

3.18.3 INDEMNITY MAND WAIVER ™ASTO INJURIES.?-?®] Contractor agrees
to Indemnify and Defend the Owner Parties against, and Waives as to all the Owner Parties, all
Claims Arising, [ #-%1 or alleged to Arise, From (i) Injuries Arising out of [ # 34! Contractor’s
ongoing or completed operations on the Property or (ii) any Injury suffered or caused by a
Contractor Party while on the Property, but not arising From Contractor’ s ongoing or completed
operations.

3.18.4 SCOPE OF INDEMNITIESAND WAIVERS.

1 General. The Indemnities, Waivers, [ 1516242781 gnd obligations to Defend
in this Contract are independent of, and will not be limited by each other or any insurance
obligations in this Contract whether or not complied with) or damages or benefits payable under
wor ker scompensation or other employee benefit acts, and will survivethe Contract Expiration Date
until all related Claims against the Beneficiariesarefully and finally barred by Applicablelaw. All
Applicable law affecting the validity or enforceability of any Indenmity, Waiver or obligation to
Defend contained int his Contract ismade a part of such provision and will operate to amend such
Indemnity, Waiver or obligation to Defend to the minimum extent necessary to bring the provision
into conformity with Applicable Law and causethe provision, as madified, to continuein full force
and effect.

2 Negligence of Owner Parties. [>162+%.781Contractor’ s Indemnity, Waiver
and obligation to defend an Owner Party against a Claim will be enforced to the fullest extent
permitted by law for the benefit of the applicable Beneficiary thereof, even if the applicable Claim
Is caused by the active or passive ordinary negligence or sole, joint, concurrent, or_comparative
ordinary negligence of the Beneficiary, and regardless of whether or not liability without fault or
strict liability isimposed or sought to be imposed on the Beneficiary, but will not be enforced to the
extent that a court of competent jurisdiction holdsin afinal judgment that a Claimis caused by the
willful misconduct or gross negligence of such Beneficiary.

ARTICLE 11. INSURANCE AND BONDS.

11.1 CONTRACTOR’S INSURANCE. Contractor’'s insurance obligations are set forth in
Exhibit A to this Contract. Contractor will, at its sole cost and expense, comply with such
requirementsbeginning on thedate this Contact becomes effective and continuing for as long after
the expiration or termination of this Contract as any Contractor Party is physically present on the
Property. (Commercial general liability insurance and professional liability insurance must remain
inforcefor 2 yearsafter the date of Substantiad Completion.) In no event will any Contractor Party
commence work on the Property until such time Owne has received evidence of compliance with
the insurance requirements for such Contractor Party. (See Appendix 8).
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11.2 SUBCONTRACTOR’'SINSURANCE. Insurance amilar to that required of Contractor
will be provided by or on behalf of dl Subcontractors. Contractor will beheld responsiblefor any
modifications in the insurance requirements set forth in Exhibit A are applied to Subcontractors
Contractor will maintain certificatesand evidenceof insurancefromall Subcontractors, enumerati ng,
among other information, the waivers of subrogation in favor of and additional insured status of the
Owner Parties, asrequired by this Contract. Contractor will make such certificates and evidence of
insurance available to Owner Parties upon request.

11.3 MINIMUM REQUIREMENTS. The coverages and limits set forth in Exhibit A are
minimum requirements and not a determination asto all of the coverages and maximum limits that
Contractor should carry. Thefailureof Owner to demand full compliance by Contractor with respect
to the minimum coveragesoutlined in Exhibit A will not constitute aWaiver by Owner Partieswith
respect to Contractor’ s obligation to maintain such coverages. Contractor will purchase such other
insurance policies and/or endorsements or increase the policy limits of any policy set forth on
Exhibit A, if required by any mortgagee of the Property.

114 SPECIAL REMEDY. Contractor’sfalure to obtain and maintain the required insurance
will constitute a material breach of, and default under, this Contract. If Contractor failsto remedy
such breach within 5 days after notice from an Owner Party, an Owner Party may, in addition to any
other remedy available to Owner, a owner’s option, purchase such insurance, at Contractor’s
expense. Contractor will Indemnify the Owner Parties against any Claimsarising frm Contractor’s
failure to purchase and/or maintan the insurance coverages required by thisContract.
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Exhibit A

Contractor’s|nsurance

11.2.1 Specific Requirements.

Insurance

Coverages

Other Requirements

Worker’ sCompensation! 7>¢

Statutory Limits (if state has no
statutory limit, $1,000,000)

No “atemative” foms of coverage will be permitted.

Employer s Liability

$1,000,000 each accident for bodily
injury by accident

$1,000,000 each employee for bodily
injury by disease

Commercial General Liability
(Occurrence Basis) [ 7!

$1,000,000 per occurrence
$2,000,000 general aggregate
$2,000,000 product -completed
operations aygregatelimit

$1,000,000 persmal and advertising
injury limit

$50,000 damage to premises rented to
you limit

$5,000 medical expense limit

1. 150% form cG 0001 07 98, or equivdent.

2. Separationof insured language will not be modified.

3. Aggregate limit d insurance (per project) endorsement | SO
CG 2503 11 85, or gquivalent.

4. The contractual liability exclusion with respect to pesonal
injury will be deleted.

5. Defense will be provided as an additional benefit and not
included withi n the limit of ligbility.

6. Thisinsurance will bemaintained in identical form, and
amount, including required end orsements, for at least 2 years
following the Date d Substantial Completion.

Business Automobile Liability
(Occurrence Basis) [7s

$2,000,000 combined single limit

1. 1SO fam CA 00 01 10 01 or equivalent.
2. Includes liability arising out of operation of owned, hired
and non-owned vehicles.

(Occurrence Basis)

Professional Liability $2,000,000 1. No exclusionsfor ashestos or polluti on liabi lity.
2. Maintain for aperiod of nat less than2 yearsafter
termination o this Contract

Umbrella Liability Insurance $5,000,000 1. Written on an umbrella basisin excess over and no les

broad than the liability coverages referenced above.

2. Inception and expiration dates will be the same as
commercial general liability insurance.

3. Coverage must “dropdown” for exhausted aggegate limits
under the liability coverages referenced above.

4. Aggregate limit of insurance per location endorsement.
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Builder’s Risk Property

Insurance [ 7541

1. Coverage on acompleed value

basis.

2. Amount of coverage initial

Contract Sum, plus $ , subject o

subsequent modification of Contract

Sum.

3. Property covered:

®  Entire Work at Job Site

®  All structures under construction

e  All property on the Job Site for
installation, including mat erials
and suppli es

®  All propety at othe locationsbut
intended for use at the Job Site,
including materials and supplies.

®  All property in transit to the Job
Site, includingmaterials and
supplies

e  All tempaary strudures at the
Job Site, including scaffolding,
falsework and temporary
buildings

1. 1SO Special form, a equivalant.
2. Required endorsements
Additional expenses due todelay

Minimum Sublimits

in completion $
Agreedvalue No sublimit
Business incame/rental value $
Agreed penalty $

Damage arising from eror, omission,
or deficiency in design, specifications,
workmanshp or materids, including

collapse No sublimit
Debris removal additional limit $1,000,000
Earthquake $
Earthquake sprinkler lezkage $
Expediting expenses $
Flood $
Freezing $1,000,000
Ordinance or law No Sublimit
Pollutant dean up and removal $1,000,000
Preservation of property No Sublimit
Replacement cost No Sublimit
Testing No Sublimit

3. No protectiv e safeguard warranty permitted
4. Occupancy of up to 15% of covered property to be
permitted
5. Deductibles will not exceed the following:
All risks of direct damage

per occurrence $5,000
Delayed opening waiting peri od 5 days
Flood, per occurrence $25,000

or excess of NFIPif in flood zone A
Earthquake and earthqu ake sprinkler leakage,
per occurrence $25,000

Causes of Loss-Specia Form
(formerly “a
Insurance t

100% replacement cost, as
modified bdow, of dl of
Contractor’s equipment and
other property

Id'ii sk”) Propaty

1. 1SO form CP 10 30, or equivalent.

2. Name Owner as “insured as its interest may
appear.”

3. Contain only standard printed exclusions.
4. Waiver of subrogation in favor of Owner
5. Equipment floater to cover Contractor’s
equipment.

11.2.2 General InsuranceRequirements.
.1 Policies. All policies must
(A) Beissued by cariers having aBest’'s Rating of A or better, and a Best's
Financial Size Category of VIII, or better, and/or Sandard & Poor Insurance Solvency Review of

A-, [l or better, and admitted to engage in the business of insurance in the State of Texas; ! ™!

(B)  Beendorsedtobeprimary withthepoliciesof all Owner Partiesbeing excess,
secondary and non-contributing; (See Appendices 17 - 19) [57-58]

(©)

(D)  Withrespecttoall liabilitypoliciesexcept workers compensation/employer’s
liability, be endorsed to include the Owner Parties as “additional insureds’ (The additional insured

Beendorsed to provideawaiver of subrogation infavor of the Owner Parties,
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status under the commercial general liability policywill be provided on 1SO form CG 20 26 11 85);
and (Appendix 14) {558

(E)  Contain aprovision for 30 days prior written notice by insurance carrier to
Owner and its Tenant required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A)  Except as expressly provided above, no deductible or self insured retention
in excess of $10,000 without the prior written approval of Owner and Tenant.

(B)  No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Owner and Tenant.

.3 Forms.
(A) Iftheformsof policies, endorsements, certificates, or evidence of insurance
required by this Exhibit are superseded or discontinued, Owne and Tenant will have the right to

require other equivalent forms; and

(B)  Any policy or endorsement form other than aform specified inthis exhibit
must be approved inadvance by Owner and Tenant.

4 Evidenceof Insurance. Insurance must be evidenced as follows:

(A)  ACORD Form 25 Certificates of Liability Insurance fo liability coverages;
(Appendix 8)t ™

(B) ACORD Form 27 Evidence of Property Insurance for property coverages;
(Appendix 8)

(C) Evidence to be delivered to Owner and Tenant prior to commencing
operations at the and at least 30 days prior to the expiration of current policies; and

(D)  ACORD forms must
(1) Show theOwner Partiesascertificateholders(with Owner’ smailing address);
(2) Show Contractor as the “Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;
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(6) State the amounts of all deductibles and self-insured retentions;
(7) Show the primary status and aggregatelimit per project where required;
(8) Be accompanied by copies of all required endorsements; and

(9) The phrases “endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives’ must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added: “Thisisto certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time. In the event of
cancellation, non-renewal , or material reductionin coverage affectingthecertificateholder, 30 days’
prior written notice will be given to the certificate holder by certified mail or registered mail, return

receipt requested.” (Appendix 8) [7?!

.5 Copies of Policies. If requested in writing by Owner or Tenant, Contractor will
provide to the requesting person a certified copy of any or all insurance policies or endorsements
required by this Contract.

Commentary:

The risk management system set out in this form places upon the Contractor by indemnity and by
insurance covenants, broad form responsibility for liabilities to third parties, including other
contractors at the Project.

Indemnity. Thisform transfersto the Contractor sole responsibility for Injuriesoccurring at the
Project, whether or not thelnjuries arecaused in part by others, including by Owner, Tenant or other
Owner Parties (e.g., other contractors). (Paragraph 3.2 and 3.3). Contractor’s indemnity is
independent of and not limited by the insurance obligations of the parties under the Contract.

Insurance. Thetransfer to the Contractor of thisbroad risk of liability isreinforced by requiring the
Contractor to add the“ Owner Parties’ asadditional insuredson Contractor’ sCGL policiesby an1SO
form CG 20 26 11 85. (Appendix 14) 5-%1 Thisendorsement form covers designated personsfor
Injuriesand Lossirrespective of the designated person’ ssoleor contributory negligence. 1n essence
the endorsement is an insurance policy written for the Owner, the Tenant and the Owner’s and
Tenant’ s agents, employees and contractors. If the Contractor failsto list each of these persons as
additional insureds, then Contractor has violated its insurance covenant and may be liable for the
resulting liability, whether or not the liability is an Indemnified Matter.

The Contractor’ sinsurance is specified to be primary as regards any other insurance carried by the
Indemnified Persons. Note certain blanket and additional insured endorsements provide that the
additional insured’s insurance will be primary and contributing unless the contrad between the
parties requires the insuring party’sinsurance to be primary (e.g., Appendices 18-20). [57%] |n
order to effectuate making the Contractor’s CGL insurance “ primary” and “non-contributing,” the
Additional Insureds’ insurance will likdy need to be endorsed to provide that it is not “other
insurance” contributing on an allocated basis with the Contractor’s CGL Insurance.
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Dueto the broad form nature of theindemnity, Contractor remainsliablewithout limit for liabilities
in excess of the insurance coverage.

A form of Certificate of Insurance isfound at Appendix 8.

Release/Waiver. Inaddition to Contractor indemnifying Owner, the Tenant, and the Owner’sand
Tenant’s agents and contractors for liabilities falling within the broad scope of the Indemnified
Matters, and insuring the Owner, Tenant and their agentsand contractorsfor liabilitiesfalling within
the broad scope of the insured liabilities, Contractor “Waives® all “Claims’against Owner, the
Tenant and their agents and contractors “Arising From” from “Injury.” (Paragraph 3.2)
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Appendix 4

State Bar Form Office L ease Risk M anagement Provisions
Office Lease

Terms
Amount of Liability Insurance
Death/bodily injury:
Property:
Definitions
“Landlord” means Landord and its agerts, employees, invitees, licensees, or visitors.
“Tenant” means Tenant and its agents, employees, invitees, licensees or visitors.
“Common Areas’ means al facilities and areas of the building that are intended and designated
by Landlord from time to time for the common, general, and nonexclusive use of al tenants of the
building. Landlord has the exclusive control over and right to manage the Common Aress.
Clauses and Covenants

A. Tenant agreesto—

13.  Maintain public ! ™! liability insurance for the Premises and the conduct of Tenant's
business, naming Landlord as an additional insured, t5%%% 7!in the amounts stated in the lease.

14. Mai ntain i nsurance on Tenant's persond property.

15. Deliver certificates of insurance [ 21 to Landlord before the Commencement Date and
thereafter when requested.

16. Indemnify, [*! defend, and hold Landlord harmless from any loss, attorney's fees, court and
other costs, or claims arising out of use of the Premises, [ 151624261

C. Landlord agreesto—

5. Insure the building [include if applicable: and Parking Fecility] aganst al risks of direct
physical loss in an amount equal to at least 90 percent of the full replacement cost of the same as
of the date of the loss and liability; Tenant will have no clam to any proceeds of Landlord's
insurance policy.
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E. Landlord and Tenant agreeto thefollowing:

3. Release of Claims/Subrogation. 62 77 | andlord and Tenant release each other from any
claim, by subrogaion or otherwise, for any damage to the Premises, the building, [include if
applicable: the Parking Facility,] or personal property within the building, by reason of fire or the
elements, regardless of cause, including negligence of Landlord or Tenant. This release applies
only to the extent that it is permitted by law, the damage is covered by insurance proceeds, and the
release does not adversely affect any insurance coverage.

4. Notice to Insurance Companies. Landlord and Tenant will notify the issuing insurance
companies of the release set forth in the preceding paragraph and will have the insurance policies
endorsed, if necessary, to prevent invalidation of the insurance coverage.

Commentary: [ !

Hypothetical: Youtriedtoget the Landlordtousethisform, butit said“no.” Instead it replied that
it will either executeits “standard” form (Appendix 5) or another standard office lease form its
lawyer got at last year’s Advanced Real Estate Drafting Course (Appendix 6). You attended this
year’s course and turned tothe form at Appendix 7.

Indemnity. The indemnity (A.16) does not comply with the express negligence and fair notice
requirements. Therefore, thisprovision isnot enforceable as a means of shifting therisk of liability
to the Tenant for “all liabilities arising out of use of the Premises, ”such as the liability of the
Landlord due to its negligence or strict liability [*>*7-2+21 or for injuries to the Tenant’ s employees
[271 arising out of the concurrent negligence of the Landlord. It is not effective as an indemnity
Pg?l nstliability to the Landlord arising out of the Tenant’ snegli genceor comparative respongbility.

Insurance. The liability insurance provision of the Lease (A.13) does not cover in detal the
coverages required to be contained in the liability policy (See Appendices 5, 6, 8 and 9). The
general reference to the Landlord being listed as an additional insured does not specify the scope of
the matters to be covered (See Appendices 5, 6, 13-15, and 22). [%°-%! The general reference to
the Tenant providing the Landlord with a certificate of insurance (A.15) does not specify the items
to be covered in the certificate of insurance. (See Appendices5 and 6). [ ™!

Waiver of Subrogation. The waiver of subrogation provisions (E.3) is both arelease of claims
between the parties as to property damages by reason of fire or the elements and acovenant (E.4)
to notify the insurance issuers of the release and to have the insurance companies endorse, if
necessary, the policies o as to prevent invalidation of the policies because of the release. The
waiver of subrogation provision expressly identifies negligence of the parties as being a Released
M atter in compliancewith the requirements of the express negligencetest.[”®! However, therdease
is not written in conspicuous type and does not meet the requirements of the fair notice test. ! 7!
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Appendix 5

Crescent Office Lease (Landlord form)

[ These provisions are taken from the form of Office Lease included in the article titled “ Anatomy
of an Office Lease” by DebraWilson, Leasing Manager for Crescent Real Estate Equities Limited
Partnership, presented at the 15" Annual Real Estate Law Conference (So. Tex. College of Law
1999) asthe model form of office lease used in the Houston Center, 909 Fannin, Houston, Texas).]

3.18 INDEMNITY. !
3.18.1 De€finitions.

1 Parties. The" Tenant Parties’ are Tenantanditsshareholders, members, managers,
partners, directors, officers, employees, agents, contractors, sublessees, licenseesandinvitees. The
“Landlord Parties’ are Landlord, the manager of the Building, Landlord’ s Mortgagee(s) and any
affiliates or subsidiaries of the foregoing, and all of their respective officers, directors, employees,
shareholders, members, partners, agentsand contractors. A “Beneficiary” istheintended recipient
of the benefits of another party’ s Indemnity, Waiver or obligation to Defend.

.2 Claims and Injuries. “Claims’ means all damages, losses, injuries, penalties,
disbursements, costs, charges, assessments, expenses(includinglegal, expert and consulting feesand
expensesincurred ininvestigating, defending or prosecuting any allegation, litigation or proceeding),
demands, litigation, settlement payments, causes of action (whether in tort or contract, in law, at
equity or otherwise) or judgments. “Insurable Injuries’ refers to “advetising injury,” “bodily
injury,” “persond injury” and*“ propertydamage” collectively, assuch termsaredefined inlnsurance
Services Office, Inc. (“1S0”) **'form CG 00 01 10 93 “ Commercial General Liability”. “ Tenant’s
Insurablelnjuries’ arelnsurableInjuriesoccurring(A) inthe Premisesor (B) outside the Premises
and caused or suffered by a Tenant Party.

.3 Indemnify, Waive and Defend. “Indemnify” means to protect and hold a party
harmless from and against a potential Claim and/or to compensate a party for a Claim actually
incurred. “Waive” meansto knowingly and voluntarily relinquish aright and/or to rel ease another
party fromliability. No Waiver shall occur unlessin awritten agreement signed by the party against
whom the Waiver is clamed. No Waiver in one instance shall be deemed a Waiver in another
instance, however similar. No demand for or acceptance of partial payment or performance shall
Waive the underlying obligation or breach unless agreed in writing. “ Defend” meansto providea
competent legal defense of aBeneficiary against a Claim with counsel reasonably acceptable (and
a no cost) to the Beneficiary.

3.18.2 Indemnity Regarding Tenant’s Performance. [ !> ] To THE FULLEST EXTENT
PROVIDEDBY PARAGRAPH 3.18.6, TENANT SHALL INDEMNIFY AND DEFEND THE LANDLORD PARTIES
AGAINST ALL CLAIMSARISING,!***] OR ALLEGED TO ARISE, FROM THE FOLLOWING: (i) ANY ACT OR
OMISSION OF ANY TENANT PARTY, INCLUDING THE CONDUCT OF TENANT'S BUSINESS IN_THE
PREMISESAND ANY INCREASEIN THE PREMIUM FORANY INSURANCE POLICY CARRIED BY LANDLORD
RESULTING THEREFROM; OR (i) ANY MISREPRESENTATION MADE BY TENANT OR ANY GUARANTOR
OF TENANT'SOBLIGATIONS IN CONNECTION WITH THIS LEASE.
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3.18.3 Indemnity Regarding Tenant’s Insurable Injuries. To THE FULLEST EXTENT
PROVIDED BY PARAGRAPH 3.8.6, TENANT SHALL INDEMNIFY AND DEFEND THE LANDLORD PARTIES
AGAINST ALL CLAIMS ARISING, OR ALLEGED TO ARISE, FROM TENANT'S INSURABLE INJURIES.

3.18.4 Indemnity Regarding Landlord’s Insurable Injuries. ToO THE FULLEST EXTENT
PROVIDED BY PARAGRAPH 3.8.6, BUT SUBJECT TOANY LIMITATIONSCONTAINED ELSEWHERE INTHIS
LEASE, INCLUDING PARAGRAPH 23 “LANDLORD’SINTEREST”, LANDLORD SHALL INDEMNIFY
AND DEFEND THE TENANT PARTIES AGAINST ALL CLAIMS ARISNG FROM INSURABLE INJURIES
SUFFERED BY THIRD PARTIESIN THE COMMON AREAS OR SERVICE AREASTO THE EXTENT CAUSED,
OR ALLEGED TO HAVE BEEN CAUSED, BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF ANY
LANDLORD PARTY,BUT NOT ASTO CLAIMS FOR WHICH THEL ANDLORD PARTIES ARE INDEMNIFIED
PURSUANT TO PARAGRAPHS 3.18.2 and 3.18.3.

3.18.5 Waivers. " To THE FULLEST EXTENT PROVIDED BY PARAGRAPH 3.18.6, (i) TENANT
WAIVESALL CLAIMS AGAINST THE LANDLORD PARTIESARISING, OR ALLEGED TO ARISE, FROM (A)
TENANT'SINSURABLE INJURIES, (B) ANY INSURABLE INJURIESTO ANY TENANT PARTY CAUSED BY
PARTIESOTHER THAN LANDLORD PARTIES, OR (C) BUSINESS INTERRUPTION OR LOSS OF USE OF THE
PREMISES SUFFERED BY TENANT; AND (ii) LANDLORD WAIVESALL CLAIMS AGAINST THE TENANT
PARTIES ARISING, OR ALLEGED TO ARISE, FROM THE DAMAGE TO OR LOSS OF TANGIBLE PROPERTY
BELONGING TO A LANDLORD PARTY.

3.18.6 Scopeof Indemnitiesand Waivers. ALL INDEMNITIES, WAIVERSAND OBLIGATIONSTO
DEFEND, WHEREVER CONTAINED IN THIS LEASE, (i) SHALL BE ENFORCED TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW FOR THE BENEFIT OF THE APPLICABLE BENEFICIARY THEREOF,
REGARDLESS OF ANY EXTRAORDINARY SHIFTING OF RISKS, AND EVEN IF THE APPLICABLE CLAIM IS
CAUSED BY THE ACTIVE OR PASSIVE NEGLIGENCE OR SOLE, JOINT, CONCURRENT OR COMPARATIVE
NEGLIGENCE OF SUCH BENEFICIARY, AND REGARDLESS OF WHETHER LIABILITY WITHOUT FAULT OR
STRICT LIABILITY ISIMPOSED UPON OR ALLEGED AGAINST SUCH BENEFICIARY, BUT NOT TO THE
EXTENT THAT A COURT OF COMPETENT JURISDICTION HOLDS IN A FINAL JUDGMENT THAT A CLAIM
IS CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF SUCH BENEFICIARY; (ii) ARE
INDEPENDENT OF, AND SHALL NOT BELIMITED BY , EACH OTHEROR ANY IN SURAN CE OBLIGATIONSIN
THIS LEASE (WHETHER ORNOT COMPLIED WITH); AND (iii) SHALL SURVIVE THE EXPIRATION DATE
UNTIL ALL RELATED CLAIMS AGAINST THE BENEFICIARIES ARE FULLY AND FINALLY BARRED BY
APPLICABLE LAW. NOTWITHSTANDING THE POTENTIAL FOR EXTRAORDINARY SHIFTING OF RISK,
LANDLORD AND TENANT ACKNOWLEDGE THAT THEY HAVE EXECUTED THIS LEASE IN MATERIAL
RELIANCE UPON INCLUSON OF EACH SUCH INDEMNITY AND WAIVER.

3.18.7 Reliance. Inreliance on Tenant’sIndemnities and WaiversinthisLease and Tenant’s
insurance required by Paragraph 11.2, Landlord shall not carry primary insurance for Tenant’s
|nsurable Injuries. [ %] (Appendices 19 and 20). Tenant acknowledges that (i) if Landlord had
been required to carry primaryinsurancefor Tenant’ sInsurable I njuries, the Rent payable under this
L ease would have been higher; and (ii) Tenant isrelying not on Landlord or Landlord’ s insurance
in order to pay Claims arisng from Tenant’s Insurable Injuries, but raher on (A) the insurance
required under Paragraph 11.2 and any additional insurance Tenant has elected to carry asto Claims
covered by insurance, (B) Tenant’'s own funds as to deductibles, self-insured retentions under
Tenant’ sinsurance and Claimswhich exceed Tenant’ sinsurance limits, and (C) third parties (other
than Landlord Parties) as to Claims arising from the third party actions not covered by Landlord’s
Indemnity.
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ARTICLE 11. INSURANCE.!"™!

11.1 Landlord’sInsurance. Landlord shall, asan Operating Expense, procure and maintain (i)
commercial general liability insurance with a combined single limit of at |east $5,000,000 and (ii)
special form or dl risks property insurance covering the full replacement cost of (A) the shell and
coreof theBuilding, (B) and fixturesand | easehold improvementsL andlord isrequired bythisL ease
to restore, and (C) any equipment and other personal property owned by Landlord and used in
connection with the Building.

11.2 Tenant’slnsurance.

11.2.1 Required Policies. Tenant shall, at its sole expense, procure and maintain thefollowing
insurance coverages throughout the Term:

.1 Commercia general liability insurance! ™ on ISO!“!Form CG 00 01 10 93 or CG
000106 95 (or, if Tenant has 2 or more locations covered by the policy and the policy contains
ageneral aggregatelimit, SO form amendment “ Aggregate Limits of Insurance Per Locaion”
CG 2504 11 85) intheamountsand with the coveragesdescribed inExhibit A. Landlord Parties
shall be included as “additional insureds’ using 1SO additional insured form CG 20 26 11 85,
without modification (Appendix 14).1°-%! A waiver of subrogationinfavor of Landlord Parties
using 1SO form CG 24 04 10 92 (Appendix 23) is aso required.

.2 Workers' compensation ! ™! and employer liability coverage with a waiver of
subrogation in favor of the Landlord Parties on endorsement form WC 42 03 04 A(Texasonly)
(Appendix 12) [“¢*81or |SO from WC 00 03 13 (all other states) and in the amounts and with
the coverages described in Exhibit A.

.3 “Special form” or “all risks’ property insurance [ "**! on 1SO form CP 10 30 (or
equivalent BusinessOwner’ sPolicy) in conformity withExhibit A with no exclusionsother than
standard printed exclusions, including an ordinance or law coverage endorsement and awaiver
of subrogationinfavor of the Landlord Parties, and covering 100% replacement cost of Tenant’s
furnishings, trade fixtures, equipment and inventory (“Tenant’'s FF&E’) and al ABS
improvements and Alterations to the Premises. The Landlord Parties shall be shown as “loss
payees as their interests may gopear.”

4 Businessincomeand extraexpensecoveragefor 6 months incomeand expenseswith
waiver of subrogation in favor of the Landlord Parties.

11.2.2 Formof Policiesand Additional Requirements. All insuranceprovidersshall maintain
ratings of Best’s Insurance Guide A/V1II or Sandard & Poor Insurance Solvency Review A-, or
better. [! All carriers must be admitted to engage in the business of insurance inthe State. All
policies must be pri mary, with the policies of Landlord and Landlord’s Mortgagees being excess,
secondary and non-contributing. (Appendices 17 - 19) 157~ %] No cancellation, non-renewal or
material modification shall occur without 30 days' prior written notice by the insurance carrier to
Landlord and Landlord’ sMortgagees. Tenant shall reinstate any aggregate limit which is reduced
because of losses paid to below 75% of the limit required by this Lease. No policy shall contain a
deductibleor self-insured retention in excess of $10,000 without Landlord’ s prior written approval.




RISK MANAGEMENT Page 43

Tenant shall, at its expense, also procure and maintain any other insurance coverages Landlord or
Landlord’ s Mortgagees may require.

11.2.3 Evidence of Insurance. [} Commercial general liability and workers' compensation
insurance must be evidenced by ACORD form 25 “Certificate of Insurance’ in the form and
substance of Exhibit A, and property and businessincomeinsurancemust be evidenced by ACORD
form 27 “Evidence of Property Insurance” in the form and substance of Exhibit A (col lectivey, the
“Certificates’). [ (Also see alternate formin Appendix 9). The Certificates must be delivered
with the executed Lease, and new Certificates must be delivered no later than 30 days prior to
expiration of the current policies. Copiesof endorsements required by this L ease must be atached
to the Certificatesdelivered toLandlord. If requested inwriting by Landlord, Tenant shall promptly
deliver to Landlord a certified copy of any insurance policies required by this Lease. If the forms
of policies, endorsements, certificates or evidence of insurance required by this Paragraph are
superseded or no longer available, Landlord shall have theright to require other equivalent or better
forms.
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Commentary:

Hypothetical: You tried to get the Landlord to use the State Bar Form (Appendix 4), but it said
“no.” Instead it said it will either execute its “standard” form (Appendix 5) or another standard
officelease formitslawyer got at last year’ s Advanced Real Estate Drafting Course (Appendix 6).
Y ou attended this year’ s course and turned to the form at Appendix 7.

Therisk management system set out in thisform shiftstothe Tenant by indemnity and by insurance
covenants, broad form responsibility for liabilities to third parties, including other tenants in the
building.

[ndemnity: Asbetween Landlord and Tenant this form transfers to the Tenant soleresponsibility
for Injuriesoccurring in the L eased Premises, whether or not the Injuriesare caused inpart by others,
including by the Landlord, its employees, agents or contractors.

Additi onally, as between Landlord and Tenant thisform transfersto the Tenant sole responsibility
for injuries occurring outside the L eased Premises “ caused” by the Tenant or by its contradors or
invitees, whether or not the Landlord, its employees, agents or contractors also contributed to the
cause of the Injury. Although 3.18.4 indemnifies Tenant against claims arising from Insurable
Injuries suffered by third partiesin the Common Areas or Service Areasto the extent caused by the
negligence of a Landlord Party, excluded from this indemnity are “ Claims for which the Landlord
Partiesare Indemnified pursuant to Paragraphs 3.18.2 and 3.18.3.” Since 3.18.3 isan indemnity by
Tenant of al Insurable Injuries causedin whole or in part by a Tenant Party “ outside the Premises,”

Tenant hasindemnified the Landlord Partiesfor the Landlord Parties’ contributory negligence. This
broad-form extension of the Tenant’ sindemnity beyondthe Premises shiftsto the Tenant liabilities
inthe Common Areasif they arein part caused by the Tenant, its employees, contractor or invitees,

even though the Insurable Injury is caused in part by a Landlord Party (including its contractors or
agents, e.g., the Manager, the guard contractor, and the maintenance contractor). This provision
shiftsfrom Landlord and its insurance to Tenant and its insurance Insurable Injuries concurrently
caused by the Landlord Parties and the Tenant Parties. This shift is objectionable since Tenant is
payingfor “Landlord’ s’ insurance through operating expense passthroughs. theform also provides
that to the extent that Landlord’ sinsurance premiumisincreased degpite thisrisk allocation, Tenant
indemnifiesLandlordin 3.18.2 for “any increase inthe premium for any insurance policy carried by
Landlord resulting therefrom.”

Inadvertently Tenant’s indemnity in 3.18.3 fails to indemnity Landlord against claims by Tenant’s
employees occurring in the Premises. Tenant’s indemnity is as to “Tenant’s Insurable Injuries.”
“Tenant’slnsurable Injuries’” aredefined interms of coverage afforded by thel SO CGL policy. The
SO CGL policy excludes from its coverage injuries to theinsured’ s employees, as such coverage
is properly within the scope of workers' compensation insurance.

The cross-indemnities between Tenant (3.18.2 and 3.18.4) and Landlord (3.18.4) are delineated in
terms of the location of the Insurable Injury (“in the Premises,” “outside the Premises,” “in the
Common Areas,” and “inthe Service Areas’). Inadvertent risk allocations may arise by use of these
locational terms as opposed to terms based on care, custody and control (e.g., “common areas’
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(bathrooms) may be included within a Tenant’ s Premises by definition of the term “Premises’ on
single-floor tenancies eventhough maintenance isleft withthe Landlord by other provisions of the
lease, areas such as exterior balconiesmay not be included in the definition of “Premises’ but such
areas are used exclusively by Tenant and are maintained by Landlord, Landlord-maintained or
Landlord’ scontractor-warrantied building componentsare generally ind uded within theareadefined
as the Tenant’s “Premises’ and thus such components may be inadvertinently included in the
tenant’s indemnity and waiver; and the lease may omit from the term “common areas’ facilities
servicing the Building (e.g., Parking Garages, health clubs) as to which the parties would wish to
provide risk allocation provisions.

Thelndemnified Liabilitiesin thisforminclude“loss of use of property,” including income, caused
by “any party” inside the Premises or caused by Tenant, or by its contractors or invitees outside the
Premises, whether or not the Indemnified Liability is causad in part by others, including the
Landlord, its employees, agents or contractors.

InadditiontotheL andlord being indemnified for theselndemnified Matters, Tenant alsoindemnifies
the Landlord’s contractors, whether or not the Landlord's contractorsin part “ caused” the Injury.

Tenant’s indemnity is independent of and not limited by the insurance obligations of the parties
under the Lease.

Insurance: The difference between the specificity of the insurance to be carried by the Tenant
(11.2) and theinsuranceto becarried by the Landlord isstriking. (11.1) Tenant’ sindemnity isbroad
enough to place upon Tenant liability for the Building and the property of other tenants in the
Building arising out of the sole negligence of the Landlord, its employees, agents, and contractors.

Thetransfer to the Tenant of this broad risk of lossallocation isreinforced by requiring the Tenant
to add the“Landlord Parties’ as additional insureds on Tenant’s CGL policieson an SO form CG
20 26 11 85.(Appendix 14).1%"%! This endorsement form covers designated persons for Injuries
and Loss irrespective of the designated person’s sole or contributory negligence. In essence the
endorsement is an insurance pdicy writtenfor the Landlord, and the Landlord’ s agents, employees
and contractors. If the Tenant failsto list each of these persons as additional insureds, then Tenant
has violated its insurance covenant and may be liable for the resulting liability, whether or not the
liability is an Indemnified Matter.

This provision requires Tenant’s insurance to be primary and without contribution from any
insurance maintained by Landlord. 1*"-**! (See Appendices 17 - 19).This provision coupled with
the additional insured provision attempts to allocate to the Tenant’ s insurance all losses up to the
Tenant’s insurance limits. Due to the broad form nature of the indemnity, Tenant remains liable
without limit for liabilities in excess of the insurance coverage.

Waiver/Release of Claims. In addition to Tenant indemnifying Landlord, and its agents and
contractorsfor liabilitiesfallingwithin the broad scope of the Indemnified Matters and insuring the
Landlord and its agents and contractors for liabilities falling within the broad scope of the insured
liabilities, Tenant “Waives’ all “Clams’ against Landlord, its agents and contractors “Arising
From™ from “Injury” or loss of income. (3.18.5) This waiver of Clams is not limited by the
proceeds received by Tenant from itsinsurance and thusis awaiver of unlimited amount. Thereis
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not a corresponding waiver of Landlord' s Claims or waiver of the Landlord’s insurer’s right of
subrogation, except asto “damage to or loss of tangible property.”
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Appendix 6

Another Office L ease(Landlord form)

[Thisform favorsthe Landlord. ThisFormisbased on asimilar provision contained in the articles
presented by Aaron Johnston, Jr., Esg. and Charles E. Comiskey, CPCU, CIC, CPIA, CRM at the
2002 Advanced Real Estate Law Coursetitled “ Risk Management and Insurance Concepts’ and at
the 2002 Advanced Real Estate Drafting Course titled “Basic Insurance Concepts.”]

ARTICLE 3. INDEMNIFICATION [*JAND WAIVERS. [!

3.18 INDEMNIFICATION.

3.18.1 Definitions.

.1 Parties. 171 The* Tenant Parties” are Tenant and itsshareholders, members,
manager s, partners, directors, officers, employees, agents, contractors, sublessees, licensees and
invitees. The “ Landlord Parties” are the Landlord, the Property Manager, Landlord's
Mortgagee(s) and any affiliates or subsidiaries of theforegoing, and all of their respective officers,
directors, employees, shareholders, members, partners, agentsand contractors. A* Beneficiary’
istheintended recipient of the benefits of another party’ sIndemnity, Waiver or obligationto Defend.

2 Claims, Injuries. “ Claims’ means all foreseeable and unforeseeable claims,
demands, proceedings, liabilities, damages, (including actual, consequential, and punitive),
expenses, Legal Costs, judgments, fines and penaltiesof any natureor description. “ Injury” means
(i) harmto, impairment or loss of, or impairment or loss of use of, property, including income, (ii)
harm to (including sickness or disease) or death of a person, or (iii) “ personal and advertising
injury,” as such termis defined in Insurance Services Office, Inc. (“ ISO”) **!form CG 00 01 10
01“ Commercial General Liability Insurance.” “ Legal Costs” means court costs, attorneys' fees,
experts feesor other expensesincurredininvestigating, preparing, prosecuting or settling any legal
action or proceeding or arbitration, mediation, or other method of alter native dispute resolution.

.3 Indemnify, Waive, and Defend. “ Indemnify” '?! means to protect a party
against a potential Claim and/or to compensate a party for a Claim actual incurred. * Waive’
meansto knowingly and voluntarily relinquisharight and/or to release another party fromliability
in connection with a Claim. “ Defend’ means to provide and pay for the legal defense of a
Beneficiaryagainst a Claiminlitigation, arbitration, mediation or other proceedings with counsel
reasonably acceptable to such Beneficiary andto pay all costsassociated with the preparation or
prosecution of such defense. “ Arising From” '*-%!means directly or indirectly, in wholeor in
part, (i) occurring in connection with or asa result of, (ii) causing, (iii) resulting in, or (iv) based
upon.

3.18.2 INDEMNITY AND WAIVER. Tenant WaivesastotheLandlord Parties and will
Indemnify and Defend the Landlord Parties against, all Claims Arising, or alleged to Arise, From
(A) Injury suffered by any person and occurring in the Premises; (B) Injury caused by a Tenant
Party and occurring outside the Premises; and/or (C) harmto, impairment or lossof, or impairment
or loss of use of, Property, including incomes suffered by any party inside the Premises or caused
or suffered by a Tenant Party outside the Premises.
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3.18.3 SCOPE OF INDEMNITIESAND WAIVERS.

1 General. All Indemnities, Waivers, and obligations to Defend, wherever
contained in this Lease,(i) are independent of, and will not be limited by, each other or any
insurance obligationsinthis Lease (whether or not complied with) or damages or benefits payable
under wor kerscompensation or other employee benefit acts, and (ii) will survivethe Expiration Date
until all related Claims against the Beneficiaries are fully and finally barred by Applicable Law.
All Applicable Law affecting the validity or enforceability of any Indemnity, Waiver or obligation
to Defend contained in this Lease is made a part of such provision and will operateto amend such
Indemnity, Waiver or obligation to Defend to the minimum extent necessary to bring the provision
into conformity with Applicable Law and cause the provision, as modified, to continue in full force
and effect.

.2 Negligenceof Landlord Parties. [**-21 All Indemnities, Waivers and obligations
to defend the Landlord Parties contained in Paragraph 3.18.2 will be enforced to the fullest extent
permitted by law for the benefit of the applicable Beneficiary thereof, even if the applicable Claim
is caused by the active or passive ordinary negligence or sole, joint, concurrent, or comparative
ordinary negligence of the Beneficiary, and regardless of whether or not liability without fault or
strict liability isimposed or sought to be imposed on the Beneficiary, but will not be enforced to the
extent that a court of competent jurisdiction holdsin afinal judgment that a Claimis caused by the
willful misconduct or gross negligence of such Beneficiary.

ARTICLE 11. INSURANCE. ["!

11.1 TENANT’'S INSURANCE. Tenant will, at its sole expense, procure and maintain the
insurance coverages set forth in Exhibit A. Tenant will, at itssole cost and expense, comply with
such requirements during the Term of the Lease.

11.2 MINIMUM REQUIREMENTS. The coverages and limits set forth in Exhibit A are
minimum requirementsand not a determination asto all of the coveragesand maximum limits that
Tenant should carry. Thefailure of Landlord to demand full compliance by Tenant with respect to
the minimum coverages outlined in Exhibit A will not constituteaWaiver by Landlord with respect
to Tenant’s obligation to maintain such coverages. Tenant will purchase such other insurance
policies and/or endorsements or increase the policy limits of any policy set forth on Exhibit A, if
required by any mortgagee of the Building.

11.3 SPECIAL REMEDY. Tenant’sfailureto obtain and maintain the required insurance will
constitute a material breach of, and default under, this Contract. If Tenant fails to remedy such
breach within 5 days after notice from Landlord, Landlord may, in addition to any other remedy
availableto Landlord, at Landlord’ s option, purchase such insurance, at Tenant’s expense. Tenant
will Indemnify the Landlord Parties against any Claims arising from Tenant’s failure to purchase
and/or maintain the insurance coverages required by this L ease.
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Exhibit A

Tenant’s I nsurance

11.2.1 Specific Requirements.

Insurance

Coverages

Other Requirements

Worker’ sCompensation! 4648 75¢]

Statutory Limits (if state has no statutory
limit, $1,000,000)

No “altemative” forms of coveage will be
permitted.

Employer s Liability

$1,000,000 each accident for bodily injury
by accident

(Occurrence Basis)

$1,000,000 each employee for

Commercial General Liabilitg $1,000,000 per occurrence 1. 1SO fam CG 00 01 07 98, a equiva ent.

(Occurrence Basis) [45-59, 75a] $2,000,000 general aggregate 2. Separation of insured language will not
$2,000,000 product-completed qperations be modified.
aggregatelimit 3. Aggregate limit per location
$1,000,000 persona and advertising injury endorsemant.
limit 4. The contrectual liability exclugon with
$50,000 damage to premises rented to you respect to personal injury will be deleted.
limit 5. Defense will beprovided as an additional
$5,000 medical expense limt benefit and not included within the limit of
liabili ty.
Business Automobile Li abi[lgg/el 7501 $2,000,000 combined single limit 1. 1SO fam CA 00 01 10 01 or equivalent.

2. Includes liability arising out of operation
of owned, hired and non-owned vehicles.

Umbrella Liability Insurance
(Occurrence Basis)

$5,000,000

1. Written on an umbrellabasisin excess
over and no less broad thanthe liability
coverages referenced above.

2. Inception and expiration dates will be the
same as commercial general liability
insurance.

3. Coverage must “drop down” for
exhausted aggregate limits under the
liability coverages referenced above.

4. Aggregate limit of insurance per location
endorsemaent.

5. Aggregate limit per location
endorsemant.

6. Coverage must “drop down” for
exhausted aggregate limits under
commercia general liability insurance.

Causes of Loss-Special Form

ggo;gaf?rly “al risk”) Property Insurance (62

100% replacement cost, as modified below,
of al of Tenant’s fumiture, fixtures and
equipment and any non-Buildi ng Standard
|easehold improvements.

1. 1SO fam CP 10 30, or equivalent.

2. Name Landlord as “insurel asits interest
may appear.”

3. Contain only standard printed
exclusions.

4. Waiver of subrogation in favor of
Landlord Parties.

5. Ordinance o law coverage endarsement.
6. Equipment floater to cover Tenant's
equipment.

Business Income and Extra Expense
Coverage

No less than 6 months of income and
0ngoing expenses.

1. Waiver of subrogation in favor of
Landlord Parties.

2. Endorsement to cover losses arising from
interrupti on of utilities outside the L eased
Premises.
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11.2.2 General InsuranceRequirements.
.1 Policies. All policies must
(A) Beissued by carriers having a Best’s Rating of A or better, and a Best’s
Financial Size Category of VIII, or better, and/or Sandard & Poor Insurance Solvency Review of

A-, or better, and admitted to engage in the business of insurance inthe State of Texas; [ ™!

(B) Be endorsed to be primary with the policies of al Landlord Parties being
excess, secondary and non-contributing; [ %] (Appendices 17 - 19)

(C) Be endorsed to provide a waiver of subrogation in favor of the Landlord
Parties;

(D)  Withrespecttoall liability policiesexcept workers' compensation/employer’s

liability, beendorsedtoincludetheLandlord Partiesas* additional insureds” (Theadditional insured
status under the commercial general liability policy will be provided on SO form CG 20 26 11 85)

(Appendix 14); and

(E)  Contain aprovision for 30 days' prior written notice by insurance carrier to
Landlord required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A)  Except as expressly provided above, no deductible or self insured retention
in excess of $10,000 without the prior written approval of Landlord.

(B)  No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approvd of Landlord.

.3 Forms.
(A) Iftheformsof policies, endorsements, certificates, or evidence of insurance
required by this Exhibit are superseded or discontinued, Landlord will havetheright to require other

equivalent forms; and

(B)  Any policy or endorsement form other than aform specified in this exhibit
must be approved in advance by Landlord.

4 Evidenceof Insurance. Insurance must be evidenced as follows:

(A)  ACORD Form 25 Certificates of Liability Insurance fo liability coverages;
[72]1 (Appendices 8 and 9)

(B) ACORD Form 27 Evidence of Property Insurance for property coverages;

(C) Evidenceto bedelivered to Landlord prior to commencing operations at the
and at least 30 days prior to the expiration of current policies; and
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(D)  ACORD forms must

(1) Show the Landlord Parties as certificate holders (with Landlord’s mailing
address);

(2) Show Tenant as the*Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;

(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregatelimit per project where required;
(8) Be accompanied by copies of all required endorsements; and

(9) The phrases“endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives’ must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added: “Thisisto certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time. In the event of
cancellation, non-renewal, or material reductionin coverageaffedingthecertificate holder, 30 days
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Copies of Policies. If requested in writing by Landord, Tenant will provide to
Landlord a certified copy of any or all insurance policies or endorsements required by this Lease.

Commentary:

Hypothetical: You triedto get the Landlord to the State Bar Form (Appendix 4), but it said “no.”
Insteadit said it will eitherexecuteits* standard” form (Appendix 5) or another standard officelease
form its lawyer got at last years Advanced Real Estate Drafting Course (Appendix 6). You
attended this course and turn to the form at Appendix 7.

The risk management system set out in this form places upon the Tenant by indemnity and by
insurance covenants, broad formresponsibilityfor liabilitiesto third parties, including other tenants
in the building.
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Indemnity. [~ %1 As between Landlord and Tenant this form transfers to the Tenant sole
responsibility for Injuries occurring in the Leased Premises, whether or not the Injuries are caused
in part by others, including by the Landlord, its employees, agents or contractors.

Additi onally, as between Landlord and Tenant this form transfers to the Tenant soleresponsibility
for injuri es occurring outside the L eased Premises “caused” by the Tenant or by itscontractors or
invitees, whether or not the Landlord, its employees, agents or contractors also contributed to the
causeof thelnjury. Since3.18.3isanindemnity by Tenant of all Injuries caused inwhole or in part
by a Tenant Party “outside the Premises’ and “caused” by a Tenant Party “whether inwhole or in
part,” Tenant hasi ndemnified theLandlord Partiesfor the Landlord Parties' contributory negligence.
This broad-form extension of the Tenant’s indemnity beyond the Pramises shifts to the Tenant
liabilities in the Common Areasiif they are in part caused by the Tenant, its employees, contractor
or invitees, even though the Injury is caused in part by a Landlord Party (including its contractors
or agents, e.g., Manager, guard service, maintenance service). This provisionshiftsfrom Landlord
and itsinsurance to Tenant and its insurance Injuries concurrently caused by the Landlord Parties
andthe Tenant Parties. Thisshiftisobjectionablesince Tenantispayingfor “Landlord’ s’ insurance
through operating expense pass throughs.

Inadvertently, Tenant’sindemnity in 3.18.3 failsto indemnity Landlord against claims by Tenant’s
employeesoccurring in the Premises. Tenant’sindemnity isasto “Injuries.” “Injuries’ are defined
in terms of coverage afforded by the ISO CGL policy. The ISO CGL policy excludes from its
coverage injuries to the insured’s employees, as such coverage is propely within the scope of
workers compensation insurance.

Thisform does not contain a cross indemnity by the Landlord of the Tenant asto Injuries occurring
in whole or in part due to the acts or omissions of the Landlord Parties. If such an indemnityisto
be included care should be taken in defining the “location” of the occurrence of theinjury. See
Commentary following Appendix 5. Thecross-indemnitiesin Appendix 5 between Tenant (3.18.2
and 3.18.4) and Landlord (3.18.4) are delineated in terms of the location of the Insurable Injury (“in
the Premises,” “outside the “Premises,” “in the Common Areas,” and “in the Service Areas’).
Inadvertent risk allocations may occur by use of location terms. See Commentary following

Appendix 5.

The Indemnified Liabilities and Released Liabilities include “loss of use of property, induding
income,” caused by “any party” inside the Premises or caused by Tenant, or by its contractors or
invitees outside the Premises, whether or not the Indemnified Liability is caused in part by others,
including the Landlord, its employees, agents or contractors.

InadditiontotheLandlord beingindemnified for theselndemnified Matters, Tenant alsoindemnifies
the Landlord's contractors, whether or not the Landlord's contractorsin part “ caused” the Injury.

Tenant’s indemnity is independent of and not limited by the insurance obligations of the paties
under the Lease.

Insurance. Thisprovision does not provide for eithe the Landlord or the Tenant to carry propety
insurance covering the Building, including any tenant improvements. Tenant’sindemnity is broad
enough to place upon Tenant liability for the Building and the property of other tenants in the
Building arising out of the sole negligence of the Landlord, its employees, agents, and contractors.
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Thetransfer to the Tenant of this broad risk of loss allocation isreinforced by requiring the Tenant
to add the “Landlord Parties” as additional insureds on Tenant’s CGL policies on an 1SO form
CG 202611 85. [ (Appendix 14) Thisendorsement form coversdesignated personsfor Injuries
and Loss irrespective of the designated person’s sole or contributory negligence. In essence the
endorsement is an insurance policy written for the Landlord, and the Landlord’ s agents, employees
and contractors. If the Tenant failsto list each of these persons as additional insureds, then Tenant
has violated its insurance covenant and may be liable for the resulting liability, whether or not the
liability isan Indemnified Matter.

This provision requires Tenant’s insurance to be primary and without contribution from any
insurance maintained by Landlord. This provision coupled with the additional insured provision
attempts to allocate to the Tenant’ s insurance al losses up to the Tenant’ sinsurance limits. [55-%8!
(Appendices 17 - 19).

Dueto the broad form naure of the indemnity, Tenant remains liable withaut limit for liabilitiesin
excess of the insurance coverage.

Waiver/Release In addition to Tenant indemnifying Landlord, and its agents and contractors for
liabilities falling within the broad scope of the Indemnified Matters, and insuring the Landlord and
its agents and contractors for liabilities falling within the broad scope of the insured liabilities,
Tenant “Waives’ al “Clams’against Landlord, its agents and contractors “Arising From” from
“Injury” or loss of income. This form does not contain a corresponding waiver by Landlord of
Claims or by itsinsurers as to clams paid by its insurers.
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Appendix 7

Office Lease — Risk Allocated Based on M odified Contractual Compar ative Responsibility

[This form provides dlocation of risk between Landlord and Tenant based on comparative
responsibility of the parties, except as noted in the Commentary.]

ARTICLE 3. COVENANTS.

3.18 |INDEMNIFICATION. [

3.18.1 Definitions.

1 "Indemnify" means to protect, defend, hold harmless, pay and be solely
responsible for the "Indemnified Liabilities' (as such term is herein defined).

.2 "Liabilities" or "Claims" shall includedl, whether foreseeabl eor unforeseeabl e,
claims, damages (including actual, consequential and punitive), losses, fines, penalties, liens, causes
of action, suits, judgments, settlementsand expenses[includ ng court costs, atorney'sfees(including
attorney's fees in defending and/or settlinga claimed Ligbility and attorney's fees to collect on this
Indemnity), costs of invedtigation, and expert witnesses] of any nature, kind or description by,
through or of any person or entity, including property loss or damage in, on or about the Projed,
including the L eased Premises, bodily or personal injury, sickness, disease, and/or death (including
bodily or personal injury and/or death of employees of an Indemnified Person or of an Indemnifying
Person). Theterms"Liabilities" or "Claims" are used interchangeably herein, each including the
other.

.3 "Indemnified Liabilities" shall be Liabilitiesarising from Indemnified Matters
except solely from Excluded Matters (as such terms are herein defined).

4 "Arisingout of" meansdirectly or indirectly, in whole or in part (A) to occur as
aresult of, (B) to cause, or (C) toresult in.

.5 "Instrumentality" means by, through or of the Party including (A) the Party
itself, (B) its contractors or agents, (C) itsinvitees and customers; (D) in the case of the Landlord
shall include the contractors, agents, invitees and customers of tenants in the Project other than
Tenant; and (E) as to each of the persons listed in (A)-(D) the following persons: each of such
person's respective partners, and any successors, assigns, heirs, personal representatives agents,
stockholders, officers, directors, employees, and affiliates.

.6 "Indemnified Persons' means (A) in the case of the indemnity by the Landlord
the following persons (called herein the "Indemnified Tenant-Related Persons' the Tenant,
Tenant's employees, heirs, persona representatives, devisees, stockholders, membe's, partners,
successors and assigns, and Tenant's subtenants; and (B) in the case of the indemnity by the Tenant
thefollowing persons(called hereinthe"Indemnified L andlor d-Related Per sons'): theLandlord,
Landlord's employees, heirs, personal representatives, devisees, stockholders, members, partnas,
successors and assigns, Landlord's Management Company, and Landlord's Lender.
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.7 "Indemnifying Person” means (A) the Landlord in the case of the indemnity of
the Indemnified Tenant-Related Persons and (B) the Tenant in the case of the indemnity of the
Indemnified Landlord-Related Persons.

.8 "Landlord-Insurable Injury” means Liabilities (A) to the extent of insurance
proceeds are actually received by Landlord or paid for its benefit or for thebenefit of the additional
insureds and (B) to the extent of insurance coverage (including additional insured endorsements)
required to be carried by Landlord in Subparagraph 11.1.2.

.9 "Tenant-Insurable Injury” means Liabilities (A) to the extent of insurance
proceeds are actually received by Tenant or paid for its benefit or for the benefit of the additional
insureds and (B) to the extent of insurance coverage (including additional insured endorsements)
reguired to be carried by Tenant in Subparagraph 11.1.1.

.10 "Landlord-Related Persons” means the Landlord and its Instrumentalities.

.11 "Tenant-Related Persons"” means the Tenant and its | nstrumentalities.

3.18.2 INDEMNIFICATION.

1. INDEMNIFICATION BY TENANT. Subject to Clause 3.18.2.3, Tenant
her eby indemnifiesthe lndemnified Landlord Rel ated-Per sonsfor all Indemnified Liabilitiesarising
out of, [32-31or alleged [ #! to have arisen out of, any of the following matters (the "Tenant
Indemnified Matters"):

(A)  breach by Tenant of the Lease, and [ *?!

(B) anyact, omission, or willful misconduct, of the Tenant-Rel ated Persons,
but only to the extent the Indemnified Liability arises out of, or is alleged to have arisen out of, a
Tenant-Insurablelnjury.

2 INDEMNIFICATIONBY LANDLORD. QubjecttoClause3.18.2.3, Landlord
hereby indemnifies the Indemnified Tenant-Related Persons for all Indemnified Liabilitiesarising
out of, or alleged to have arisen out of, any of the following matters (the "L andlord Indemnified
Matters'):

(A)  breach by Landlord of this Lease; and ! %!

(B) any act, omission, or willful misconduct of any of the Landlord-Related
Persons, but only to the extent the Indemnified Liability arises out of, or is alleged to have arisen
out of, a Landlord-Insurable Injury.

.3 SCOPE OF INDEMNIFICATION. Theindemnitiesin this Section 3.18

(A)  shall be enforced to the fullest extent per mitted by applicable law for the
benefit of the applicable Indemnified Person thereof, regardless of any extraordinary shifting of
risks, and even if the applicable liahility is caused by the active or passive negligence or joint,
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concurrent or comparative negligence of such Indemnified Person, and regardiess of whether
liabilitywithout fault or strict liabilityisimposed upon or alleged against such Indemnified Person;

(B) areindependent of, and shall not be limited by, each other, and shall not
limit the insurance obligations of the parties hereto;

(C)  arelimited by the insurance obligations in this Lease to the extent the
Indemnified Liabilitiesarean Insurablelnjury, except for any deductible, self-insured retentionsand
self-insurance, asto which the Indemnifying Party's liability continuesto the Indemnified Persons;

(D) totheextent the Indemnified Liability arises out of the joint, concurrent
or compar ative negligence, causation, respongbility or fault of the Landlord-Related Persons and
the Tenant-Related Persons, whether negligence, strict liability intort, gross negligence, breach of
warranty, express or implied, products liability, breach of the terms of this Lease or willful
misconduct of such Indemnified Persons, then the Indemnifying Person’s obligation to the
Indemnified Persons shall only extend to the percentage of the total responsibility of the
|ndemnifying Person in contributing to such Liability; and

(E)  shall survive expiration or termination of this Lease until all related
claims against the indemnified persons are fully and finally barred by applicable law.

3.18.3 Settlement and Defense Procedure Provision. [ ! The following provision
establishes a procedure to be followed to determine if the Indemnifying Person will provide a
defense to the clamed liability.

.1 Counsd. Atthelndemnified Person's option, thelndemnified Person may require
the Indemnifying Person to defend any Claim covered by Paragraph 3.18 or the Indemnified Person
may conduct its own defense. In any event, the Indemnified Person is entitled to retain its own
counsel to advise it regarding any Claim covered by Paragraph 3.18 and all costs associated with
such counsd will be an Indemnified Liabil ity covered by the Indemni fying Person'sindemnity.

.2 Noticeof Claim. Whenit appearstothelndemnified Personthat aClaimisbeing
madethat iscovered by Paragraph 3.18, the Indemnified Personwill notify the IndemnifyingPerson
of theClaim. However, the Indemnified Person'sfailureto promptly notify the Indemnifying Person
of the Claim, or theIndemnified Person'sfailureto recognizethat aClaim covered by Paragraph3.18
isbeing or hasbeen made, will not affect the Indemni fied Person'srights, nor Indemnifying Person's
obligations. Upon being notified of aClaim, thelndemnifying Person will have 10 daysfromreceipt
of Indemnified Person's notice to indicate, in writing, if the Indemnifying Person acknowledgesits
obligations to indemnify the Indemnified Person pursuant to Paragraph 3.18 and whether the
Indemnifying Person will indemnify or assume defense of the Claim.

.3 Settlement. Without in any way reducing the Indemnifying Person's obligation
to defend:

(A) If the Indemnifying Person does not acknowledge its obligation to
indemnify, the Indemnified Person can deal with the Claim in whatever fashion the Indemnified
Person, in its sole discretion, deems appropriate.
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(B) If the Indemni fying Per son acknowl edgesitsobligationtoindemnify,
but refuses to defend the Claim, the Indemnified Person can assume defense of the Claim and
dispose of the Claim in whatever fashion the Indemnified Person, in its sole discretion, deems

appropriate.

© If the Indemnifying Person acknowledgesitsobligation to indemnify,
and agrees to defend the Claim, and the Indemnified Person elects not to conduct its own defense,
the Indemnifying Person will have the authority to dispose of the Claim in whatever fashion the
IndemnifyingPerson, consistent with itsobligationsto thelndemnified Person under Paragraph3.18,
deems appropriate.

(D) If the Indemnifying Person agrees to defend the Claim, but the
Indemnified Person elects to conduct its own defense, the Indemnified Person must obtain the
consent of the Indemnifying Person before any voluntary settlement of the Claim.

ARTICLE 11. INSURANCE.[*7I
111 PARTIES INSURANCE.

11.1.1 InsurancetobeProvided by Tenant. Tenant will, at itssoleexpense, procureand
maintain the insurance coverages set forth in Exhibit A. Tenant will, at itssole cost and expense,
comply with such requirements during the Term of the Lease and thereafter to the extent specified
herein.

11.1.2 Insuranceto beProvided by Landlord. Tenant will, at itssole expense, procure
and maintain the insurance coverages set forth in Exhibit B. Tenant will, at its sole cost and
expense, comply with such requirements during the Term of the Lease and thereafter to the extent
specified herein.

11.2 MINIMUM REQUIREMENTS.

11.2.1 Tenant. Thecoveragesand limitsset forth in Exhibit A are minimum requirements
and not adetermination astod of the coveragesand maximum|imitsthat Tenant should carry. The
failure of Landlord to demand full compliance by Tenant with respect to the minimum coverages
outlined in Exhibit A will not constitute aWaiver by Landlord with respect to Tenant’ s obligation
tomaintainsuch coverages. Tenant will purchase such other insurancepoliciesand/or endorsements
or increase the policy limits of any policy set forth on Exhibit A, if required by any mortgagee of
the Building.

11.2.2 Landlord. The coverages and limits set forth in Exhibit B are minimum
requirementsand not a determination asto all of the coverages and maximum limits that Landlord
should carry. The failure of Tenant to demand full compliance by Landlord with respect to the
minimum coverages outlined in Exhibit B will not constitute a Waiver by Tenant with respect to
Landlord’ s obligation to maintan such coverages.

11.3 SPECIAL REMEDY. The party required to maintain insurance by this Lease isreferred
tohereinasa“Providing Party.” TheParty for whosebenefit the Providing Party is providing the
insurance is referred to herein as the “Beneficiary.” A Providing Party’s failure to obtain and
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maintain the required insurance will constitute a material breach of, and default under, this Lease.
If aProviding Party failsto remedy such breach within 5 days after noticefrom the Beneficiary, the
Beneficiary may, in addition to any other remedy available to Beneficiary, at Benefidary’ s option,
purchase such insurance, at the Providing Party’ s expense. The Providing Party will Indemnify the
Beneficiary against any Claims arising from the Providing Paty’s failure to purchase and/or
maintain the insurance coverages required by this Lease.

114 WAIVERSOF RECOVERY AND SUBROGATION.

11.4.1 CovenanttoObtain Endorsement toPolicies. Landlordand Tenant shall each have
included in all policiesof fire, extended coverage, businessinterruption and |oss of rentsinsurance,
workers' compensation insurance, and CGL insurance respectively obtained by them covering the
Leased Premises, the Project, including the Building and contents therein, a waiver by the insurer
of all right of subrogaion against the ather party hereto, and its officers, directars, shareholder,
partners, members, and employeesin connectionwithanyliability, risk, peril, lossor damage thereby
insured agal nst. [ 47,61, 62-66]

11.4.2 Endor sement Forms. Thewaiver of subrogation on the CGL insuranceshall beon
an 1SO Form CG 24 04 10 93 (or equivaent). (Appendix 23). The waiver of subrogation on the
workers compensation insurance shall be on endorsement form WC 42 03 04 A. (Appendix 12).

Any additional premium for such waiver shall be paid by the named insured.

11.4.3 RELEASE AND WAIVER OF RECOVERY. [7678-81.59.62-65] T the full extent
permitted by law, Landlord and Tenant each (each respectively a"releasing party") waiveall right
of recovery against the other, and each party's successors and assigns, such person's respective
officers, directors, employees, shareholders and partners, and Tenant's subtenants (the "r eleased
persons'), for, and agreesto rdease the other fromliability for, loss or damage to the extent (a) of
insurance proceeds actually received by the releasing party or paid for itsbenefit and (b) such loss
or damage which would have been covered by the insurance required to be maintained under this
Lease by the party seeking recovery hadit maintained the insurance but did not, and in either case
even though such lossor damage arises, inwhole or in part, out of the negligence or strict liahility
of the released persons.

11.4.4 Deductibles; Self Insurance. Theforgoing release and waiver of recovery does not
waive ether party's rights againg the other for the portion of the covered loss that is within the
amount of the deductible or any self-insured retention or self-insurance

11.4.5 Effect of Obtaining and Maintaining Insurance. If, by reason of the foregoing
release, either party shall be unable to obtain any insurance required herein, such release shall be
deemed not to have been made by such paty. Provided, further, if either party shall be unable to
obtain any such insurance without the payment of an additional premium therefor, then, unlessthe
party claiming the berefit of such release shall agreeto pay such party for thecost of such additional
premium within 30 days after notice setting forth such requirement andthe amount of the additional
premium, such release shall be of no force and effect between such party and such claiming party.

11.4.6 ExistinglnsurancePermitsWaiver of Subrogation. Each party representsthatits
current insurance policies allow the waiver of such carrier'sright of subrogation as to the released
persons.
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Exhibit A

Tenant’s I nsurance

11.2.1 Specific Requirements.

Insurance

Coverages

Other Requirements

Y ogker' sCompensati onl%

Statutory Limits (if state has no statutory
limit, $1,000,000)

No “altemative” forms of covaage will be permitted.

Employer s Liability

$1,000,000 each accident for bodily
injury by accident
$1,000,000 each employee for

Commercial General
Liability

;o [49-59,
75chcurrence Basis)

$1,000,000 per occurrence

$2,000,000 general aggregate

$2,000,000 product-completed gperations
aggregatelimit

$1,000,000 persmal and advertising
injury limit

$50,000 damage to premises rented to
you limit

$5,000 medical expense limit

1. 1SO fam CG 00 01 07 98, o equival ant.

2. Separationof insured language will not be modified.

3. Aggregate limit perlocation endorsement.

4. The contractual liability exclusion with respect to pesonal
injury will be deleted.

5. Defense will be provided as an additional benefit and not
included withi n the limit of ligbility.

Business Automobile
Liability (6061
- Pccurrence Basis) '

$2,000,000 combined single limit

1. 1SO fam CA 00 01 10 01 or equivalent.
2. Includes liability arising out of operation of owned, hired
and non-owned vehicles.

Umbrella Liability Insurance
(Occurrence Basis)

$5,000,000

1. Written on an umbrella basis in excess over and no les
broad than the liability coverages referenced above.

2. Inception and expiration dates will be the same as
commercia general liability insurance.

3. Coverage must “dropdown” for exhausted aggegate limits
under the liability coverages referenced above.

4. Aggregpte limit of insurance per location endorsement.

5. Aggregete limit perlocation endorsement.

6. Coverage must “dropdown” for exhausted aggregate
limits under commercia general liability insurance.

Causes of Loss-Specia Form
formerly “all risk”) Propet:
I(nsurancbelz L6771, 752” Py

100% replacement cost, as modified
below, of al of Tenant's furniture,
fixtures and equipment and any non-
Building Standard leasehold
improvements.

. 1SO fam CP 10 30, or equivalent.

. Name Landlord as “insured as its interest may appear.”
. Contain only standard printed exclusions.

. Waiver of subrogation in favor of Landlord Paties.

. Ordinance a law coverage endarsement.

. Equipment floater to cover Tenant s equipment.

O WNPRE

Business Income and Extra
Expense Coverage

No less than 6 months of incdme and
ongoing expenses.

1. Waiver of subrogation in favor of Landlord Parties.
2. Endorsement to cover losses arising from interruption of
utilities outside the L eased Premises.
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Builder’s Risk Prop]erty

1. Coverage on acompleed value basis.

including materials and supplies.
e  All property in transit to the Job

1. 1SO Specia form, a equivalent.

or deficiency in design, specifications,
workmanshp or materids, including

Insurance [ 8771 754 2. Amount of coverage initial Contract 2. Required endorsements Minimum
Sum, plus $ , abject to subsguent Sublimits
modification of Contract Sum. Additional expenses due todelay
3. Property covered: in completion
®  Entire Work at Job Site $
e  All structures under construction Agreedvalue No sublimit
e  All property on the Job Site for Business income/rental value
installation, including mateialsand | $
supplies Agreed penalty
®  All propaty at othe locationsbut $
intended for use at the Job Site, Damage arising from aror, omission,

Site, includingmaterials and collapse No sublimit
supplies Debris removal additianal limit $1,000,000
e  All temporary structures at the Job Earthquak e

Site, including scaffolding, $

falsework and temporary buildings Earthquake sprinkler lekage $
Expediting expenses $
Flood

$

Freezing $1,000,000
Ordinance or law No Sublimit
Pollutant dean up and removal $1,000,000
Preservation of property No Sublimit
Replacement cost No Sublimit
Testing No Sublimit

3. No protectiv e safeguard warranty permitted

4. Occupancy of up to 15% of covered property to be

permitted
5. Deductibles will not exceed the following:
All risks of direct damage

per occurrence $5,000
Delayed opening waiting peri od 5 days
Flood, per occurrence $25,000

or excess of NFIPif in flood zone A

Earthquake and earthqu ake sprinkler leakage,

per occurrence

$25,000

11.2.2 General InsuranceRequirements.

.1 Policies. All policies must

(A) Beissued by carriers having a Best’s Rating of A or better, and aBest’s
Financial Size Category of VI, or better, and/or Sandard & Poor Insurance Solvency Review of
A-, or better, and admitted to engage in the business of insurance inthe State of Texas;

(B) Beendorsedto provide awaiver of subrogation infavor of the Landlord-
Related Persons;

(C) With respect to al liability policies, except workers
compensation/employer’s liability, be endorsed to include the Landlord-Related Persons as
“additional insureds’ (The additional insured status under the commercia genera liability policy
will be provided on ISO form CG 20 26 11 85 or equivalent) modified to exclude(1) “Liabilitiesto
the extent caused in whole orin part by thenegligent ads or omissions or willful misconduct of any
of the Additional-Insured-L andlord-Related Persons’ or (2) Liabilitiesto the extent caused inwhole
or in part by the negligent acts or omissionsor willful misconduct of acontractor or invitee of Tenant
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or of its subtenants occurring in the Common Areas, Support Facilities or Parking Garage (as such
areas are defined in the Office Lease); and

(D)  Containaprovisionfor 30 days prior written notice by insurance carrier
to Landlord required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A)  Exceptasexpresslyprovided above, nodeductibleor self insured retention
in excess of $10,000 without the prior written approval of Landlord.

(B)  No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approva of Landlord.

.3 Forms.
(A) If the forms of policies, endorsements, certificates, or evidence of
insurance requi red by this Exhibit are superseded or discontinued, Landlord will have theright to

require other equivalent forms; and

(B)  Anypolicy or endorsement form other than aform specified inthisexhibit
must be approved in advance by Landlord.

4 Evidence of Insurance. Insurance must be evidenced as follows:

(A)  ACORD Form 25 Certificatesof Liability Insurancefoliability coverages
in the form attached hereto asExhibit A;

(B) ACORD Form 27 Evidenceof Property Insurancefor property coverages
in the form attached hereto asExhibit A;

(C)  Evidenceto bedelivered to Landlord prior to commencing operationsat
the and at least 30 days prior to the expiration of current policies; and

(D)  ACORD forms must

(1) Show theLandlord Partiesascertificate holders(with Landlord’ smailing
address);

(2) Show Tenant as the*Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Namethe producer of the certificate(with correct address and tel ephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;
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(6) State the amounts of all deductibles and self-insured retentions;
(7) Show the primary status and aggregate limit per project where required;
(8) Be accompanied by copies of all required endorsements; and

(9) Thephrases*endeavor to” and* but failureto mail such noticewill impose
no obligation or liability of any kind upon Company, its agents or representatives’ must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added: “Thisisto certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time. In the event of
cancellation, non-renewal , or material reductionin coverage affectingthe certificateholder, 30 days
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Contractors. Tenant shall also require its Contractor performing the Work for
the Tenant Improvementsto carry liability insurance meeting the above requirements by Owner of
Tenant, except that the Landlord-Related Persons will be listed as additional insureds on an SO
form CG 20 26 11 85, unmodified. (Appendix 14). If requestedinwriting by Landlord, Tenant will
provideto Landlord acertified copy of anyor all insurance policiesor endorsementsrequired by this
Lease.
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Exhibit B

Landlord’s Insurance

11.2.2 Specific Requirements.

Insurance

Coverages

Other Requirements

Worker’s Compensaion

Statutory Limits (if state has no
statutory limit, $1,000,000)

No “alternative” forms of coverage
will be permitted.

Employer’s Liability

$1,000,000 each accident for bodily
injury by accident
$1,000,000 each employee for

Commercial General Liability
(Occurrence B asis)

$5,000,000 per occurrence
$5,000,000 general aggregate
$10000,000 product-completed
operations aggregate limit
$5,000,000 personal and
advertising injury limit

$50,000 damage to premises rented
to you limit

$5,000 medical ex pense limit

1. I1SO form CG 00 01 07 98, or
equivalent.

2. Separation of insured language
will not be modified.

3. Aggregae limit per locaion
endorsement.

4. The contractual liability
exclusion with respect to personal
injury will bedeleted.

5. Defense will be provided as an
additional benefit and not included
within the limit of liability.

Business A utomobile Liability
(Occurrence B asis)

$2,000,000 combined single limit

1. I1SO form CA 0001 10 01 or
equivalent.

2. Includes liability arisng out of
operation of owned, hired and non-
owned vehicles.
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Umbrella Liability Insurance $50,000,000 1. Written on an umbrellabasisin
(Occurrence B asis) excess over and no less broad than
the liability coveragesreferenced
above.

2. Inception and expiration dates
will be the same as commercial
general liability insurance.

3. Coverage must “drop down” for
exhausted aggregae limits under
the liability coveragesreferenced
above.

4. Aggregate limit of insurance per
location end orsement.

5. Aggregae limit per locaion
endorsement.

6. Coverage must “drop down” for
exhausted aggregae limits under
commercial general liability

insurance.

Causes of Loss-Special Form 100% replacement cost, as 1. ISO form CP 10 30, or

(formerly “all risk™) Property modified below, of all of Project, equivalent.

Insurance including leasehold improvements, 2. Name Landlord and Tenant as
both Building Standard, “insured as their interest may
improvements made by Tenant appear.”
above Building Standard and 3. Contain only standard printed
betterments. exclusions.

4. Waiver of subrogation in favor
of Tenant-Related Persons.
5. Ordinance or law coverage

endorsement..
Business Income and Extra No lessthan 6 monthsof income 1. Waiver of subrogation in favor
Expense Coverage and ongoing expenses. of Tenant-Related Persons.

2. Endorsement to cover losses
arising from interruption of utilities.

11.2.2 General InsuranceRequirements.
.1 Policies. All policies must

(A) Beissued by carriers having a Best’s Rating of A or better, and aBest’s
Financia Size Category of VIII, or better, and/or Sandard & Poor Insurance Solvency Review of
A-, or better, and admitted to engage in the business of insurance inthe State of Texas;

(B) Beendorsed to provide awaiver of subrogation in favor of the Tenant-
Related Persons,

(C) With respect to al liability policies, except workers
compensation/employer’ sliahility, beendorsed toincludethe Tenant-Rel ated Personsas* additional
insureds” (The additional insured status under the commercial general liability policy will be
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provided on1SO form CG 20 26 11 85 or equivalent) modified to exclude (1) Liabilitiesto the extent
causedinwholeor in part by the negligent act or omission or willful misconduct of aTenant-Rel ated
Personinthe L eased Premises (asdefined in the OfficeL ease) and (2) Liabilitiesto the extent caused
in whole or in part by the negligent act or omission or willful misconduct of Tenant or of its
subtenantsn the Common Areas, Support Facilitiesor Parking Garage (as such areas are defined in
the Office Lease) (but not excluding Liabilities to the extent caused in whole or in part by the
negligent act or omission or willful misconduct of a contractor or invitee of Tenant or of its
subtenants occurring in the Common Areas, Support Facilities or Parking Garage (assuch areasare
defined in the Office Lease); and (Appendix 14)

(D)  Containaprovisionfor 30 days' prior written notice by insurance carrier
to Tenant required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A)  Exceptasexpressyprovided above, no deductibleor self insured retention
in excess of $100,000 without the prior written approval of Tenant.

(B)  No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Tenant.

3 Forms.
(A) If the forms of policies, endorsements, certificates, or evidence of
insurance required by this Exhibit are superseded or discontinued, Tenant will have the right to

require other equivalent forms; and

(B)  Anypolicy or endorsement form other than aform specifiedin thisexhibit
must be approved in advance by Landlord.

4 Evidence of Insurance. Insurance must be evidenced as follows:

(A)  ACORD Form 25 Certificatesof Liability Insurancefoliability coverages
in the form attached hereto asExhibit B; (Appendix 9)

(B) ACORD Form 27 Evidenceof Property Insurancefor property coverages
in the form attached hereto asExhibit B; (Appendix 9)

(C)  Evidenceto bedelivered toTenant prior to Tenant entry on the Project to
construct the tenant improvementsand at | east 30 days prior to theexpiration of current policies; and

(D) ACORD forms must
(1) Show the Tenant as certificate holders (with Tenant’ s mailing address);

(2) Show Landlord as the “Named Insured;”
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(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Namethe producer of the certificate(with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;

(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregate limit per project where required;
(8) Be accompanied by copies of all required endorsements; and

(9) Thephrases*endeavor to” and* but failureto mail suchnoticewill impose
no obligation or liability of any kind upon Company, its agents or representatives’ must bedeleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added: “Thisisto certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time. In the event of
cancellation, non-renewal, or material reductionin coverageaffecing thecertificate holder, 30 days
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Landlord’s Agentsand Contractor’s Policies; Copiesof Policies. Landlord
shall causeits Managing Agent and contractorsto add Tenant asanadditional insured onall liability
insurance policies required of them by Landlord upon which Landlord is listed as an additional
insured. The additional insured endorsement will be in the same form as required by Tenant of
Landlord. If requested inwriting by Tenant, Landlord will provide to Landlord acertified copy of
any or al insurance policies or endorsements required by this Lease.

Commentary:

This form provides alocation of risk between Landlord and Tenant based on comparative
responsibility of the parties, except as noted below.

Indemnity. As opposed to shifting to the Tenant the risk of liabilities for al Insurable Injuries
occurring in the Premises or outside of the Premises but caused in whole or in part by the Tenant,
or by its agerts, contractors, and invitees (Appendices 5 and 6), this form allocaesinjury ligbility
risk between Landlord and Tenant based on the Landlord’'s and the Tenant’s comparative
responsibility, except as to Insurable Injuries occurring outsidethe Premises caused in whole or in
part by Tenant’s contractors and invitees to the extent such liabilities are covered by or required to
be covered by Landlord’ sliabilityinsurance (* Carve Out’). Asto lossesarising outsidethe Leased
Premises, the cost of Landlord’ sinsurance is borne by dl tenants of the Project through operating
expense pass throughs. Insurable liabilities arising in the Tenant’ s L eased Premises and Insurable
liabilitiesarising outside the L eased Premi ses, except for the Carve Out, are apportioned inthisform
according to each party s percentage of responsibility. This alocation overcomes the workers
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comp. bar otherwise protecting an employer fromthird partyover actions. Thisallocationasoaligns
the indemnity and insurance in accordance with each party’ s proportionate responsibility.

Insurance. Liability insurance has been also allocated in the same fashion as the indemnity
alocation. Landlord’ sinsurance is primary and without contribution from the Tenant’ sinsurance
asto liabilities arising outside the Premises to the extent they arise out of Insurable Injuries caused
inwholeor inpart by Tenant’ scontractor’ sand invitees. All other liabilitiesare allocated according
tothe parties’ proportionate responsibility. Thisrisk allocation spreadsto the tenants of the Project
through operating expense pass throughs the insurance premium costs for insurable injuries
occurring in the common aress, the parking garage and other areas and project componentswith the
care, custody and control of the Landlord, even though the injury is caused by contractors and
invitees of tenants of the buil ding. The additional insured endorsements are modified to follow the
risk management allocations noted above. Otherwise, the designation of one party as anadditional
insured on the other party’s policy possibly could result in insurance coverage for the additional
insured’s sole negligence or coverage and not be in alignment with the risk management system
dlocating liability in accordance with each party’ s proportionate share of respongbility.

Thisform provides for the forms of Certificate of Insurance for Landlord provided insurance and
Tenant provided insurance be attached to the Lease. Attaching spedmens of each certificate helps
to educate the parties and the insurance agents handling the insurance to understand the risk
management system agreed to by the parties. Also, appropriate certificates more likely will be
issued. The parties shouldrequire that copies of all endorsements referenced in the Certificates of
Insurance be delivered withthe Certificates The form of Attachment to Certificate (Appendix 9)
callsfor the endorsements to be attached.

At least 3 insuring partiesare involved: Landlord, Tenant and Contractor. Asaresult 3 groups of
insurance certificates and endorsements will be produced: Landlord’s Certificate to the Tenant;
Tenant’s Certificate to the Landlord; and Contractor’s Certificate to Landlord/Tenant. Failure to
provide specimen forms as attachments to the Lease, leaves lots of room for error and
misunderstanding.

Waiver/Release Thewaiver of recover and waiver of subrogation provision (11.4.3) also follows
this risk management allocation. The parties waive recovery against each other to the extent that
insurance proceeds are paid or would have been paid had the released person carried theinsurance
required of it by the Lease.
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Appendix 8
Construction Project - Certificates of Liability and Property Insurance

ACORD.,

CERTIFICATE OF LIABILITY INSURANCE

Date (M

M/DD/YY)

03/06/03

PRODUCER

SGP Commercial Insurance
Summit Global Partners of TX
P. O. Box 2291

Houston, TX 78768-2298

INSURED

- THISCERTIRCATE DOES NOT AMEND,EXTEND OR ALTER
THE COVERAGE AFFORDED BY THE POLICIESBELOW, EXCEPT AS SPECIFIED.

INSURERS AFFORDING COVERAGE

NAIC #

INSURER A: Bituminous Fire & M arine Ins.

INSURED

BC Construction, Inc.
. O. Box 666
Houston, TX 78768-666

INsURER B: American Mfgrs. Mutual Ins. Co.

INSURER C:

INSURER D:

INSURER E:

COVERAGES

THEPOLICIESOFINSURANCELISTED BELOWHA

LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

. AGGREGATE

INSR ADD'L POLICY POLICY EFFECTIVE POLICY EXPIRATION
LTR INSRD TYPE OF INSURANCE NUMBER DATE (MM/DD/YY) DATE (MM/DD/YY) LIMTS
CENERAL LIABILITY CLP3122976 | 09/30/02 09/15/03 e occuRRENEE $1,000,000
A X comMERCIAL GENERAL LIABILITY DAMAGE 10 FENTED 50.000
PREMISES (Ea occurrence) $ !
0O O CLAIMS MADE ® OCCUR
MED EXP(Any ae persm) $ 5,000
= Contractual PERSONAL & ADV INJURY $1,000,000
a XCU Included GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCT-COMPIOP AGS $2.000.000
O poLicy X PROJECT [0 LoC i i
AUTOMOBILE LIABILITY COMBINED SINGLE LIMIT
B OB, CAP3122977 | 09/30/02 09/15/03 g $
[ ALL OWNED AUTOS BODILY INJURY $
[0 SCHEDULED AUTOS (Per peson)
B HIRED AUTOS BODILY INJURY $
X NON-OWNED AUTOS (Per accident)
o PROPERTY DAMAGE $
(Per accident)
GARAGE LIABILITY AUTO ONLY-EA ACCIDENT $
O ANY AUTO OTHER THAN EAACC | g
O
AUTOONLY: AGG
R
A EXCESSLIABILITY CUP2535200 09/30/02 09/15/03 EACH OCCURRENCE $5,000,000
X occur O CLAIMSMADE AGGREGATE $5,000,000
O DEDUCTIBLE Umbr ella s
X RETENTION  $ Liability
$
$
WC STATU- OTHER
A WORKERS COMPENSATION AND WC3122979 | 09/30/02 09/15/03 X| Tomtmirs $
ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED? EL. EACH ACCIDENT $1,000,000
If yes, desaibe under
SPECIAL PROVISIONS below EL. DISEASEEA EMPLOYEE $1,000,000
E.L. DISEASE-POLICY LIMIT $1.000,000
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OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS

(See Attached.)
CERTIFICATE HOLDER CANCELLATION
Crescent Real E state SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF,
909 Fannin THE ISSUING INSURER WILL ENBEAMOR TO MAIL 30_DAYS WRITTEN NOTICE TOTHE CERTIFICATE HOLDER
NAMED TO THE LEFT, BUTFAH-IRETFO-DO-SHALE FAPOSE-N-C-OBHGATHON-OR-HABHT-Y-OFANY—KHND-SPON-FHE
Houston, TX 78768 and HSEORERHFSAGENTSOR-REPREENTATHES
DeBaker and Codidge, L.L P. AUTHORIZED REFRESENTATIVE
P. O. Box 1234
Houston, TX 78768-1234

ACORD 25 (2001/08) © ACORD CORPORATION 1988

Commentary:

Thisstandard ACORDform has been modified tostrike out several provisions an the face of the form that othewisestate that the certificate does not
confer any rightsonthecertificateholder. Certificates of insurancearegenerally signed by thelocal agent that hassold thepolicies. Thisagentisgeneraly
anindependent contractor and not an employeeof theinsurers. Relianceonly onthecertificateof insurancefor thecoverages dated isperilous. Requiring

theagent to producethepoliciesand their endorsementsisimportant. Thesemust be examined and approved and further endorsed, if necessary, prior to
proceedi ng with wor k or occu pancy.




Page 70 RISK MANAGEMENT

IMPORTANT

If thecertificatehol derisan ADDITIONAL INSURED, thepoalicy(ies)must beendorsed. A statement
on this certificate does not confer rights to the certifi cate holder in lieu of such endorsement(s).

If SUBROGATION ISWAIVED, subject to thetermsand conditions of thepolicy, certain policies
may requirean endorsement. A statement on this cer tificate doesnot confer rightsto thecertificate
holder in leiu of such endorsement(s).

DISCLAIMER

TheCertificateof Insuranceon thereverse sideof thisform does not canstitute acontract between the
issuing insurer(s), authorized represertative or producer, and the certificate holder, nor does it
affirmatively or negatively amend, extend or ater thecoverageafforded by thepolicieslisted therem.

Commentary: The above provisions are contained on the reverse side of the ACORD certificate. Unless these
provisions are struck from the certificate a conflict arises withthe changes made to the printed-form language on the
front side of the certificate.
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CERTIFICATE OF PROPERTY INSURANCE e

FHHS—EERTFHEATEASISSUED—ASAMATTFER—OFINFORMATHON-ONEY—AND
EONFERSNORIGHTFSBPONTHEECERTHHEATEHOEBER. THIS CERTIFICATE
DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE
POLICIES BELOW, EXCEPT AS SPECIFIED.

ACORD

PRODUCER

SGP Commercial Insurance
P. O. Box 2291
Houston, TX 78768-2291

COMPANIES AFFORDING COVERAGE

COMPANY
INSURED A American Mfgrs. Mutual Ins. Co.

ABC Constructors, Inc. COMPANY
P. O. Box 666 B
Houston, TX 78768-666 COMPANY
[

COMPANY
D

COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THEINSURED NAMED ABOVE FOR THE POLICY
PERIOD INDICATED—N ANDANEANYR REMHEN RM-OR-C-ONBHFHO-N-OF A ONFRAEF-ORO HENTW RESP

X SPECIAL

EARTHQUAKE

FLOOD

X (See Attachment.)

Cco pPoLICY POLICY EFFECTIVE DATE POLICY EXPIRATION
LTR TYPE OF INSURANCE NUMBER (MM/DD/77) DATE (MM/DD/YY) COVERED PROPERTY LIMITS
A | eroerry e 3AE6367380 | 09/30/02 09/30/03 coome $8.000.000
CAUSES OF LOSS PERSONAL PROPERTY $1 000 000
BASIC BUSINESS INCOME $1 OOO OOO
BROAD EXTRA EXPENSE $1 OOO OOO

BLANKET BUILDING

$

BLANKET PERS PROP

$

BLANKET BLDG & PP

INLAND MARINE

TYPE OF POLICY

CAUSES OF LOSS

NAMED PERILS

OTHER

o| ol o| o

CRIME

TYPE OF POLICY

o|l ol o]l o]l o| o] »

@

| BOILER & MACHINERY

| OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY (See attachm ent.)

SPECIAL CONDITIONS/OTHER COVERAGES
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CERTIFICATE HOLDER CANCELLATION

Crescent Real Estate SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED
909 Fannin BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL
Houston, TX 78768 ENBEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TOTHE CERTIFICATE

HOLDER NAMED TO THE LEFT BUHAHUYREFO-MAH—SHEHNOHEESHALE

DeBaker and Coolidge, L.L.P.
P. O. Box 1234 HSAGENTFS-ORREPRESENTFAHYES.
Houston, TX 798768-1234

General Eledric Comnercial Credit AUTHORIZED REPRESENTATIVE

2 Rockefeller Center
New York, NY

Bank of America, N.A.
3 Banking Center
Charlotte, N.C.

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment To Contractor’s Certificate Or Proof of Insurance

This Attachment is to Contractor’s Certificate or Proof of Insurance that is:
Dated (MM/DD/YY): 03/06/03.
Issued By: Summit Global Partners

P.O. Box 2291
Houston, Texas 78768 2291

Insured: ABC Construction, Inc. (“Tenant’s Contractor”)

Certificate Holders: DeBaker & Coolidge, L.L.P. (“Tenant” or “Owner”)
Bank of America, N.A. (“Tenant’s Lender”)
Crescent Real Estate (“Building Owner”)
General Electric Commercial Credit (“Building Owner’s Lender”)

Policy Types: Liability Insurance: A. Commercial General Liability
B. Automobile Liability
C. Workers Compensation and Empl oyer's

Liability
Property Insurance: D. Builder’s Ris - Causes of Loss- Special
Form
Asto Policies | ssued By:
Company A: Bituminous Fire& Marine Insurance
Company B: Bituminous Fire& Marine Insurance
Company C: Bituminous Fire& Marine Insurance
Company D: American Manufacturers Insurance Company
Policy Nos.:
Company A: CLP3122976 (Commercial General Liability)
Company B: CAP3122977 (Automobile Liability)
Company C: WC3122979 (Worker’s Com pensation/Employer’'s

Liability for Texas)

Company D: 3AE63673805 (Builder’sAll Risk - Causes of Loss - Special Form)

1. In Force. Theinsurance policies are currently inforce.

2. Notification. None of the describedinsurance policies shall be cancel ed before the expirationdate set forth in thiscertificate,
nor a determination be made not to renew any of the described insurance policies, nor a material change be made in the coverage
of any of the described policies, by the issuing company unless 30 days' advanced written notice via certified mail of such
cancellation or change shall be given to thecertificate holders identified herein, or to such other persons of which the issuer of this
Certificae is hereafter notified to give notice.

3. Additional Insuredsand L oss Payees. The following persons: (a) Crescent Real Estate, and its successors and assigns as
owner of the Property (the Building Owner), and its directors and employees, (b) DeBaker & Coolidge, L.L.P., and its successors
and assigns as Tenant, and its members and employees, (c) Crescent Management, L.L.P. (the Property Manager), (d) Building
Owner HVAC Contractor, (e) Building Owner Security Service, (f) Parking Garage Operator, (g) Building Owner’s Architect, (h)
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General Electric Commercial Credit (Building Owner’s Lender), (i) Bank of America, N.A. (Tenant’s Lender), and (j) John Doe
DeBaker, M.D., individually (“Additional Insureds’), have been added as additional insured to each of the Liability Insurance
policies listed herein, under Endorsements making the coverage avail able to the Additional Insureds primary over insurance
available to the Additional Insureds or any self-insurance program of the Additional |nsureds and as L oss Payees together with the
Contractor and its subcontractors and sub-subcontractors as to the Builder’ sRisk Policy listed below.

4. Texas Licensees. The issuers of the described insurance policies are licensed to do business in Texas.

5. Waiver of Subrogation. Theissuersof theinsurance policies have waived subrogation against (a) Crescent Real Estate, and
its successors and assigns as owner of the Property, and its directors and employees, (b) DeBaker & Coolidge, L.L.P., and its
successors and assigns, as Tenant, and its members and employees, and (c) John Doe DeBaker, individually (the “ Released
Persons”).

6. Contribution Not Required. The Insurance program of the Additional Insureds shall be excess of thisinsurance and shall
not contribute with it.

7. Severability of Interest. Thisinsurance applies separately to each Insured against whom claim is made or suit is brought
except with respect to the company's limits of liability. The inclusion of any person or organization asan Insured shall not affect
any right which such person or organization would have asa claimart if not so induded.

8. Certificate Holders This certificate isissued to DeBaker & Coolidge, L .L.P., andits successorsand assigns as Tenart of
the Property, Bank of America, N.A. (Tenant’s Lender), Crescent Real Estate, and its successors and assigns as owner of the
Property (Building Owner), and General Electric Commercial Credit (Building Owner’s Lender) (collectively, “Certificate
Holders").

9. Premises. For Policies A - C, the Premises is the Office Building, Parking Garage, tenants’ leased premises, including the
Tenant’s Leased Premises, supporting facilitiesand personal property of L andlord, Tenant and of other tenants of Landlord |ocated
at 909 Fannin, Houston, TX describedin Lease dated asof March 1, 2003 (copy attached)[the “Office Lease”]. For Palicy D, the
Premisesis Suite 123 (including all tenant i mprovements thereto) under Construction Contract dated as of March 2, 2003 (copy
attached), asamended from time to time (the “Premises’).

10. Endorsements. Attached are the following Endorsements to the insurance policies:

Policy (Identify by Co. Ltr.) Endorsement Form Nos.

A. Bituminous Fire & Marine Insurance Company Additional Insured N o. GL-2785-TX
(Commercial General Liability) Waiver of Subrogation No. GL-2785-TX

B. Bituminous Fire & Marine Insurance Company Additional Insured N o. TE9901B
(Automobile Liability) Waiver of Subrogation No. TE 20 46 A

C. Bituminous Fire & Marine Insurance Company Additional Insured No. __ (not applicable)
(Worker’'s Compensation/ Waiver of Subrogation No. WC420304A
Employer’sLiability for
Texas only)

D. American Manufacturers Company Loss Payee No. (ordered)
(Builder’s Risk - Causes of Ordinance/Law Coverage N o.

Loss - Special Form)

Copies of theEndorsements are attached hereo. (Appendices 10 - 12, & 14)
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Dated Issued: March 06, 2003.

I, the undersigned, attest and warrant to the Certificate Holder and the Additional I nsureds the existence of coverage as specified
inthiscertificate and herewith provide acknowledgmentof theinsurer(s) lised in this certificate thatl| am legally authorized by that
insurer or those insurers to so obligate them. Except as gated above nothing herein shall be held to waive, alter or extend any of
the limits, conditions, agreements, or exclusions of the referenced policies.

Authorized Representative
IS/
Typed Signature
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Appendix 9

Office Lease - Certificates of Liability and Property Insurance - Tenant’s Insurance

ACORD.,

CERTIFICATE OF LIABILITY INSURANCE

Date (MM/DD/YY)
03/01/06

PRODUCER

New York Medical
1 Rockefeller Plaza

RtEHFSHPONTHECER T EATEHOEBER. THIS CERTIFICATE DOES NOT AMEND,EXTEND
OR ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW, EXCEPT AS SPECIFIED.

New York, NY
INSURERS AFFORDING COVERAGE NAIC #
INSURER A:  No Pay Fidelity
Beﬂ‘aEker and Ooolldge LLP. INSURER B:  Fast Car Fidelity
P. O. Box 1234 INSURER C:
Houston, TX 78768-1234
INSURER D:
INSURED
INSURER E:
COVERAGES

THE POLICIES OF INSURANCELISTED BELOW HAVE BEEN ISSUED TOTHE INSURED NAMED ABOVE FOR THEPOLICYPERIOD INDICATED He-'FWFH-I-S—'FﬁrH-B'IN-G-

PERTAMNTTHEINSOURANCEAFORDEDB-Y

PEHEES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

FHHE PO EHES BDESCRIBEDHERENTSSUBIEET

FOATETHETERMSTEXCHEOSTONSANDCONDTONSOFSu€CH

INSR ADD'L POLICY POLICY EFFECTIVE POLICY EXPIRATION
LTR INSRD TYPE OF INSURANCE NUMBER DATE (MM/DD/YY) DATE (MM/DD/YY) LIMTS
A GENERAL LIABILTY CLP1234567 02/01/03 01/31/04 EACH OCCURRENCE $1,000,000
X COMMERCIAL GENERAL LIABILITY DAMAGE TO RENTED $ 50,000
PREMISES (Ea occurrence)
O O cLavs Made X occur MED EXP (Any one person) $ 5000
O PERSONAL & ADV INJURY $1,000,000
O GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCT-COMPOP AGG $2,000,000
O pouicy O project O Loc
B AUTOMOBILE LIABLITY CAP 02/01/03 01/31/04 COMBINED SINGLE LIMIT $2,000,000
X ANY AUTO (Ea accident)
[ ALL OWNED AUTOS BODILY INJURY S
[0 SCHEDULED AUTOS (Per person)
B HireD AUTOS BODILY INJURY $
X NON-OWNED AUTCS (Per accident)
o PROPERTY DAMAGE $
O (Per accident)
GARAGE LIABILTY AUTO ONLY-EA ACCIDENT $
O ANY AUTO OTHER THAN EAACC_ | g
[m]
AUTO ONLY: AGG $
A EXCESS LIABILTY 123456 02/01/03 01/31/04 EACH OCCURRENCE $5,000,000
X occur O cLAIMS MADE AGGREGATE $5,000,000
$
[ pebucTIBLE
[0 RETENTION  $ $
$
A WORKERS COMPENSATION AND ABCDE 02/01/03 01/31/04 WC STATU- oTH- | $
EMPLOYERS'’ LIABLITY TORY LIMITS ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $1,000,000
OFFICER/MEMBER EXCLUDED?
) E.L. DISEASE-EA $1,000,000
If yes, describe under EMPLOYEE ! '
SPECIAL PROVISIONS below
E.L. DISEASE-POLICY LIMIT $1,000,000
OTHER
DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS (See Attachme nt.)

CERTIFICATE HOLDER

CANCELLATION
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Crescent Real Estate
909 Fannin
Houston, TX 78768

General Electric Cammercial Credit
2 Rockefeller Plaza
New York, NY

SHOULD ANY OF THE ABOVE DESCRBED POLICIESBE CANCELLED BEFORE THE EXPRATION DATE
THEREOF, THE ISSUING INSURER W ILL ENBEAYSRFO MAIL 30 DAYS WRITTEN NOTICE TO THE CERTFICATE
HOLDER NAMED TO THE LEFT, BF-FAHDRE-FO-BO-SHALHIROSEN B AT HON-ORAA B HATY O AN

KN RO N-THH N SHRER—ATF S A G ENTFS-OR-RERRES EMNEATIES,

AUTHORIZED REPRESENATIVE

ACORD 25 (2001/08)

© ACORD CORPORATION 1988
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‘ Date (MMDD/YY

ACORD CERTIFICATE OF PROPERTY INSURANCE 03/01/06

PRODUCER HHSEERHHEATFEASHSSUEB-AS A MATIER- S HINFORMATHON-ONEY-AND
EONFERS—NO—RIEHTFS— P ON—THE—CERTHHEATE—HOLBER. THIS
CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE

U. S. Casualty. & Propetty AFFORDED BY THE POLICIES BELOW, EXCEPT AS SPECIFED.
1 Rockefeller Plaza
New York, NY COMPANIES AFFORDING COVERAGE
COMPANY
A U.S. Casualty & Property
COMPANY
INSURED B
. COMPANY
DeBaker and Coolidge, L.L.P.
P. O. Box 1234 COMPANY
Houston, TX 78768-1234 D

COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUEDTO THE INSURED NAMED ABOVE FOR THE
POLICYPERIOD INDICATED,NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHERDOCUMENT
WITH RESPECT TO WHICH THIS CERTIFICATE MAY BEISSUED OR MAY PERTAIN. THEINSURANCEAFFORDED BY THE POLICIES DESCRIBED
HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED
BY PAID CLAIMS.

co POLICY POLICY EFFECTIVE POLICY
LTR TYPE OF INSURANCE NUMBER DATE (MM/DD/77) EXPIRATION DATE COVERED PROPERTY LIMITS
A J PROPERTY CP12345 02/01/03 01/31/04 x | suibing $5,000,000
CAUSES OF LOSS X PERSONAL PROFERTY $1,000,000
BASIC X BUSINESS INCOME $1,000,000
| BROAD X EXTRA EXPENSE $ 500,000
X SPECIAL BLANKET BUILDING $
EARTHQUAKE BLANKET PERS FROP $
| FLOOD BLANKET BLDG & PP $
| | $
| | $
INLAND MARINE $
TYPE OF POLICY |
| $
| $
CAUSES OF LOSS | $
NAMED PERIILS | $
OTHER | $
CRIME $
TYPE OF POLICY | $
| s
I BOILER & MACHINERY
| s
_I OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY (See Attachment.)

SPECIAL CONDITIONS/OTHER COVERAGES
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CERTIFICATE HOLDER CANCELLATION

Crescent Real Estate SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED

909 Fannin BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY
WILL ENBEAYORFO MAIL 30 DAYS WRITTEN NOTICE TO THE

Houston, TX 78768 and CERTIFICATE HOLDER NAMED TO THE LEFT, BUFFAHUREFO-MAE

SHEH-NOTHEE-SHALHMPOSE-NO-OBLIGATHON-OR-HABHATY-OFANY
General Electric Commercial Credit i
2 Rockefeller Plaza AUTHORIZED REPRESENTATIVE

New York, NY

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment To Tenant's Certificate Or Proof of Insurance

This Attachment isto T enant’s Certificate or Proof of Insurance that is:

Dated (MM/DD/YY): 03/06/03.

I ssued By: U.S. Casualty & Property
1 Rockefeller Plaza
New York, NY
Insured: DeBaker & Coolidge, L.L.P. (“Tenant” or “Owner ")

Certificate Holders:  Crescent Real Estate (“Building Owner”)
General Electric Commercial Credit (“Building Owner’s Lender”)

Policy Types: Liability Insurance: A. Commercial General Liability
B. Automobile Liability
C. Workers Compensation and Empl oyer's

Liability
Property Insurance: D. Causes of Loss - Special
Form
Asto Policies I ssued By:
Company A: No Pay Fidelity
Company B: Fast Car Fidelity
Company C: No Pay Fidelity
Company D: U.S. Casualty & Property
Policy Nos.:
Company A: CLP12345 (Commercial General Liability)
Company B: CAP12345 (Automobile Liability)
Company C: WC12345 (Worker’s Com pensation/Employer’'s
Liability for Texas)
Company D: CP12345 (Causesof Loss- Special Form)

1. In Force. Theinsurance policies are currently inforce.

2. Notification. None of the described insurance policies shall be canceled beforethe expiration date set forthin this
certificate, nor a determination be made not to renew any of the described insurance policies, nor a material change be
made in the coverageof any of the described policies, by the issuing company unless 30 days advanced written notice
viacertified mail of such cancellation or change shall be given to the certificatehol dersidentified herein, or to such other
persons of whichthe issuer of this Certificateis hereafter notified to give notice.

3. Additional Insureds and L oss Payees. The following persons: (a) Crescent Real Estate, and its successors and

assigns as owner of the Property (the “Building Owner”), and its directors and employees, (b) Crescent M anagement,
L.L.P.(the“Property Manager "), (c) (the“BuildingOwner HVAC Contractor”), (d)
(the “Building Owner Security Service’), (e) _ (“Parking Garage Operator”), (f)
(“Building Owner’sArchitect”), (g) General Electric Credit Corporation(“Building Owner’s
Lender”) (“Additional Insureds’), have been added asadditional insured to each of the Liability Insurance policies
listed herein.

4. Texas Licensees The issuers of the described insurance policies are licensed to do business in Texas.
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5. Waiver of Subrogation. Theissuersof theinaurance policies have waived subrogation against (a) Crescent Real
Estate, and its successorsand assigns as owner of the Property (the “Building Owner”), and its directors and employees,
(b) Crescent M anagement, L.L.P. (the “Property M anager”), (c) _ (the “Building Owner HVAC
Contractor”), (d) (the “Building Owner Security Service”) , (e) (“Parking Garage
Operator”), (f) (“Building Owner’s Architect”), (g) General Electric Credit Corporation
(“Building Owner’s Lender”) (the“ Released Persons”).

6. Severability of Interest. Thisinsurance applies separately to each Insured against whom claim is made or suit
is brought except with respect to the company's limits of liability. The inclusion of any person or organization asan
Insured shall not affect any right which such person or organization would have asa claimarnt if not so induded.

7. Certificate Holders. Thiscertificateisissued to Crescent Real Estate, and itssuccessors and assigns as Building
Owner and General Electric Credit Corporation (the Building Owner’s Lender) (“Certificate Holders’).

8. Premises. For Policies A - D, the Premises is the Office Building, Parking Garage, tenants’ leased premises,
including the Tenant’s Leased Premises, supporting facilities and personal property of Landlord, Tenant and of other
tenants of Landlord located at 909 Fannin, Houston, TX described in Lease dated as of March 1, 2003 (copy
attached)[the“ OfficeLease”]. For Policy D, the Premisesis Suite 123 (including all tenant improvementsthereto) under
Construction Contract dated as of March 2, 2003 (copy attached), as amended from time to time (the “Premises’).

9. Endorsements. Attached are the following Endorsements to the insurance policies:

Policy (Identify by Co. Ltr.) Endorsement Form Nos.

A. No Pay Fidelity Additional Insured N o. GL-2785-TX
(Commercial General Liability) Waiver of Subrogation No. GL-2785-TX

B. Fast Car Fidelity Additional Insured N o. TE9901B
(Automobile Liability) Waiver of Subrogation No. TE 20 46 A

C. No Pay Fidelity Additional Insured No. __ (not applicable)
(Worker’'s Compensation/ Waiver of Subrogation No. WC420304A
Employer’sLiability for
Texas only)

D. U. S. Casualty & Property Loss Payee No. (ordered)
(Causes of Ordinance/Law Coverage N o.

Loss - Special Form)

Copies of theEndor sements are attached hereto. (Appendices10-12, & 14)




Page 82 RISK MANAGEMENT

Dated Issued: March 06, 2003.

I, the undersigned, attest and warrantto the Certificate Holder and the Additional Insureds the existence of coverage
as specifiedin this certificate and herewith provide acknowledgment of the insurer(s) liged in this certificate that | am
legally authorized by that insurer or those insurersto so obligate them. Except as stated above nothing herein shall be
held to waive, alter or extend any of the limits, conditions, agreements, or exclusions of the referenced policies.

Authorized Representative
1S/
Typed Signature
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Office Lease - Certificates of Liability and Property Insurance - Landlord’s Insurance

ACORD., CERTIFICATE OF LIABILITY INSURANCE

Date (MM/DD/YY)
03/01/03

PRODUCER

Crescent Captive
908 Fannin
Houston, TX 78768

FHS—EERFHHEATFEASSSHEDASAMATFFER-OF HNFORMATHON-ONY—AND-CONFERS NS
RIEHTS-OPON-TFHECERFHASATEHEOHDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND
ORALTER THE COVERAGE AFFORDEDBY THE POLICIES BELOW EXCEPT AS SPECIFIED.

INSURERS AFFORDING COVERAGE NAIC #

INSURER A:  U. S. Casualty

INSURED

Crescent Real Estate
909 Fannin
Houston, TX 78768

INSURER B:  U. S. Auto

INSURER C:  U. S. Workers Casualty

INSURER D:

INSURER E:

COVERAGES

THEPOLICIES OF INSURANCELISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THEPOLICY PERIOD INDICATED . NSFWHTFHSTANDING

AN RECOTREMENTTERMOR-CONDHTON-OTANY

POHHEES. AGGREGATE LIMITS

SHOWN MAY HAVE BEEN REDUCE

ONTRACTFOROTHERD vENTWHTHRESP ECTTO-WHHEHTHHS CERTHHCATEMAY- BEISSUEDORMAY

D BY PAID CLAIMS.

INSR ADD’L POLICY POLICY EFFECTIVE POLICY EXPIRATION
LTR INSRD TYPE OF INSURANCE NUMBER DATE (MM/DD/YY) DATE (MM/DD/YY) LIMTS
A GENERAL LIABIUTY CLP12345 06/30/02 06/39/03 EACH OCCURRENCE $5,000,000
[0 COMMERCIAL GENERAL LIABILTY
DAMAGE TO RENTED $1,000,000
PREMISES (E
O O cLAvs MADE [0 ocCur (Ea occurrence)
MED EXP (Any one person) $ 5,000
O
PERSONAL & ADV INJURY $5,000,000
o GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCT.COMHOP AGG $10,000,000
O poricy O proJecT O Loc
B AUTOMOBILE LIABLITY CAP12345 06/30/02 06/39/03 COMBINED SINGLE LIMIT $
[ ANY AUTO (Ea accident)
O ALL OWNED AUTOS BODILY INJURY s
[0 SCHEDULED AUTOS (Per person)
LT HIRED AUTOS BODILY INJURY $
[J NON-OWNED AUTCS (Per accident)
O
O PROPERTY DAMAGE $
(Per accident)
GARAGE LIABILITY AUTO ONLY-EA ACCIDENT $
O ANY AUTO OTHER THAN EAACC_ | s
u AUTO ONLY: AGG $
A EXCESS LIABILTY CUP12345 06/30/02 06/39/03 EACH OCCURRENCE $
R OCCUR [ CLAIMS MADE AGGREGATE $50,000,000
$
[ bEDUCTIBLE
[0 RETENTION  $ $
$
Cc WORKERS COMPENSATION AND N wc sTaTu- OTH- $
EMPLOYERS’ LIABLITY TORY LIMITS ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLUDED?
If yes, describe under WC12345 06/30/02 06/39/03 E.L. DISEASE-EA EMPLOYEE $
SPECIAL PROVISIONS below
E.L. DISEASE-POLICY LIMIT $
OTHER
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DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS (See Attachment)

CERTIFICATE HOLDER CANCELLATION

DeBaker and C(j)(j)lidge7 LL.P. SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE
P. O. Box 1234 EXPIRATION DATETHEREOF, THE ISSUING COMPANY WILL ENBEAYSRFO MAIL 30 DAYS
c WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BOFFAHYREFO

Houston, TX 78768-1234 and

Bank of America, N.A.
3 Banking Center
Charlotte, N.C.

AUTHORIZED REPRESENTATIVE

ACORD 25 (2001/08) © ACORD CORPORATION 1988
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Date (MM/DD/YY
ACORD CERTIFICATE OF PROPERTY INSURANCE ‘ 07/01/03
PRODUCER FHS-CERFHHEATESHSSUED-AS-AMATFER OF INFORMATHON-ONLY-AND
ECONFERS NO—RIGHTS—UPON—FHE CERTHFEATE HOLEBER: THIS
Crescent Captive CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE
908 Fannin AFFORDED BY THEPOLICIES BELOW.

Houston, TX 78768

COMPANIES AFFORDING COVERAGE

COMPANY
A Crescent C aptive & Casualty
INSURED
COMPANY
Crescent Real Estate B
909 Fannin COMPANY
Houston, TX 78768 c
COMPANY
D

COVERAGES

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE NSURED NAMED ABOVE FOR
THE POLICY PERIOD INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER
DOCUMENT WITH RESPECTTO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN. THE NSURANCE AFFORDED BY THE
POLICIES DESCRIBED HEREIN IS SUBJECTTO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN
MAY HAVE BEEN REDUCED BY PAID CLAIMS.
co POLICY POLICY EFFECTIVE POLICY
LTR TYPE OF INSURANCE NUMBER DATE (MM/DD/77) EXPIRATION COVERED PROPERTY LIMITS
|| Properry CP12344 06/30/02 06/29/03 BUILDING $
A CAUSES OF LOSS PERSONAL PROPERTY $
BASIC BUSINESS INCOME $
[ | sroan EXTRA EXPENSE $
: SPECIAL BLANKET BUILDING $
EARTHQUAKE BLANKET PERS FROP $
| FLooo x | BLANKET BLDG & PP $150,000,000
$
| | s
INLAND MARINE $
TYPE OF POLICY B
B s
B s
CAUSES OF LOSS B $
NAMED PERILS ] $
OTHER B $
CRIME $
TYPE OF POLICY B $
Bl s
| BOILER & MACHINERY $
B s
| OTHER
LOCATION OF PREMISES/DESCRIPTION OF PROPERTY (See Attachmen t)
SPECIAL CONDITIONS/OTHER COVERAGES




Page 86 RISK MANAGEMENT

CERTIFICATE HOLDER CANCELLATION

DeBalcey & Coolidge, L.L.P. SHOULD ANY OF THE ABOVE DESCRIBED POLICES BE CANCELLED
P.O. Box 1234 BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY
Houston, TX 78768-1234 WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE

CERTIFICATE HOLDER NAMED T O THE LEFT, BUT FAILURE TO MAIL
SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF
Bank of America, N.A. ANY KIND UPON THE COMPANY, ITS AGENTS OR

3 Banking Center REPRESENTATIVES.

Charlotte, N.C.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment To Landlord’s Certificate Or Proof of Insurance

This Attachment isto Landlord’s Certificate or Proof of Insurance that is:
Dated (M M/DD/YY): 03/01/03.
I ssued By: Crescent Captive

908 Fannin
Houston, Texas 78768

Insured: Crescent Real Estae (the “Landlord” or “Building Owner™)

Certificate Holders: DeBaker & Coolidge, L.L.P. (“Owner” or “Tenant”)
Bank of America, N.A. (“Tenant’s Lender”)

Policy Types: Liability Insurance: A. Commercial General Liability
B. Automobile Liability
C. Workers Compensation and Empl oyer's

Liability
Property Insurance: D. Causes of Loss - Special
Form
Asto Policies I ssued By:
Company A: U. S. Casualty
Company B: U. S. Auto
Company C: U. S. Worker Casualty
Company D: Crescent Captive & Casualty
Policy Nos.:
Company A: CLP12345 (Commercial General Liability)
Company B: CAP12345 (Automobile Liability)
Company C: WC12345 (Worker’s Com pensation/Employer’'s
Liability for Texas)
Company D: CP12345 (Causesof Loss- Special Form)

1. In Force. Theinsurance policies are currently inforce.

2. Notification. None of the describedinsurance policies shdl becanceled before the expiration date set forthin this
certificate, nor a determination be made not to renew any of the describedinsurance policies, nor amaterid change be
made in the coverage of any of the described polides, by the issuing company unless 30 days' advanced written notice
viacertified mail of such cancellaionor change shall begivento thecertificate holdersidentified herein, or to such other
persons of whichthe issuer of this Certificateis hereafter notified to give notice.

3. Additional Insureds and Loss Payees. The following persons: (a) DeBaker & Coolidge, L.L.P., and its
successors and assigns as Tenant, and its membersand employees, (b) Bank of America, N.A. (“Tenant’s Lender”),
(c) Joe AIA (“Tenant’s Architect”), and (d) John Doe DeBaker, M.D., individually (collectively, “Additional
Insureds’) have been added as additional insureds to each of the Liability Insurance policies liged herein.

4. Texas Licensees The issuers of the described insurance policies are licensed to do business in Texas.

5. Waiver of Subrogation. Theissuers of the insurance policieshave waived subrogation against (a) DeBaker &
Coolidge, L.L.P., and its successors and assigns as Tenant, and its membersand employees, (b) Bank of America, N.A.
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(“Tenant’sLender”), (c) Joe AIA (“Tenant’sArchitect”), and (d) John Doe D eBaker, M.D., individually (the “ Rel eased
Persons”).

6. Severability of Interest. Thisinsurance applies separately to each Insured against whom claim is made or suit
is brought except with respect to the company's limits of liability. The incluson of any person or organization as an
Insured shall not affect any right which such person or organization would have asa claimart if not so induded.

7. Certificate Holders. Thiscertificateisissued to DeBaker & Coolidge, L.L.P., and its successors and assgns as
Tenant of the Property and to Bank of America, N.A., Tenant’s Lender(“ Certificate Holders").

8. Premises. For Policies A - D, the Premises is the Office Building, Parking Garage, tenants’' leased premises,
including the Tenant’ sL eased Premises, supporting facilities and personal property of Landlord, Tenant and of other
tenants of Landlord located at 909 Fannin, Houston, TX described in Lease dated as of March 1, 2003 (copy
attached)[the “Office Lease”] (the “Premises’).

9. Endorsements. Attached are the following Endorsements to the insurance policies:

Policy (Identify by Co. Ltr.) Endorsement Form Nos.

A. U. S. Casualty Additional Insured No. GL-12345 -TX
(Commercial General Liability) Waiver of Subrogation No. GL-12345 TX

B. U. S. Auto Additional Insured N o. TE9901B
(Automobile Liability) Waiver of Subrogation No. TE 20 46 A

C. U. S. Worker Casualty Additional Insured No. (not applicable)
(Worker’'s Compensation/ Waiver of Subrogation No. WC420304A
Employer’sLiability for
Texas only)

D. Crescent Captive & Casualty Loss Payee N o. (ordered)
(Causes of Ordinance/Law Coverage N o.

Loss - Special Form)

Copies of theEndorsements are attached hereo. (Appendices 10 - 12, & 14)
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Dated Issued: March 01, 2003.

I, the undersigned, attest and warrantto the Certificate Holder and the Additional Insureds the existence of coverage
as specifiedin this certificate and herewith provide acknowledgment of the insurer(s) liged in this certificate that | am
legally authorized by that insurer or those insurersto so obligate them. Except as stated above nothing herein shall be
held to waive, alter or extend any of the limits, conditions, agreements, or exclusions of the referenced policies.

Authorized Representative
1S/
Typed Signature
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Appendix 10
TE 99 01B (BAP Texas) Additional Insured

This endorsement modifies insurance provided under the following:

BUSINESSAUTO COVERAGE FORM
GARAGE COVERAGE FORM
TRUCKERS COVERAGE FORM

This endorsement changes the policy effective onthe ince ption date of the policy unless another date i s indicated below:

Endorsement Effective: Policy Number:

March 6, 2003 CAP 3122 977

Name Insured: Summi it Global Partners
ABC Construction, Inc. Countersigned by

(Authorized Representative)
The provisions and exclusions that apply to LIABILITY COVERAGE also apply to this endorsement.

Any person or organization for whom the insured has agreed by written contract to designate as an
additional insured subject to all the provisions and limitations of this policy.

[Enter Name and Address of Additional Insured.]

[(a) Crescent Real Estate, and its successors and assigns as owner of the
Property (the “Building Owner”), and its directors and employees, (b)
Crescent Management, L.L.P. (the “Property Manager”), (c)

(the“Building OwnerHVAC Contractor”), (d) (the “Building
Owner Security Service”),(e) ____ (“ParkingGarage Operator”),
(f) (“Building Owner’s Architect”), (g) G eneral Ele ctric

Credit Corporation (“Building Owner’s Lender”), (h) DeBaker & Coolidge,
L.L.P., and its successors and assigns, as Tenant, and its members and
employees, and (i) John Doe DeBaker, M.D ., individ ually]

is aninsured, but only with respectto legalresponsibility for acts or omissions of a person for whom Liability
Coverage is afforded under this policy.

The additional insured is not required to pay for any premiums stated in the policy or earned from the policy.
Any retumn premium and any dividend, if applicable, declared by us shall be paid to you.

You are authorized to act for the additional insured in all matters pertaining to this insurance.

W e willmail the additionalinsured notice of any cancellation of this policy. If the cancellationis by us, we will
give ten days notice to the additional insured.

The additional insured will retain any right of recovery as a claimant under this policy.

FORM TE 99 01B - ADDITIONAL INSURED
Texas Standard Automobile Endorsement Prescribed March 18, 1992
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[60-61, 75b]

Commentary:

Hypothetical: Thisendorsement is being required of the Contractor. It isnot ascommon for this
endorsement to be required of the Landlord-Related Persons or the other Tenant-Related Persons.
Whether it is required of these other persons will depend on the circumstances.

Insurance: BAP policies! %% ™1 contain blanket additional insured provisions. This form is
approved for usein Texas. Thisform can be used to either confirm the existence of ageneral “any
person” additional insured provisioninthe BAP or to specifically designate personsto be additional
insureds. Thisendorsement dso containsarequirement that theinsurer notify the additional insured
in advance of insurance cancellation.
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Appendix 11

TE 20 46A (BAP Texas)
Changes In Transfer Of Rights
Of Recovery Against Others To Us
(Waiver Of Subrogation)

This endorsement modifies insurance provided under the following:

BUSINESSAUTO COVERAGE FORM
GARAGE COVERAGE FORM
TRUCKERS COVERAGE FORM

This endorsement changes the policy effective on the inception date of the policy unless anotherdate is indicated below:

Endorsement Effective:

March 6, 2003

Policy Number:

CAP 3 122 977

Name Insured:

ABC Construction, Inc.

Summit Global Partners

Countersigned by

(Authorized Representative)

The CONDITION entitled “TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US” does not apply to

[e.g., organizations for whom the named insured is operating under a written contract when such

contrect requires awaive of subrogation].

Additional Premium $

endor sement or the policy.

Premium (included) (1% Blanket)

will be retained by us regardless of any early temination of this

FORM TE 20 46A - CHANGESIN TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERSTO US
(WAIVER OF SUBROGATION)
Texas Standard Automobile Endor sement

Prescribed March 18, 1992

(Emphasis Added)
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Commentary: 8067501

Hypothetical: Thisendorsement is being required of the Contractor. It isnot as common for this
endorsement to be required of the Landlord-Rdated Persons or the other Tenant-Related Persons.
Whether it is required of these other persons will depend on the circumstances.

Insurance: This form is approved for use in Texas. This form is an endorsement to the BAP
waiving the insurer’ s subrogation rights. This form does not require the designation of the parties
asto whom the insure’ srights arewaived. Note that this form requires that the contract between
the contractor and the tenant contain awaiver of subrogation provision.
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Appendix 12

WC 42 03 04 A Workers Compensation And

Employers Liability Insurance Policy
(Ed. 1-00)

TEXASWAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT
Thisendorsement applies only to theinsurance provided by thepolicy because Texasis shownin ltem 3.A. of the Information Page.
We have the right to recover our payments from anyone liable for an injury covered by this policy. Wewill not enforce our right
against the person or organizaion named in the Schedule, but thiswaiver applies only with respect to bodily injury arising out of the
operations described in the Schedule where you are required by a written contract to obtain this waiver from us.

This endorsement shall not operate directly or indirectly to benefit anyone not named in the Schedule.
The premium for this endorsement is shown in the Schedule.

Schedule
1.( ) Specific Waiver

Name of person or organization

( X)) Blanket Waiver

Any person or organization forwhom the Named Insured has agreed by written contract to furnish thiswaiver.

2. Operations. All Texas operations.

3. Premium: Incl.

The premium dharge for this endorsement shall be __ percent of the premium developed on payroll in connection with work
performed for the above person(s) or organization(s) arising out of the operations described.
4. Advance Premium Incl.
This endorsement changes the policy to which it is attached and is effective on the date issued unless otherwise stated.
(Theinformation below isrequired only when this endor sement isissued subsequent topreparation of the policy.)

Endorsement Effective ___3/6/03  Policy No. _WC3122979  Endorsement No.

Insured ABC Construction, Inc. Premium -0-

Insurance Company Countersgned by _ /S

WC 420304 A (Emphasis Added)
(Ed. 1-00)
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Commentary: [464875]

Hypothetical: This endorsement has been completed as to the Contractor. The Landlord and the
other Landlord-Related Persons will require a similar endorsement to be issued by the Tenant’s
workers' comp. carrier in their favor. Similarly, the Tenant will wish a similar endorsement to be
issued by the Landlord’s workers' comp. carrier. The insurance provisons contained in the
Construction Contractsand Office L eases (A ppendices2-3 and 5-9) requirethe Indemnifying Person
to cause itsinsurance carrier toissue this endorsement.

Insurance. Thisform isapproved for usein Texas Itisan endorsement whereby the workers
compensation carrier waives its rights of subrogation. It requires that the contract between the
contractor (employer) and the owner contain a provision requiring the waiver to be obtained.
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Appendix 13

CGL Endorsement - CG 20 10 10 01

Additional Insured — Owners, Lessees or
Contractors — Scheduled Person or Organization

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization: [(a) CrescentReal Estate, and its successors and assigns as
owner of the Property (the “Building Owner”), and its directors and employees, (b) Crescent

Management, L.L.P. (the “Property Manager”),(c) ___
Contractor”), (d)
(“Parking Garage Operator”), (f)

___(the “Building Owner HVAC
(the “Building Owner Security Service”), (e)
(“Building Owner’s Architect”), (g) General
Electric Credit Corporation (“Building Owner’'s Lender”), (h) DeBaker & Coolidge, L.L.P., and its
successors and assigns, as Tenant, and its members and employees, (i) Bank of America, N.A.
(“Tenant’'s Lender”); and (j) John Doe DeBaker, M.D ., individ ually]

(If no entry appears above, information required to complete this endorsement wil be shown in the
Declarations as applicable to this endorsement.)

CG 20101001

Section Il - Who Is An Insured is
amended to include as an insured the
person or organization shown in the
Schedule, but only with respect to liability
arising out of your ongoing operations
performed for thatinsured.

W ith respect to the insurance afforded to
these additional insureds, the following
exclusion is added:

2. Exclusions
This insurance does not apply to

“bodily injury” or “property
damage” occurring after:

(1)

(2)

[Copyright, ISO Properties, Inc., 2000] [Emphasis added]

All work, including materials, parts or
equipment furnished in connection with
such work, on the project (other than
service, maintenance or repairs) to be
performed by or on beh alf of the additional
insured(s) at the site of the covered
operations has been completed; or

That portion of “your work” out of which
the injury or damage arises has been put
to its intended use by any person or
organization otherthan another contractor
or subcontractor engaged in performing
operations for a principal as a part of the
same project.

Page 1 of 1
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Commentary: [4% 752l

Hypothetical: Thisendorsement has been completed as to the Contractor. The Landlord andthe
other Landlord-Rdated Persons will require a similar endorsement to be issued by the Tenant’s
insurance. carrier in their favor. Similarly, the Tenant will wish asimilar endorsement to be issued
by the Landlord’s insurance. carrier. The insurance provisions contained in the Construction
Contractsand Office L eases (Appendices 2-3 and 5-9) require the Indemnifying Person to causeits
insurance carrier to issue the endorsement at Appendix 14, or equivalent. Asdiscussed below, this
endorsement provides |less coverage than the endorsement at Appendix 14.

Insurance. Thisendorsement provides additional coverage to the additional insured for an owner
on the contractor’s CGL policy (or for a contractor on a subcontractor’s CGL policy) for “ligbility
arising out of the contractor's ongoing operations for that insured” (the owner (or for the
subcontractor’s ongoing operations for the contractor, as the case may be). Liabilitiesoccurring
after completion of work are not covered. Perhaps because CG 20 10 does not reference coverage
for the “acts or omissions of the additional insured itself (“general supervision of the named
insured’ s operations), endorsement CG 20 10 occasionally has been viewed as providi ng coverage
only for the additional inured s vicarious liability in connection with the acts or omissions of the
named insured. Such aninterpretation restrictsthe meaning onthe phrase*arising out of” to* caused
by.” Seethe discussion of the scope of coverage an additional insured’ s negligence* arising out of
the contractor’ songoing eperations” versus coverage of an additional insured’ snegligence*” arising
out of the contractor’s work” at [**! . Texas courts have been inclined to interpret insurance
language broadly against the insurer. The “arising out of” coverage language has been interpreted
toincludeliabilitiesdueto thesole or concurrent negligenceof the additional insured. Thisposition
recognizesthat acontractor’ soperations can create circumstancesout of which alossoccurswithout
contributing causally tothat loss. Thisisthe“but for” argument (“but for” there being construction
activities, the liability negligently caused by the additional insured’s acts or omissions [e.g., the
negligent act of the landlord’'s security contractor in directing traffic around the contractor’s
equipment] would not have occurred. Whilethe phrases*your work” and*your ongoingoperations”
have important meanings in the context of determining coverage of liabilitiesarising out of injuries
occurring after “compl eted operations,” there isno significant difference between them as respects
determining the scope of coverage under CG 20 10 prior to completion of operations (whether the
injury “arises out of the operations” or “arises out of the work” of the contractor).

Coveragefor Liabilitiesarising after completion of the contractor’ soperationsbut attributableto the
contractor’ sacts or omissions prior to compl etion may be added by requiringboth thisendorsement
and the endorsement in Appendix 22



Page 98 RISK MANAGEMENT

Appendix 14

CGL Endorsement - CG 20 26 11 85

Additional Insured—Designated Person or Organization
This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Name of Person or Organization: [(a) CrescentReal Estate, andits successors and assigns as owner of
the Property (the “Building Owner”), and its directors and employees, (b) Crescent Management, L.L.P. (the
“Property Manager”), (¢)___ (the"Building Owner HVAC Contractor”), (d) (the
“Building Owner Security Service”), (¢) __ (*Parking Garage Operator”), (f)
(“Building Owner’s Architect”), (g) General Electric Credit Corporation (“Building
Owner’'s Lender”), (h) DeBaker & Coolidge, L.L.P., and its successors and assigns, as Tenant, and its
members and employees,(i) Bank of America, N.A. (“T enant’s Lender”), and (j) John Doe DeBaker, M.D.,
individually.]

(If no entry appears above, the information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

WHO IS AN INSURED (Section Il) is amended to include as an insured the person or organization shown in
the Schedule but only with respectto liability arising out ofyour operations or premisesowned by or rented
to you.

CG 2026 11 85 [Copyright, Insurance Services Office, Inc., 1984] [Emphasis added] Page 1 of 1
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Commentary: [4959 751

Hypothetical: Thisendorsement hasbeen completed asan endorsement to theinsured Contractor’s
CGL policy naming the Landlord-Related Persons and the Tenant-Related Persons as additional
insureds. The above endorsement covers Insurable Injuriesif they arise out of (a) the Contractor’s
sole negligence, (b) the contributory negligence of the Contractor and any of the Landlord-Relaed
Person and the Tenant-Related Persons, and (¢) the sole negligence of a Landlord-Related Person
or a Tenant-Related Person. Theinsurance provisions contained in the Construction Contracts and
Office Leases (Appendices 2-3 and 5-9) require the Indemnifying Person to cause its insurance
carrier to issuethis endorsement.
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TheLandlord and the other Landl ord-Related Personswill requireasimilar endorsement to beissued
by the Tenant’s CGL insurance carrier in their favor. Similarly, the Tenant will wish a similar
endorsement to be issued by the Landlord’s CGL insurance carrier.

The CG 20 26 11 85 endorsement form needs to be modified (“manuscripted”) for use as an
endorsement to either the Landlord’s or Tenant’s CGL Policy in designating the other party as an
additional insured in cases where the risk allocation is other than to shift all risk of Injury Liability
to the named insured regardless of fault. In order to alocate the Liabilities on a contractual
comparative basis and have the insurance follow the contractua comparative indemnity risk
allocation in accordancewith Appendix 7 Office L ease, the following modifications must be made
to the face of this endorsement.

Revision to the Additional Insured Endor sement to the Landlord’s CGL policy to designate
Tenant-Related Personsas Additional Insureds, exceptto the extenttheLiability iscaused in
whole or in part by a Tenant-Related Person, unless the Liability arises out of Injuries
occurringinthe Common Areas, Support Facilitiesor Parking Garageand arein wholeor in
part thefault of an invitee or contractor of Tenant

Name of Person or Organization: DeBaker & Coolidge, L.L.P., and its successors and assigns, as
Tenant, and its members and em ployees, and John Doe DeBaker, M.D., individually.

Add the following immediately after the WHO IS AN INSURED sentence:

“Coverage under this endorsement does not apply to sums an insured shown above is
legally obligated to pay to the extent of that insured’s percentage share of all insureds’
fault, unless the injury giving rise to the liability occurs in the Common Areas, Support
Facilities or Parking Garage ofthe Property (as described in the Office Lease)and arises
in whole or in part out of the acts or omissions of an invitee or contractor of an insured
shown above, inwhich case, coverage appliesregardless ofthat insured’s fault, in whole
or in part.

For purposes of apply coverage under this endorsement, “fault” is defined to mean:

A finding establishing the respective parties’ percentage of liability, based upon a decree
or order issued by a court of competent jurisdiction, or an arbitration or mediation
proceeding conducted by anassociation approved bythe state bar in the state hosting the
proceeding, or an agreement, stipulation, stipulated judgment or other form of written
agreement between the parties and litigants, that 1% or more of thelegal obligation to pay
incurred by the insured show n above is attributable to the conduct of that insured or others
acting on its behalf.

This version of the additional insured endorsement provides coverage to the additional insured
Tenant with respect to the named insured’ s owning Premises a portion of which are leased to the
additional insured Tenant, but not for claims to the extent of the additional insured's percentage
share of fault, unless the injury giving rise to the liability ocaurs in the Common Areas, in which
case, asto Insurable I njuriesarising out of the actsor omissionsof aninvitee or contractor of Tenant,
the additional insured Tenant, is covered regardless of itsfaut, in whole or in part. In other words,
coverage under thisendorsement language is limited to daims involving thenamed insured’ s sole
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fault and claims in whichthe named and additional insured Tenant are at fault to some degree, but
only to the extent of the named insured’ s fault unless the Insurable Injury occurs in the Common
Areasand arises out of theactsor omi ssonsof aninvitee or contractor of the Tenant. Thiscoverage
matches that provided to an Indemnified Person in a modified limited hold harmless indemnity
agreement (one where the Indemnified Person isindemnified for Indemnified Liabilities, except to
the extent they arise out of the Indemnified Person’ s negligenceunlessthe Liability arisesout of the
acts or omissions of an invitee or contractor in the Common Areas).

M odified Contractual Compar ative Responsibility

Revision to the Additional Insured Endorsement to the Tenant’s CGL policy to Designate
Landlord-Related PersonsasAdditional I nsureds, except to the extent the Liability iscaused
in whole or in part by a Landlord-Related Person and excluding Liabilities arising out of
Injuries occurring in the Common Areas.

Name of Person or Organization: (a) Crescent Real Estate, and its successors and assigns as owner
of the Property (“Building Owner”), and its officers, directors, partners, and employees, (b) Crescent
Management, L.L.P. (“Property Manager”), (c) __ _ (“Building Owner HVAC Contractor”), (d)
___(“Building Owner Security Service”), (e) (“Parking Garage Operator”, (f) ___
(“Building Owner’s Architect”), and (g) General Electric Credit Corporation (“Building Owner’s Lender”).

Add the following immediately after the WHO IS AN INSURED sentence:

Coverage under this endorsement does not apply to sums an insured shown above is
legally obligated to pay to the extent of that insured’s percentage share of all insureds’
fault, Also, coverage under this endorsement does not apply to sums an insured shown
above is legally obligated to pay if the injury giving rise to the liability occurs in the
Common Areas, Support Facilities or Parking Garage ofthe Property (as described in the
Office Lease).

For purposes of apply coverage under this endorsement, “fault” is defined to mean:

A finding establishing the respective parties’ percentage of liability, based upon a decree
or order issued by a court of competent jurisdiction, or an arbitration or mediation
proceeding conducted by anassociation approved by the state bar in the state hosting the
proceeding, or an agreement, stipulation, stipulated judgment or other form of written
agreement between the parties and litigants, that 1% or more of the legalobligation to pay
incurred by the insured shown above is attributable to the conduct of that insured or others
acting on its behalf.

This version of the additional insured endorsement provides coverage to the additional insured
Landlord-Related Personswith respect to the named insured’ sleasing the L eased Premisesfrom the
additional insured Landlord, but not for claims to the extent of the additiona insured’s percentage
share of fault. In other words, coverage under this endorsament language is limited to claims
involving the named insured’ s ole fault and clamsin which the named and additional insureds are
at fault to some degree, but only to the extent of thenamed insured’ sfault. This coverage matches
that provided to an Indemnified Person in alimited hold harmless indemnity agreement (one where
the Indemnified Personisindemnified for Indemnified Liabilities, except tothe extent they ariseout
of the Indemnified Person’s negligence). Thisinsurance alocaion is further modified to exclude
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coverage of the Landlord-Related Persons for Injuries occurring in the Common Areas (insurance
covering Injuries in the Common Areas are to be covered in whole by the Landlord’ s insurance).

This endorsement as so modified allocates to the Tenant’s CGL insurancethe risk of Ligbilitiesto
the extent the Liabilities are attributable to the Tenant’s fault. This endorsement as so modified
provides the Landlord-Related Persons with insurance backstopping the Tenant’ s indemnity asto
injuries to the Tenant’s employees. Additionally, this endorsement as so modified provides the
Landlord-Related Persons with defense of claims coverage.
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Another approach is to exclude from additional insured coverage, coverage for an
additional insured’s sole fault.

Name of Person or Organization:

Add the following immediately after the WHO IS AN INSURED sentence:

Coverage under this endorsement does not apply to sums an insured shown above islegally obligated to pay
because of thatinsured’ssole fault.

For purposes of apply coverage under this endorsement, “fault” is defined to mean:

A finding egablishing the respective parties percentage of liability, based upon a decreeor order
issued by a court of competent jurisdiction, or an arbitration or mediation proceeding conducted
by an association approved by the state bar in the state hosting the proceeding, or an agreement,
stipulation, stipulated judgment or other form of written agreement between the parties and
litigants, that 90% or more of the legal obligation to pay incurred by the insured shown above is
attributable to the conduct of that insured or others acting on its behalf.

This version of the additional insured endorsement provides coverage to the additional insured
Landlord-Related Persons with respect to the named insured’ s operations for the additional insured
or arising out of the named insured leasing the Leased Premises from the additional insured
Landlord, but not for claims based on the additional insured's sole fault. In other words, coverage
under this endorsement language islimited to claims invadving the named insured’ s sole fault and
claims in which the named and additional insureds are at fault to some degree. This coverage
matches that provided to an Indemnified Person in an intermediate hold harmless indemnity
agreement (one where the Indemnified Person isindemnified for Indemnified Liabilities, except to
the extent they arise out of the Indemnified Person’s sole negigence). While the approach
represented by the manuscripted endorsement language in this endorsement formtailors additional
insured protectiontoindemnity agresment protectionunder anintermediateindemnity excluding the
Indemnified Person’ ssolenegligence, it doesso without making the contract’ sindemnity agreement
any part of theadditional insured coveragelanguage. Tying the scope of additional i nsured coverage
directly to the indemnity agreement can create serious problems for the Indemnified Person. If the
indemnity agreement is ruled unenforceable, coverage under the additional insured endorsement
could be nullified aswell, if the two are deemed to be “inextriceably tied.” Instead of incorporating
the underlying indemnity provision into the additional insured coverage language, the additional
insured endorsement must be drafted to provide protection equivalent to the indemnity agreement
but without tying itsd f to the indemnity agreement’s enforceability.
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I nsurance. Thisendorsement isthe broadest of the SO Additional Insured Endorsements. It covers
the additional insured for liability “arising out of your (the insured’s) operations’ or “premises
owned by or rented to you (the insured).” It does not contain carve outs for the “acts or
omissions’ of the additional insured as does the manuscripted form in Appendix 20. This
endorsement form was promulgated for the purpose of adding asinsuredsto CGL policies entities
for which no other specific additional insured endorsement is published by 1SO. Theform however
isused for many situationswhere aform hasbeenissued, but the additional insured hasrequired this
form due to its broad coverage. The soope of coverage is quire broad-liability arising out of the
named insured’'s operations or premises. |If the insurer is willing, it can provide an acceptable
method of including completed operations coverage for an additional insured who requires such
coverage. Otherwise, completed operations coverage can be added by use of the endorsement form

in Appendix 22.

See discussion of the scope of coverage an additional insured’s negligence “arising out of the
contractor’ songoing operations’ versus coverage of an additional insured’ s negigence* arising out
of the contractar’ swork” at Footnote [%1,
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Appendix 15

CGL Endorsement - CG 20 11 10 96

Additional Insured-
Managers or Lessors of Premises

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

1. Designation of Premises (Part Leased to You):

2. Name of Person or Organization (Additional Insured):

3. Additional Premium:

(If no entry appears above, the information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

WHO IS AN INSURED (Section Il)is amended to include as an insured the person ororganization shown in
the Schedule but only with respect to liability arising out of the ownership, maintenance or use of that part
of the premises leased to you and shown in the Schedule and subject to the following additional exclusions:

This insurance does not apply to:

1. Any “occurrence” which takes place after you cease to be a tenant in that premises.

2. Structural alterations, new construction or demolition operations performed by or on behalf of the person
or organization shown in the Schedule.

CG 20111096 [Copyright, Insurance Services Office, Inc., 1994] [Emphasis added] Page 1 of 1

Commentary:

Hypothetical: Thisendorsement form hasnot been chosen by theparties. Instead, the parties have
chosen to require the Indemnifying Person to use the endorsement form at Appendix 14 for the
reasons stated in the Commentary following Appendix 14.

Insurance. Seediscussion of the scope of coverage an additional insured’ s negligence* arising out
of” at Footnote [%®!. Thisendorsemert is used most commonly when alandlord isto be listed as
an additional insured on the tenant’ s liability insurance policy. Coverage isbroad asit coversthe
additional insured’s Liability arising out of its “ownership, maintenance or use of that part of the
Premises |leased to you (the named i nsured, the tenant).” Thislanguageisbroad. It appliesclearly
to the landlord' s vicarious liability for acts of the tenant (i.e., the “use” of the premises). The
language is dso expansive and general enough to apply directly to the landlord’ s own negigence.
It coversliability arising out fo the “ownership” and“maintenance” of the premises, areasin which
the landlord could be held liable regardless of any involvemert of the tenant.
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Thisendorsement providesablank linefor the description of the” Premises.” Asnoted below, care
must be exercised in completing this blank for the reasons mentioned below.

Thisendorsement containstwo significant carveouts. Thefirstisfor liabilitiesthat “take place after
(the tenant) ceasesto be atenant in that premises.” This carveout excludes coverage for liabilities
that technically occur after cessation of thetenancy but rel @eto actsor omissonsduri ngthetenancy.

The second carveout isfor alterations, new construction or demolition operations “by or on behalf
of the (additiona insured—e.g., the landlord).” This carve out excludes protection for liabilities
associated with construction activities. If the tenant will be engaged in any construction activities
(e.g., tenant improvements), then another endorsement form should be used.

Coverage for Liabilities arising after expiration of the tenancy but attributable to the tenant’ s acts
or omissions prior to completion may be added by requiring both this endorsement and the
endorsement in Appendix 22.

Thisendorsement, however, hasamajor coverage gap. It extends coverageto the additional insured
landlord for Liabilities arising out of ownership, maintenance or use “of that part of the premises
leased” to the [named insured, tenant]. A coverage gap occursif the Liability arises out of an act or
omission occurring outside of the“premises’ as such term is defined in the lease, for example, in
the Common Areas mantained by the Landlord or in the alley behind the projed.
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Appendix 16

CGL Endorsement - CG 20 24 11 85

Additional Insured—Owners or Other
Interests from Whom Land Has Been Leased

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Designation of Premises (Part Leased to You):

Name of Person or Organization:

(If no entry appears above, the information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

WHO IS AN INSURED (Section Il)is amended to include as an insured the person ororganization shown in
the Schedule but only with respect to liability arising out of the ownership, maintenance or use of that part
of the land leased to you and shown in the Schedule and subject to the following additional exclusions:

This insurance does not apply to:
1. Any “occurrence” which takes place after you cease to lease that land;

2. Structural alterations, new construction or demolition operations performed by or on behalf of the person
or organization shown in the Schedule.

CG 202411 85 [Copyright, Insurance Services Office, Inc., 1984] [Emphasis added] Page 1of1l

Commentary:

Hypothetical. Thisform of endorsement was not selected by the parties, asit relatesto “land” as
opposed to “premises.”

I nsurance. Seediscussion of the scope of coverage an additional insured’ s negligence* arising out
of” at Footnote ¥, Coverageisbroad asit coversthe additional insured’s Liability arising out of
its “ownership, maintenance or use of that part of the land leased to you (the named insured, the
tenant).” Thislanguageisbroad. It appliesclearly tothelandlord’ svicariousliability for acts of the
tenant (i.e., the“use” of the premises). Thelanguageisdso expansive and general enoughto apply
directly to the landlord’s own negligence. It coversliability arising out fo the “ownership” and
“maintenance” of the land, areas in which the landlord could be held liable regardless of any
involvement of thetenant.
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Thisendorsement provides ablank line for the description of the“Premises.” (Note that the blank
callsfor adescription of the* Premises,” but the coverage languagerefersto the“land” leased to the
tenant). Asnoted below, care must be exercisad in completing this blank for the reasons mentioned
below.

Thisendorsement cortainstwo significant carveouts. Thefirstisfor liabilitiesthat “take place after
(the tenant) ceases to lease that land.” This carve out excludes coverage for liabilities that
techni caly occur after cessation of the tenancy but relate to acts or omiss ons during the tenancy.

The second carve out is for structural alterations, new construction or demolition operations
“performed by or on behalf of the person shown in the Schedule (the additional insured—.e.., the
landlord).” Thiscarve out excludes protection for liabilities associated with construction activities.
If thetenant will be engaged in any construction activities (e.g., tenant improvements), then another
endorsement form should be used.

Coverage for Liabilities arising after expiration of the tenancy but attributable to the tenant’ s acts
or omissions prior to completion may be added by requiring both this endorsement and the
endorsement in Appendix 22.

Thisendorsement, however, hasamgor coveragegap. It extends coveragetothe additional insured
landlord for Liabilities arising out of ownership, maintenance or use “of that part of the premises
leased” to the [named insured, tenant]. A coverage gap occursif the Liahility arisesout of an act or
omission occurring outdde of the “premises’ as such termis defined in the lease, for example, in
the Common Areas mantained by the Landlord or in the alley behind the projed.




RISK MANAGEMENT Page 109

Appendix 17

CGL “Other Insurance” Clause
(1986 Through 1996 Editions of ISO’s CGL 00 01)

4. Other Insurance.

If other valid and collectible insurance is available to the insured for a loss we cover under Coverages A
or B of this Coverage Part, our obligations are limited as follows:

a.

Primary Insurance

This insurance is primary except when b. below applies. If this insurance is primary, our obligations
are not affected unless any of the other insurance is also primary. Then, we will share with all that
other insurance by the method describedin c. below.

Excess Insurance

This insurance is excess over any of the other insurance, whether primary, excess, contingent or
on any other basis:

(1) Thatis Fire,Extended Coverage, Builders Risk, Installation Risk or similar coverage for “your
work;”
(2) That is Fire insurance for premises rented to you or temporarily occupied by you with

permission of the owner; or

(3) If the loss arises out of the maintenance oruse of aircraft, “autos” or watercraft to the extent
not subject to Exclusion g. of Coverage A (Section I)

When this insurance is excess, we will have no duty under Coverages A or B to defend any claim or
“suit” that any other insurer has a duty to defend. If no other insurer defends, we will undertake to do
so, but we will be entitled to the insured’s rights against all those other insurers.

When this insurance is excess over otherinsurance, we will pay only our share of the amount of the
loss, if any, that exceeds the sum of:

(1) The total amount that all such otherinsurance would pay for the loss in the absence of this
insurance; and

(2) The total of all deductible and seff-insured amounts under all that other insurance.

We will share the remaining loss, if any, with any other insurance that is notdescribed in this Excess
Insurance provision and was not bought specifically to apply in excess of the Limits of Insurance
shown in the Declarations of this Coverage P art.

Method of Sharing

If all the other insurance permits contribution by equal shares, we willfollow this method also. Under
this approach each insurer contrib utes equal amounts until it has paid its applicable limit ofinsurance
or none of the loss remains, whichever comes first.

If any of the other insurance does not permit contribution by equal shares, we willcontribute by limits.
Under this method, each insurer’s share is based onthe ratio of its applicable limitof insurance to the

total applicable limits of insurance of all insurers.

[Copyright, Insurance Services Office, Inc., 1994] [Emphasis added]
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Commentary: [5%8!

As noted in the Commentary following Appendix 18, this Appendix sets out the “ other insurance”
language contained in ISO CGL insurance forms prior to 1997. Due to this provision and similar
provisions contained in most standard form CGL policies, both the Named Insured’ s Policy and the
Additional Insured’ sPolicy will be treated as * primary” and contributing to an insured loss on an
allocated basis. Appendix 19is1S0O’s attempt to alter this result.
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Appendix 18

1998 ISO CGL 00 01 “Other Insurance” Clause

4. Other Insurance
b. Excess Insurance
This insurance is excess over:

* % %

(2) Any other primary insurance available to you covering liability for damages arising out ofthe
premises or operations for which you have been added as an additional insured by
attachment of an endorse ment.

[Copyright, Institute Services, Inc., 1997] [Emphasis added]

Commentary: [5758]

Appendix 18 is ISO’s most recent version of the standard “other insurance” clause in standard
liability insurance policies. Most CGL policies contain an “other insurance” provision like that set
out asAppendix 17. Insurance containing an “ other insurance” provision liketheonein Appendix
17 make the insured’ sinsurance primary and contributing towards payment of |osses also covered
by another insured’ s insurance, except for insurance of the type listed in4b “ Excess Insurance” of
Appendix 17. The 1998 | SO revised “other inaurance’ clauseg, if contained inaninsured’ spolicy,
providesthat theinsured’ sinsuranceisexcessover any insurance coverage afforded the insured by
being designated asan “additi onal insured by attachment of an endorsement.” Thisis| SO’ sattempt
to make an additional insured’s own CGL insurance excess if it is added to another’ s insurance as
an additional insured by an endorsement tothe other person’s (e.g., an owner added to acontractor’s
insurance) as an additional insured by an endorsement. Note, however, tha this provision is not
triggered if the additional insured is automatically an additional insured on another insured’s CGL
policy. Insuch cases, itisstill necessary to endorse the additional insured’ s policyto makeit excess
over the policy which names the additional insured as an additional insured in order to avoid both
policies being primary and co-contributing.

Appendix 19isaform of endorsement to an insured’ s own insurance policy designating itasbeing
excess over insurance available to it as an additional insured. The purpose of this type of
endorsement isto keep an insured’ sinsurance for which it has paid the premium from being called
on to be primary and co-contributing with a policy on which it is an additional insured.
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Appendix 19

CGL Endorsement - Endorsement to Indem nitee’s “Other Insurance” Clause Occurrence Form

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART (OCCURRENCE VERSION)

Paragraph 4.b of the COMMERCIAL GENERAL LIABILITY CONDITIONS (SECTION IV) is amended as
follows:

b. Excess Insurance

This insurance is excess over any of the other insurance, whether primary, excess, contingent oron
any other basis:

(1) That is Fire, Extended Coverage, Builder’s Risk, Installation Risk, or similar coverage for
“your work ;"

(2) That is Fire Insurance for premises rented to you; or

(3) If the loss arises out of the maintenance or use of aircraft, “autos,” or watercraft to the extent

not subjectto Exclusion g. of Coverage A (Section I); or

(4) Thatis valid and collectible insurance available to you as an additional insured under a policy
issued to:
(a) an independent contractor performing work or services for you;
(b) a tenant renting or leasing land or premises from you;
(c) a lessee of equipment owned by you; or
(d) the operatorof an oilor gas lease in which you have a nonoperating working intere st.

When this insurance is excess, we willhave no duty under Coverages A or B to defend any claim or “suit”
that any other insurer has a duty to defend. If no otherinsurer defends, we willundertake to do so, but we
will be entitled to the insured’s rights against all those other insurers.

When this insurance is excess over other insurance, we will pay only our share of the amount of the loss,
if any, that exceeds the sums of:

(1) The totalamount that all such otherinsurance would pay for the loss in the absence of this insurance;
and

(2) The total of all deductible and self-insured amounts under all that other insurance.

We will share the remaining loss, if any, with any other insurance that is not described in this Excess
Insurance provision and was not bought specifically to apply in excess of the Limits of Insurance shown in
the Declarations of this Coverage P art.

[Copyright 2001 International Risk Managem ent Institute, Inc.] [Emphasis added]

Commentary:

Appendix 19 is a form of endorsement to an insured’s own insurance policy (occurrence form)
designating it as being excess over insurance avalable to it as an additional insured. The purpose
of thistype of endorsement istokeep aninsured’ sinsurancefor which it has paid the premium from
being called on to be primary and contri buting.
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Appendix 20

CGL Endorsement - Blanket Endor sement

BITUMINOUSFIRE & MARINE INSURANCE

CONTRACTORSEXTENDED LIABILITY COVERAGE - GL-2785-TX (07/00)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

It is agreed that the provisions listed below apply only upon the entry of an ® in the box next to the caption of such

provision.

moow»

® Partnership and Joint Venture Extension

X Blanket Additional Insureds - Construction Contracts
X Blanket Waiver of Subrogation

X Unintentional Failure to Disclose Hazards

X Broadened Mobile Equipment

® Personal Injury - Contractual Coverage

X Nonemployment Discrimination

X Liquor Liability

X Broadened Conditions

X Blanket Additional Insureds - Equipment Leases

“—IEm

A. PARTNERSHIP AND JOINT VENTURE EXTENSION

The following provisionis added to Section Il - WHO IS AN INSURED.

The last full paragraph which reads as follows:

“No person or organization is an insured with respect to the conduct of any current or past partnership,
joint venture or limited liability company that is not shown as a Named Insured in the Declarations.”

is deleted and replaced by the folowing:

5.

With respect to the conduct of any past or present joint venture or parthership now shown as a Named
Insured in the Declarations and of which you are or were a partner or member, you, and others
identified in paragraphs 1 through 3 above, subjectto the conditions and limitations contained therein,
are insureds, but only with respect to liability arising out of “your work” on behalf of any partnership
or joint venture no shown as a Named Insured in the Declarations, provided no other similar liability
insurance is available to you for “your work” in connection with your interest in such partnership or joint
venture.

A partnership or joint venture, now shown as aNamed Insured in the Declarations, of which you have
33% or more ownership interest at the time of “bodily injury” or “property damage” caused by an
“occurrence” or “personal and advertising injury” caused by an offense, is an insured, provided that
no other similar liability insurance is available to that partnership or joint venture.

B. BLANKET ADDITIONAL INSUREDS -CONSTRUCTION CONTRACTS

Section Il - WHO IS AN INSURED is amended by adding the following:

7.

Any person or organization for whom you are performing operations if you and such person or
organization have agreed in a written contract or written agreement executed prior to any loss that
such person or organization will be added as an additional insured on your policy up to the limits of
liability required by such contract or agreement with respect to liability resulting from:

a. “your work” for the additional insured(s), or

b. actions or omissions of the additional insured(s)in connection with theirgeneral supervision
of “your work.”

With respect to the insurance afforded these additional insureds, the following additional provisions apply:

None of the exclusions under Coverage A except exclusions (a), (d), (e), (f), (h2), (i), (m) and (o),
apply to this insurance.
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b. Additional Exclusions. This insurance does not apply to:

(1) “Bodily injury” or “property damage” for which the additional insured(s) are obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This exclusion
does not apply to liability for damages that the additional insured(s) would have in the
absence of the contract or agreement

(2) “Bodily injury” or “property damage” occurring after:

(a) All work on the project(s) (other than service, maintenance, or repairs) to be
performed by or on behalf of the additional insured(s) has been completed; or

(b) That portion of “your work” out of which the injury or damage arises has been put
to its intended use by any person or organization other than another contractor or
subcontractor engaged in performing operations for a principal as a part of the
same project.

(3) “Bodily injury” or “property damage” arising out of any act or omission of the additional
insured(s) or any of their employees, other than the general supervision of work performed
for the additional insured(s) by you.

(4) “Property damage” to:
(a) Property owned, used or occupied by or rented to the additional insured(s):
(b) Property in the care, custody, or control of the additional insured(s) or over which

the additional insured(s) are for any purpose exercising physical control; or

(c) “Your work” for the additional insured(s).

(5) “Bodily injury”, “property damage” or “personal and adwvertising injury”:

(a) Arising out of the rendering or failure to render any professional services by you or
by any additional insured, but only with respect to either or both of the following
operations:

(i) Providing engineering, architectural or surveying services to othersin your
or the additional insureds capacity as an engineer, architect or surveyor,
and

(i) Providing, or hiring independent professionals to provide, engineering,

architectural or surveying services in connection with work you or an
additional insured performs.

(b) Subject to paragraph (c) below, professional services include:

(i) The preparing, approving or failing to prepare or approve maps, shop
drawings, opinions, reports, surveys, field orders, change orders, or
drawings and specifications; and

(i) Supervisory or inspection activities performed as part of any related
architectural or engineering activities.

(c) Professional services do not include serviceswithin construction means, methods,
techniques, sequences and procedures employed by you in connection with your
operations as a construction contractor.

Any coverage provided herein will be excess over any other valid and collectable insurance available to the additional
insured(s) whether primary, excess, contingent or on any other basis unless you have agreed in a written contract or
written agreement that this insurance will be primary. Thisinsurance will be noncontributory only if so stated in a written
contract or written agreemert.

The limits of liability afforded any additional insured(s) will be limited to those amounts stated in the written contract or
agreement and further subject to the limits stated in SECTION Il - LIMITS OF INSURANCE.
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C. BLANKET WAIVER OF SUBROGATION
SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS, Item 8, is replaced with:
8. Transfer of Rights of Recovery Against Others to Us and Blanket Waiver of Subrogation.
a. If the insured has rights to recover all or part of any payment we have made under this
Coverage Form, those rights are transferred to us. The insured must do nothing after loss
to impair those rights. At our request, the insured will bring “suit” or transfer those rights to
us and help us enforce them.
b. If required by a written contract executed prior to l0Ss, we waive any right of recovery we may

have against any person or organization because of payments we make for injury or
damage arising out of your operations on “your work” for that person or organization.

D. UNINTENTIONAL FAILURE TO DISCLOSE HAZARDS

Although we relied on your representations as to existing and past hazards, if unintentonally you should fail to
disclose all such hazards at the inception date of your policy, we will not deny coverage under this Coverage Form
because of such failure.

E. BROADENED MOBILE EQUIPMENT

SECTION V- DEFINITIONS. Item 12. “mobile equipment,” Partb. is deleted and replaced as follows:

b. Vehicles maintained for use solely on or next to premises, sites or locations you own, rent or occu py.

F. PERSONAL INJURY - CONTRACTUAL COVERAGE

SECTION I, Coverage B. Item 2. Exclusion a(5) is deleted.

G. NON-EMPLOYMENT DISCRIMINATION

Unless “personal and advertising injury” is excluded from this policy:

a. SECTION V - DEFINITIONS. Item 14. is amended to include:

“Personal and advertising injury” also means embarrassment or humiliation, mental or emotional

distress,

physical illness, physical impairment, loss of earning capacity or monetary loss, which is

caused by “discrimination.”

b. SECTION V - DEFINITIONS, is amended to include:

22.

“Discrimination” means the unlawful treatment of individuals based on race, color, ethnic
origin, age, gender or religion.

c. SECTION | - COVERAGES. Coverage B. 2. Exclusion. Item a. is amended to newly include:

(11)

(12)

(13)

(14)

H. LIQUOR LIABILITY

Arising out of “discrimination” directly or indirectly related to the past employment,
employment or prospective employment of any person or class of persons by any insured,;

Arising out of “discrimination” by orat your, your agents or your “employees” direction or with
your, your agents or your “employees” knowledge or consent;

Arising out of “discrimination” directly or indirectly related to the sale, rental, lease or sub-
lease or prospective sale, rental, lease or sub-lease of any dwelling, permanent lodging or
premises by or at the direction of any insured; or

Fines, penalties, specific performance or injunctions levied or imposed by a governmental
entity, or governmental code, law, or statute because of ‘discrimination.”

SECTION | - COVERAGES. CoverageA, 2. Exclusions. Part c. is deleted.
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I. BROADENED CONDITIONS

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS Paragraphs a. and b. of Part 2., are deleted and
replaced with the following:

2,

Duties in the event of an occurrence, claim or suit:

You must see to it that we are notified of an “occurrence” or an offense which may result in
a “claim” as soon as practicable afterthe “occurrence” has been reported to you, one ofyour
officers or an “employee” designated to give notice to us. Natice should include:

(1) How, when and where the “occurrence” or offense took place;

(2) The names and addresses of any injured persons or witnesses; and

(3) The nature and location of any injury or damage arising out of the “occurrence” or
offense.

If a claim is made or “suit” is brought against any insured, you must:

1) Record the specifics of the claim or “suit” and the date received as soon as you,
one of your officers, or an “employee” designated to record such information is
notified of it; and

(2) Notify us in writing as soon as practicable after you, one of your officers, your legal
department or an “employee” you designate to give us such notice learns of the
claims or “suit.”

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS: The following is added to Part 2.

e.

If you report an “occurrence”to your workers compensationinsurer which developsinto a liability claim
for which coverage is provided by the Coverage Form, failure to report such“occurrence” to us at the
time of “occurrence” shall not be deemed in violation of paragraphs a., b., and c. above. However,
you shall give written notice of this “occurrence” to usas soon as you are made aware of the fact that
this “occurrence” may be a liability claim rather than a workers compensation claim.

. BLANKET ADDITIONAL INSUREDS - EQUIPMENT LEASES

SECTION Il - WHO IS AN INSURED is amended to include any person or organization with whom you agree in a
written equipment lease or rental agreement to name as an additional insured with respect to liability arising out of
the maintenance, operation, or use by you of the equipment leased to you by such person or organization, subject
to the following additional exclusions.

The insurance provided to the additional insured does not apply to:

a.

b.

C.

“Bodily injury” or “property damage” occurring after you cease leasing the equipment.

“Bodily injury” or “property damage” arising out of the sole negligence of the additional insured.

“Property damage” to:

(1
(2)

Property owned, used or occupied by or rented to the additional insured; or

Property in the care, custody or contradl of the additional insured or over which the additional
insured is for any purpose exercising physical control. (Emphasis added)
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Commentary:

Hypothetical: The Contractor’ sinsurance containsthis*blanket” insurance provision. Contractor
and Contractor’s insurance agent advise the Landlord and Tenant that since the Contractor has
“blanket” insurance for all of its construction activities and no other Landlord or Tenant has had a
problemwith it, neither should they.

Insurance. The blanket additional insured provision contained in this Endorsement as B,
Section |1 7 designates as the additional insured “any person for whom you are performing
operations.” The building owner (landlord) and the employees, officers, directors, successors and
assignsof the building owner and the tenant would not be covered. The same omissioniscontained
in the blanket waiver of subrogation provision at C, Section 1V 8b.

Additional endorsements are required to extend these provisions to these additional designees.
See Appendix 13 and Appendix 14. Provision B, Section Il 7b(3) of the blanket additional insured
carves out of the additional insured coverage liabilities “arising out of any act or omission of the
additional insured ... other than the general supervision of work performed for the additional insured
... This carve effectively guts protection for the additional insured. In order for the additional
insureds to have this protection endorsements in the form of Appendix 13 or Appendix 14 and
Appendix 22will need to be obtained.

Notethat the blanket additional insured endorsement providesthat theinsurance afforded thereby
to the additional insured will be “excess’ over the additional insured’ s other insurance unless the
contract between the contractor and the additi onal insured requires this coverage to be primary.

The blanket waiver of subrogation provision at C, Section IV 8b providesthat itistriggered only
if the contract between the contractor and the tenant requires the insurer to waive its rights of
subrogation. If the provision in the contract between the contractor and the tenant is not worded as
awaiver of the insurer’s subrogation rights (for example, if it is a release of claims between the
contractor and the tenant), then the insurer’s rights may not be effectively waived and the insurer
may be able to sue the tenant and the tenant related parties for reimbursement of claims paid by the
insurer.
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Appendix 21

CGL Endorsement - CG 20 33 07 98

Additional Insured—Owners, Lessees or
Contractors—Automatic Status When
Required in Construction Agreement with You

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Section Il - Who Is An Insured is amended B. With respect to the insurance afforded these

to include as an insured any person or
organization for whom you are performing
operations when you and such person or
organization have agreed in writing in a
contract or agreement that such person or
organization be added as an additional
insured on your policy. Such person or
organizationis anadditional insured only with
respectto liability arising out of your ongoing
operations performed for that insured. A

additional insureds, the following additional
exclusion applies:

This insurance does not apply to:

"Bodily injury’, ‘“property damage" or
"personaland advertising injury" arising out of
the rendering of, or the failure to render, any
professional architectural, engineering or
surveying services, including:

person's or organization's status as an

insured under this endorsement ends when 1. The preparing, approving, or failing to
your operations for that insured are prepare or approve, maps, shop
completed. drawings, opinions, reports, surveys,
field orders,change orders ordrawings

and specifications; and
2, Supervisory, inspection, architectural or

engineering activities.

CG 20330798 Copyright, Insurance Services Office, Inc. 1997 (Emphasis Added)Page 1 of 1

Commentary:

Thisis a blanket endorsement attached to an insured contractor’s or subcontractor’s CGL policy
prior to aspecific job or request by abeneficiary (the owner, lessee, or contractor, as the case may
be) that an additional insured endorsement be added to the insured’s policy coveing the owner,
lessee or contractor as an additional insured. This endorsement automaticdly makes “owners,
lessees or contractors’ additional insureds on the insured contractor’s or insured subcontractor’s
CGL policy. This endorsement provides coverage to the additional insured owner, lessee or
contractor for liabilities arising out of the contractor’s ongoing operations. Liabilitiesoccurring
after completion of the insured contractor’s or insured subcontractor’ s work are not covered. See
discussion of the scope of coverage of an additional insured’s negligence “arising out of the
contractor’ songoing operations’ versus coverage of an additional insured’ s negigence* arising out
of the contractor'swork” at Footnote [*®!. Thisendorsement provides addi tional insured coverage
only for “any person or organization for whom you are performing operations” and thus does not
cover officers, directors, employees, agents, or contractors of these persons. It doesnot cover other
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persons related to the blanket additional insureds, such as its lenders, managing agents, and other
tenantsin the building.
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Appendix 22

CGL Endorsement - 20 37 10 01

Additional Insured—Owners, Lessees or
Contractors—Completed Operations

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:

[(a) Crescent Real Estate, and its successors and assigns as owner of the Property (the “Building
Owner”), and its directors and employees, (b) Crescent Management, L.L.P. (the “Property Manager”), (c)
___________ (the”Building Owner HVAC Contractor”), (d) (th e”Building Owner Security
Service”),(e) (“P arking Garage Operator”), (f) _ (“B uilding Owner’s
Architect”), (g) General Electric Credit Corporation (“Building Owner’s Lender”), (h) DeBaker & Coolidge,
L.L.P., and its successors and assigns, as Tenant, and its members and employees, and (i) John Doe
DeBaker, M.D ., individ ually]

Location and Description of Completed Operations:

[5 Houston Center, 123 Fannin, Suite 123, Houston, Texas in the Building known as the xyz Center.]

Additional Premium: $

(If no entry appears above, information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

Section Il - Who Is An Insured is amended to include as an insured the person or organization shown in the
Schedule, but onlywith respectto liability arising out of "your work" at the location designated and described
in the schedule of this endorsement performed for thatinsured and included in the "products-completed
operations hazard".

CG 20371001 Copyright, ISO Properties, Inc. 2000 (Emphasis Added) Page 1 of 1
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Commentary:

Thisendorsement makes designated persons(e.g., owners, lesseesor contractors) additional insureds
on the insured contractor’s or insured subcontractor’s CGL policy. This endorsement provides
coverage to the additional insured owner, lessee or contractar for liabilities arising out of the
contractor’ s“work.” The endorsement thus extends coverage to the designated additional insureds
for insured liabilities occurring after completion of the insured contractor's or insured
subcontractor’ swork. Seediscussion of the scopeof coverage of an additional insured’ s negligence
“arising out of the contrador’s ongoing gperations” versus coverage of an additional insured's
negligence “arising out of the contractor’swork” at Footnote %!, This endorsement extends
additional insured coverage to the designated persons listed int the Schedule. If aperson is not
listed, then it isnot covered. Care thereforeshould be exercised in completing the schedule to list
all persons for which this coverageis required (e.g., lenders, managng agents, other contractors
officers, directors, and employees, etc.].
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Appendix 23

CGL Waiver of Subrogation Endorsement - CG 24 04 10 92

Waiver of Transfer of Rights or Recovery Against Others To Us
This endorsement modifies insurance provided under the following:
SCHEDULE

NameofPerson or Organization:

(If no entry appears above, the information required to complete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

The TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US Condition
(SectionlV)-COMMERCIAL GENERALLIABILITY CONDITIONS) is amended by the addition of the following:

We waive any rights of recovery we may have against the person or organization shown in the Schedule
above because of payments we make for injury or damage” arising out of your ongoing operations or
“your work” done under a contractwith that person or organization and included in the “products-completed
operations hazard.”. This waiver applies only to the person or organization shown in the Schedule above.

CG 240410092 [Copyright, Insurance Services Office, Inc., 1992] Page 1 of 1

Commentary:

Despite the fact that Condition 8 of 1SO’s CGL policy impliedly (though not expressly) allowsan
insured to waive recovery against athird party prior toloss, SO neverthel ess has promulgated this
form. This form serves a purpose. It documents that the insurer is aware of the contractual
agreement between itsinsured and the person named in the schedule It also servesasevidencethat
the insured’ s waive of its own recovery rights has not jeopardized its coverage under the policy.
Since the other party will usually havea substantial interest in knowing that the endorsed policy is
valid and in force, the reassurance provided by a formal subrogation waiver can be significant.
However, it is generally thought that a waiver of subrogation in a contract benefitting a party who
will be included as an additional insured under the named insured’'s policy is not required. The
liabilityinsurer isgenerally prohibited from subrogating against the additional insured. A reasonone
might include the waiver of subrogation endorsement and a contractual waiver of recovery in this
situation is that the named inaured (the contractor) might fail to effect the additional insured status
on behalf of the additional insured-owner.
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Appendix 24

Owner’s Protective Liability Policy Endorsement - CG 29 88 10 93

Waiver of Transfer of Rights or Recovery Against Others To Us
This endorsement modifies insurance provided under the following:
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
SCHEDULE

Name of Person or Organization:

(If no entry appears above, the information required to com plete this endorsement will be shown in the
Declarations as applicable to this endorsement.)

The TRANSFEROF RIGHTSOF RECOVERYAGAINST OTHERS TO US Condition (Section V) is amended
by the addition of the following:

We waive any rights of recovery we may have against the person or organization shown in the Schedule

above because of payments we make for “bodily injury’ or “property damage” arising out ofyour ongoing
operations. This waiver applies only to the person or organization shown in the Schedule above.

CG 298810093 [Copyright, Insurance Services Office, Inc., 1993] Page 1 of 1

Commentary:

Thisform of endorsement isissued upon request of the Owner/Landlord-Tenant, if the Owner has
purchased an Owners and Contractors Protective Liability Policy as opposed to being listed as an
additional insured on the Contractor's CGL policy. Seethe AIA provisions (11.3) in Appendix 1
and the Commentary following Appendix 1. See the Commentary following Appendix 23 for a
discussion of waivers of subrogation against insureds and additiond insureds.
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A. Indemnity.

[ 1] Elements of Indemnity Provisions. Anindemnity is comprised of the following five components:

1. The "indemnitors" (the " Indemnifying Persons");
2. The "indemnitees" (the " Indemnified Persons");
3. The liabilities which are indemnified against resulting from the Indemnified Matters

(the " Indemnified Liabilifies" ),
4. The indemnified events, acts or omissions (the " Indemn ified Matters" ); and

5. The excluded matters or excluded liabilities(the " Excluded Matters or Liabilities" ).
[%] “Indemnify.” “Indem nity” isashifting of therisk of a lossfrom aliable person to another. However, many times
scriveners use an indemnity provision when they do not know whether the Indemnified Person is a potentially liable
person. Sometimes, the indemnity provisons areno more than a restaement of existing duties, "1 will indemnify you
for my wrongs;" " Y ou will indemnify me for your wrongs." However, it is not necessary thatthe words"indemnify" or
"indemnity” be used or even that the promise be in writing. 14 TEX. JUR. 3d Contribution and Indemnification § 14
Form (1997); 26 TEX. JUR. 2d Statute of Frauds § 29.

[®] Elements- 1995 Proportionate Responsibility Statute. In 1997 the 74th Texas Legislature enacted significant
"tort reform" amendments to Chapter 33 of the Civil Practice & Remedies Code (referred to herein as the "1995
Proportionate Responsibility Statute" or the" 1995 Statute" ). Holman, Gallagher and Boudreaux, Contribution and
Indemnity and Complex Settlement Agreements, INSURANCE LAW SEMINAR D (UNIV. HOU. 1996). The 1995
Proportionate Responsibility Statuteis applicableto any cause of action based on tort. § 33.002 of the 1995 Statute. The
inclusive nature of the 1995 Statute is indicated by § 33.003--"Determination of Percentage of Responsibility" which
provides that

The trier of fact, as to each cause of action asserted, shall determine the percentage of responsibility,
stated in wholenumbers, for the following persons with regpect to each person's causing or contributing
to cause in any way the harm for which recovery of damages is sought, whether by negligent act or
omission, by any defective or unreasonably dangerous product, by other conduct or activity that violates
an applicable legal standard, or by any combination of these: ..."

The 1995 Statute continues the"tortreform" scheme codified in 1987 (the “1987 Statute”) as § 33.013(a) "Amount of
Liability" the Civil Practice & Remedies Code unchanged. Section 33.013(a) provides that

Except as provided in Subsections (b) and (c), a liable defendant is liable to a claimant only for the
percentage of the damagesfound by thetrier of fact equal to that defendant'spercentage of respon sibility
with respect to the personal injury, property damage, death, or other harm for which the damages are
allowed.

This is the general rule apportioning liability in accordance with each liable defendant's portion of responsibility. The
1995 Statute allows for "joint and several liability" in the following limited cases:

(1) Defendants With Greater than 50% R esponsibility. Section 33.013(b) of the 1995 Statute amended the 1987
Statute to raise the threshold for the imposition of joint and several liability from 10% responsibility to "greater than
50%" responsihility. A liable defendant who the trier of fact determines is greater than 50% responsible for the harm,
isjointly and severally liable for the damageswith other liable defendants. In raising the threshold for imposition of joint
and several liability, the 1995 Statute eliminated the requirement that the responsibility of the defendant in anegligence
action be greater than the percentage of regponsibility attributed to the daimant due to the51% Bar Rule. The 1995
Statute eliminated from the imposition of joint and severd liability the provision inthe 1987 Statute in § 33.013(c)(1)
which imposed joint and several liability in cases where the defendant's percentage of liability was more than 10% and
the plaintiff was "innocent" (no percentage of responsibility assessed to the plaintiff).
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(2) Toxic Torts Greater than 15% of the Responsibility. Section 33.013(c) of the 1995 Statute imposes joint and
several liability on adefendant if the percentage of responsibility attributable to the defendant is " greater than 15%" and
is caused by the depositing, discharge, or release into the environment of any hazardous or harmful substance, or if the
claimant's personal injury, property damage, death or other harm resulted from atoxic tort.

(3) Penal Code. The 1995 Statute also adds§ 33.002(b), providing for jointand severd liability for a defendantwho,
with specific intent to do harm to others, acts in concert with another person to engage in conduct under certain listed
Sections of the Penal Code (e.g., § 32.46 securing execution of a document by deception;§ 19.02 murder).

(4) 51% Bar Rule Applicableto Cases under 1995 Statute. The 1995 Statute provides for a 51% Bar Rule similar
tothe 1987 Statute. Section 33.001 providesthat a"claimantmay not recover damagesif his percentage of responsibility
isgreater than 50 percent." The 1995 Statute, however, eliminatesthedistinction previously applicable to mixed theory
cases which applied a 60% Bar Rule. The 1987 Statute did not bar a claimant's recovery in a mixed theory case where
at | east one defendant was found liable based upon grictliability or breach of a UCC warranty, unless the claimant was
at least 60% responsible.

1. Indemnifying Persons

[ ] Indemnifying Persons - Status Not Implied. In Jones v. San Angelo Nat. Bank, 518 S.W.2d 622 (Tex. Civ.
App.--Beaumont 1974, writ ref'd n.r.e.) the court found that a corporation was not an Indemnifying Person and refused
to require the corporation to make contribution to a sharehol der for one-half the amount paid by such shareholder to the
other shareholder in connection with the paying shareholder's satisfaction of a debt of the corporation pursuant to a
corporate dissolution agreement.

Multiple Indemnifying Per sons: Rights of Contribution. When two persons separately indemnify athird party, then
as between themselves, each isliable for only half. Hobbsv. Teledyne Movable Offshore, Inc., 632 F.2d 1238, 1241
(5th Cir. Unit A 1980)--applying Louisiana law.

Indemnifyingan Indemnifying Person: No Right of Contribution. The courtinCampbell v. SonatOffshore Drilling,
Inc., 27 F.3d 185 (5th Cir. 1994) rejected the argument of Frank's Casing Crews and Rental T ools that it could obtain
contribution from Union Texas Petroleum in a case where both Frank's and Union had indemnity agreements naming
aliablethird party (Sonat Offshore Drilling) as an Indemnified Person. Inan earlier case, Campbell v. Sonat Offshore
Drilling, Inc., 979 F.2d 1115 (5th Cir. 1992) ("Campbell I") the court found that Frank wasobligated to indemnify Sonat
Offshore Drilling for an injury sustained by Frank's employee (Campbell). In this second case ("Campbell 11") Frank
was attempting to share itsliability with Union Texas Petroleum since both Frank and Union Texas Petroleum had
indemnified Sonat for injuries to Frank's employees. The court in Campbell Il found, however, that Frank's indemnity,
which was contained in its contract with Union Texas Petroleum, expressly provided that Frank indemnified both Sonat
and Union Texas Petroleum for injuriesto Frank's employee. Union Texas Petroleum did not have to make contribution
despite its separae indemnity undertaking in the contract between Union Texas Petroleum and Sonat. These cases
involvedinjuriessustained by Campbell, an employeeof Frank's Casing Crewsand Rental Tools, whowasinjured while
transferring onto the jack-up drilling vessel owned by Sonat Offshore Drilling. Union Texas Petroleum had chartered
Sonat's vessel and had agreed to indemnify Sonat for such injuries (the UTP/Sonat Contract). Frank's had agreed to
indemnify Union Texas Petroleum and Sonat against liability for injuriesto Frank's employeesin its contractwith UTP
(the UTP/Frank's Contract). Also see Foreman v. Exxon Corp., 770 F.2d 490, 498 n.13 (5th Cir. 1985) and Corbitt v.
Diamond M. Drilling Co., 654 F.2d 329 (5th Cir. Unit A 1981).

[ ®] Indemnifying Person - Authority to Enter Indemnity Contract. In Rourkev. Garza, 511 S.W.2d 331, 334 (Tex.
Civ. App.--Houston [ 1st Dist.] 1974), aff'd 530 S.W .2d 794 (Tex. 1975), the T exas Supreme Court refused to enforce
an indemnification clausecontained in a delivery receiptfor leased equipment. The receipt was signed by anemployee
of the contractor who did not have actual or apparent authority to bind the contractor and the contractor did not have
actual knowledgeof the termsset forthin the receipt prior to signature.

2. Indemnified Person.

[ ®] Indemnified Persons - Status Not Implied. The importance of specifically designating in the indemnity clause
all of thepersons intended to be Indemnified Persons is emphasized by Melvin Green, Inc. v. Quegor Drilling Corp.,
946 S.W.2d 907 (T ex.App.--A marillo 1997, no writ) where the court found that a consultant was not an Indemnified
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Personwithin thelisting of indemnity clause covering the “ Operator, its officers, directors, employeesand joint owners”.
Other provisions of the IADC Drilling Bid Proposal and Daywork Drilling Contract specifically listed “consultants”.
For example, the provision defining “daywork” stated that “ For purposes hereof the term ‘daywork’ means ... under the
direction, supervision and cortrol of Operator (which term is deemed to include an employee agent, consultant or
subcontractor engaged by Operator to direct drilling operations).”

[ 7] Indemnified Persons- Architects. Contractual indemnity for malpracticeby architectsand engineersis void. Only
insurance companies may indemnify architects and engineers for mal practice pursuant to professional liability policies.
TEX. CIV. PRAC. & REM. CODE ANN. 8§ 130.001-.005 (V ernon Supp. 2003). This statute does not prevent a
negligent contractor from indemnifying anon-negligent architect. Foster, Henry, Henry, & Thorpe, Inc. v. J. T. Const.
Co., Inc., 808 S.W.2d 139 (Tex. App.--El Paso 1991, writ denied). This Section wasamended effective September 1,
2001, to also provide that:

A covenant or promisein, in connection with, or collateral to a construction contract other than a contract
forasinglefamily or multifamily residenceisvoid and unenforceableif the covenant or promise provides
for aregistered architect or licensed engineer whose engineering or architectural design services are the
subject of the constructioncontractto indemnify or hold harmlessan owner or owner’ s agent oremployee
from liability for damage that is caused by or results from the negligence of an owner or an owner’s agent

or employee.
3. Indemnified Liabilities
a. Claims

[ 8] Indemnified Liability - “ Claims.” The Texas Supreme Courtin Fisk Elec. Co. v. Constructors & Asc., Inc., 888
S.W.2d 813 (Tex. 1994) found that the following language did not meet the express negligence test:

Provision:

...[t]othefullest extent permitted by law, [Fisk] shall indemnify, hold harmless and defend [ Constructors]
... fromand against all claims, damages, losses, and expenses, including but notlimited to attorney’s fees
[arising out of or resulting from the performance of Fisk’s work].

Constructors brought a third party cause of action against Fisk seeking indemnification against the claim of Fisk’'s
employee against Constructors. Thecourt held that Fisk had no duty to indemnify Constructors, since theindemnity did
not expressly cover Fisk indemnifying Constructors for Constructors’ negligence. The court thenfound that since Fisk
had no duty to indemnify Constructors, Fisk had no liability for Constructors’ attorneysfeesin defending against Fisk’s
employee’s suit. Id. at 815.

b. Liabilities or Damages.

[°]Indemnified Liability - “Liabilities” or “ D amages.” Indemnitieshave sometimes been dassified asan"indemnity
against “liability.” Russell v. Lemons, 205 S.W.2d 629, 631 (T ex. Civ. App.--Amarillo 1947, writ ref'd n.r.e.). Inthe
case of a promise to indemnify against liability, a cause of action accrues to the indemnified person only when the
liability has become fixed and certain, as by rendition of ajudgment. Possibility that liability triggering indemnity will
beincurredin pending actionisa"future hypothetical event" within meaning of rule that Uniform Declaratory Judgments
Acts gives court no power to pass upon hypothetical or contingent situations. Boorhem-Fields Inc. v. Burlington
Northern Railroad Co., 884 S.W.2d 530 (Tex. App.--Texarkana 1994, no writ); § 37.001 TEX. CIV. PRAC.& REM.
CODE ANN. (Vernon 1997).

[ ] Indemnified Liability - “Punitive Damages.” In drafting the classes of liabilitiescovered by an indemnity care
should be given to the scope of covered items. For example, are “punitive damages’ of the Indemnified Person to be
covered? Are the punitive damages of an employeeor an agent covered, if the employer isnot liable? For a discussion
of “punitive damages” see Alamo Nat’| Bank v. Kraus, 616 S.W.2d 908, 910 (Tex. 1981) and TEX. CIV. PRAC. &
REM. CODE §§ 41.001 et seq. (Vernon 1997).
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C. Attorney’s Fees and Costs.

[ ®] Indemnified Liability - “Attorney’s Fees and Costs” Must First Pass Express Negligence Test to be
Indemnified for Defense C osts. InFisk Electric Co. v.Constructors & Assoc.s, Inc., 888 S.W.2d 813 (Tex. 1994), the
supremecourt found tha the expressnegligence requirement for the enforcement of an indemnity agreement isnot an
affirmative defense to be alleged and proved by the defendant Indemnifying Person, but rather isa rule of contract
construction. The court held that Fisk's obligation to pay attorney's fees arose out of itsduty to indemnify. A bsent aduty
to indemnify, there is no obligation to pay attorney's fees. The supreme court declined to carve out an exception to the
express negligencerulefor contractswhich although they did not expressly indemnify the Indemnified Person for itsown
negligence, clearly, expressly or broadly covered the Indemnified Person's defense costs. Also see Glendale
Construction Services, Inc. v. Accurate Air Systems, Inc., 902 S.W.2d 536 (T ex. App.--H ouston [1st Dist.] 1995, writ
denied), holding no right to attorney’s fees absent an enforceable indemnity provision.

Attorney’s Fees. The expense of defending aliability suit and in subsequently enforcing the contractual indemnity are
reimbursable when the Indemnified Person recovers contractual indemnification from the Indemnifying Person. An
Indemnified Person's attorney's fees in defending a liability suit are recoverable from the Indemnifying Person as
“indemnified damages” even though not expressly mentioned in the indemnity provision. Attorney’s fees may be
awarded to the Indemnified Person pursuant to TEX. CIV. PRAC. & REM. CODE § 38.001(8) (Vernon 1997) in
connection with a suit against the Indemnifying Person for its breach of its contract of indemnity. Arthur’s Garagev.
Racal-Chubb, 997 S.W .2d 803 (Tex.App.--Dallas 1999, no writ). The purpose of indemnification is to make the
Indemnified Person whole. Tubb v. Bartlett, 862 S.\W .2d 740, 751 (T ex. App.--El Paso 1988, writ denied); Continental
Steel Co. v. H. A. Lott, Inc., 772 SW .2d 513, 517 (Tex.App.-D allas 1989, writ denied); Texas Const. Assoc., Inc. v.
Balli, 558 S.W .2d 513 (Tex. Civ. App.--Corpus Christi 1977, no writ); Fisher Constr. Co. v. Riggs, 320 S.W.2d 200
(Tex. Civ. App.--Houston 1959), rev'd on other grounds, 325 S.W.2d 126 (1959) and vacated on other grounds, 326
S.W.2d 915 (T ex. Civ. App.-- Houston 1959); Barnes v. Calgon Corp., 872 F. Supp. 349, 353 (E.D. Tex. 1994).

Costs. However, adifferent rule may apply to “costs” and “expenses’ beyond attorney’s fees. In Arthur’s Garage v.
Racal-Chubb, 997 S.\W .2d 803 (Tex.App.-Dallas 1999, no writ) the court held that failure of the indemnity provision
to expressly cover the Indemnified Person’s litigation costs prevented recovery of the following expenses incurred by
its attorney: filing fees, courier fees, postage, telephone expenses, long distance charges, and fax charges. The court
considered these costs to be included within the hourly billing rates and reasonable fees of the attorney, unless the
indemnity contract expressly covered these items as an Indemnified Matter.

Allocation of Costs of Defense Defending Indemnified Person and PersonsNot Indemnified. An example where
an Indemnified Person was not fully protected is the case of Amerada Hess Corp. v. Wood Group Production
Technology, 30 S.W.3d 5 (Tex.App. [14" Dist.] 2000, writ denied). In Hess the court found that a portion of the
attorney’s fees Hess incurred in defending a suit brought by an injured employee of the Wood Group was not covered
by the W ood Group’s indemnity. Hess sought and obtained reimbursement from the W ood Group for the $200,000 it
had paid to settle the daim, but was denied the right to recover 100% of the $141,743.75 in attorney’s fees it incurred
in defending the claim. The trial court’s finding that the $200,000 settlement of the claim w as reasonable was upheld
by the court of ap peals despite the fact that another defendant (Graham) was released in the settlement agreement. The
court found that the settlement amount was reasonable as to the potential liability of Hess alone. However, Hess in
defending the claim, al so was defending a claim against Graham for Graham’ snegligence. Hesshadagreed to indemnify
Graham. The Wood Group had indemnified Hess. The trial court held that the Wood Group indemnity did not include
Hess' contractual obligation to indemnify Graham; and thus did not include the portion of Hess' fees incurred in
defending Graham.

Settlement by Indemnifying Person Negates Indemnity for Defense Costs Incurred by Indemnified Person. No
case has determined whether an Indemnified Person can recover against the Indemnifying Person under a contractual
indemnity for its attorney’s feesin defense of an Indemnified Liability, if the Indemnifying Person settlesthe claim. It
has been held in an case involving common law indemnity that the Indemnifying Person’s settlement of athird party’s
claim, which if proved would establish acommon law right of indemnification by the Indemnified Person, eliminates
attorney'sfeesincurred by the Indemnified Person in defending suit by the third party. In Humana Hospital Corp. v.
American Medical Systems, Inc., 785 S.W.2d 144 (Tex. 1990), quoting itsholding inPlas-Tex, , Inc. v. U.S. Steel Corp.,
772 S.\W.2d 442, 446 (Tex. 1989), the Texas Supreme Court in Humana Hospital held thatthereisno right of indemnity
against a defendant who is not liable to the plaintiff. The court found that since the settlement did not include a court
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determinationthat the Indemnifying Person, American Medical, was negligent, the Indemnified Person, Humana, could
not obtain indemnity for its defense costs.

4, Indemnified M atters.

a. Breach of Contract.

[ 2] Indemnified Matter - Breach of Contract. Contractual Obligations. For example, it isnot aga nst public policy
for a withdrawing officer to indemnify a purchasing shareholder for I.R.S. penalties subsequently imposed on a
corporation and its shareholders. Tubb v. Bartlett, 862 S.W .2d 740, 751 (T ex. App.--El Paso 1993, writ denied). Also,
an indemnity can cover economic damages to arise in the future to third persons due to the contractual arrangements
between contract paties Such indemnities are not governed by the express negligence or similar doctrine (if they do
notinvolveindemnification against one’ sfuturenegligence). Transcontinental GasPipelineCorp.v. Texaco, 35S.W.3d
658 (Tex.App.-Houston [1% Dist.] 2000, no writ). However, shifting of risk from one contracting party to another
contracting party is neither an indemnity nor arelease and need not meet the fair notice and express negligence tests
otherwise applicable to “ extraordinary” shifting of risk. Green I nternational v. Solis, 951 SW .2d 384 (Tex. 1997)
(“no-damages-for-delay” provision ina construction contract that shifted to a subcontractor the economic damages
arising out of therisk of aproject’ s delaywas enforceabl e by the contractor, even though the contractor may have caused
the delay, if the potential for delay was contemplated by the parties, or if the delay was not for an unreasonabl e period
of time that would justify the subcontractor in abandoning the contract, or if the contractor did not engage in active
interference or wrongful conduct). Perhaps the result might have been different in Griffin Indus. v. Foodmaker, Inc.,
22 S.W.3d 33 (Tex.App.-Houston [14" Dist.] 2000, nowrit) involvingan injury to an employee of Foodmaker a/k/a Jack
in the Box if the indemnity had covered damages arising out of its breach of contract. In Foodmaker therewas some
evidence that Griffin did not respond to service calls to fix a grease receptacle that it furnished Foodmaker. A
Foodmaker employee was injured when he dipped on a greasy ladder attempting to pour hot french fry greaseinto a
ventilator slot 6'10" above the ground. The proper dot was broken. The court said,

Assuming, without deciding, that Griffin did not respond to one or more service requests in a timely
manner, such conduct might constitute a breach of its service contract with Foodmaker but it is not
evidence of negligence. The duty to pick up the grease steams solely from the parties' contract.

InDDD Energy, Inc. v. VeritasDGC Land, Inc., 60 S.W.3d 880 (Tex.App.--Houston [14™ Dist.] 2001, no writ), the court
of appeals found that the following provision was not enforceable to shift DDD’s negligence to Veritas, but did not
prevent DDD from recovery from Veritason aclaim that Veritas breached its contract to perform its servicesina good
and workmanlike manner:

Provision:
Section V-Operations:

Veritas shall indemnify, defend, ... [DDD] for all claims, damages, causes of actions, and liabilities
resulting from Veritas' failure to conduct seismic operations in an orderly and workmanlike
manner ...

Section X -Liability Indemnity:

Veritasshall protect, indemnify, defend and save [DDD], ... harmlessfrom and against all claims, ... and
causes of action ... asserted by third partieson account of ... damage to property of such third parties,
which ... damageis the reault of the negligent act or omisson, breach of this Basic Agreement or the
Supplemental Agreement, or willful misconduct of Veritas... Likewise, [DDD] shall protect, indemnify,
defend and save Veritas, ... harmless from and againg all claims, ... causes of action ... asserted by third
parties on account of ... damage to property of such third parties, which ... damage is the result of the
negligent act or omission or willful misconduct of [DD D] ...

Suit was brought by Vickers, alandowner, against DDD, which wasthe lesseeon an oil and gaslease covering Vickers'
land, for property damages sustained by V ickers due to the cutting dow n of numero us oak and mesquite trees. DDD had
hired Veritas to conduct seismic services on the Vickers' land. Veritas subcontracted with Brush Cutters to conduct
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brush clearing operations. DDD brought suit against Veritas seeking a declaratory judgment that Veritas is obligated
to defend and indemnify DDD against claims based on damage to Vickers' land caused by Veritas' negligence. The
court of appeal ssustained thetrial court’ sgranting of summary judgment agai ng enforcement of theindemnity provision.
The court of appeals found that DDD’ s action wasan attempt to have Veritas indemnify DDD for DDD’ s negligence.
However, the court reversed the trial court and remanded the matter for further proceedings regarding Veritas
obligationsunder theindemnity provisionsto defend and indemnify DDD against third party claimsnot basedonDDD’s
negligence. Vickers had sued DDD for (1) breach of duty to manage and administer the lease, (2) breach of contract,
(3) negligence, (4) malicioustrespass, (5) negligent misrepresentations, (6) breach of fiduciary duty, (7) gross negligence,
and (8) intentional tort.

b. Vicarious Liability.

[ **] Indemnified Matter - VicariousLiability. Common Law Exposureto VicariousLiabilities. The common law
imposed "vicarious” liability, sometimescalled "imputed negligence”, on persons in certain circumstances through the
doctrine of respondeat superior, under which a master (employer) is liable for the tortsof its servants. Therespondeat
superior doctrine imposes liability on the employer even though the employer did not contribute to the servant’s
negligent act. The independent contractor rule evolved as a means to combat the harshness of the general common law
rule. Under the independent contractor exception aperson isnot liablefor the negligence of itsindependent contractors.
However, numerous exceptions evolved to the independent contractor exception resulting in the risk of the reimposition
of liability even though the work is performed by independent contractors.

(1) Employer-Employeev. Employer-Independent Contractor Relationships. Asdistinguished fromthe
"employer-employee” relationship, the "employer-independent contractor” relationship exists in situations where the
employer hires a third person to perform some act, but does not retain control of the means and methods used by the
independent contractor to perform the act. Additionally, such independent contractorsare generally specially skilled to
perform the particular task. 44 TEX . JUR. 3d 227, Independent Contractors (1996).

(2) Exceptionsto the Independent Contractor Rule. Numerous exceptions evolved to the independent
contractor ruleto the point that the "exceptions swallowed therule.” W. P. Keeton, PROSSER AND KEETON ON THE
LAW OF TORTS, § 71 (5th Ed. 1984).

(a) Liability to Third Parties for Acts of an Independent Contractor. As codified in the
RESTATEMENT (SECOND) OF TORTS, 88 410-429, a person is not liable for the acts or omissions of the
independent contractor unless such person has been independently negligent. The following exceptions to this non-
liability rule are recognized in Texas:

(i) Negligent Hiring. A personisliableforthenegligent hiring of thecontractor. 44 TEX.
JUR. 3d 283, Independent contractors 856 In general, sel ection of Incompetent Contractor (1996); Simonton v. Perry,
62 S.W. 1090 (T ex. Civ. App. 1901); Webb v. Justice Life Ins. Co., 563 S.W.2d 347 (Tex. Civ. App.--Dallas, 1978, no
writ).

(i) Work Unlawful or Creates Nuisance. Where the performance of the work contracted
for is unlawful, or creates a nuisance, the employer may be responsible for injuries to third parties caused by the
contractor. 44 TEX. JUR. 3d 291, Independent Contractors, 856 Unlawful Work (1996).

(ii) Project Necessarily CausesLossor Injury. The employer may not, to escape liability,
contract for the project, the necessary or probable effect of which would be to injure others. 44 TEX. JUR. 3d,
Independent Contractors § 68 Project necessarily causes loss or injury 293 (1996).

(iv) Duties Imposed by Statute. If the prosecution of a project involves or results in a
violation of a duty imposed by statute on the employer, the mere fact that the work was performed by a contractor will
not relieve the employer from liability. 44 TEX. JUR. 3d, Independent Contractors (1996). So for instance the court
held in Sanchezv. M Bank of El Paso, 836 S.W.2d 151 (Tex. 1992) that thebank could not escape liability for the breach
of the peace and wrongful repossession actions of its independent contractor in repossessing plaintiff’s bank financed
automobile in violation of the requirementsof TEX. BUS. & COM M. CODE § 9.503 (Vernon Supp. 2003).
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(v) Exercise of Public Franchise. Where the work of a contractor involves the exercise of
a franchise granted theemployer, the latter must answer for the torts of the contractor and see to the proper execution
of the granted power. 44 TEX. JUR. 3d 296, Independent Contractors 872 Exercise of public franchise(1996).

(iv)  Inherently Dangerous Work. A person employing anindependent contractor to do an
inherently dangerouswork should see to it that the work is performed with such degree of care as is appropriate to the
circumstances, or that all reasonabl e precautions be taken duringits performance, so that third personsmay beeffectually
protected against injury. The employer cannot delegate his duty of care to an independent contractor so as to relieve
himself of his duty and the liability for the nonperformance of the duty. T hus, the employer may be held responsible to
third persons for injuriesthat are the proximate results of the inherently dangerousnature of the work contracted for,
whether the contractor’ s act was done negligently or otherwise. 44 TEX. JUR. 3d 297, Independent Contractors § 73
Inherently dangerous work (1996).

(b) Liability for Injuriesto Employees of an Independent Contractor. The most frequently
encountered exceptions to the independent contractor rule are situations where the courts have imposed liability upon
a person to the employees of an independent contractor. The following exceptions are recognized in Texas:

()] Premises Liability--Safe Work Place. A person isliableif it "does not provide a safe
work place". Actually, this statement of the rule istoo broad. M ore accurately phrased, the rule requiresthe owner or
occupier to exercise ordinary car to keep the premises in reasonably safe condition so that the employee of the
independent contractor will not be injured. Redinger v. Living, Inc., 689 S\W.2d 415 (Tex. 1985); 59 TEX. JUR. 3d
168, Premises Liability §25 Duty owed business invitee and § 43 Failure to provide safe place to work 270 (1996).

See, for instance, Stablein v. Dow Chemical Co., 885 S.W.2d 502 (Tex. App.—El Paso 1994, no writ) where the
court found that the premises owner was not liable for injuries to an employee of a subcontractor (cafeteria worker
employed by a cafeteria services contractor working at the Dow plant). The condition encountered by the employee (a
crate in the food freezer) was not a dangerous condition peculiar to the work being performed by the contractor. The
contract with the contractor recognized that D ow did not retain control over the method of the contractor performing its
work. The injury arose out of an activity conducted by the employee in the course and scope of the employees
employment by the contractor. Dow’s duty to the employee was that owed by an occupier of land to a business
invitee--to warn the contractor and its employees of any hidden dangers existing on the premises.

The court of appealsin Schleyv. Structural Metals, Inc., 595 S.W.2d 572 (Tex. Civ. App.--W aco 1979, writref'd
n.r.e.) held that the abolition of the "no duty” rulein occupier-invitee cases in light of the adoption of the Comparative
Negligence and Contribution Statute in 1973 (discussed infra), necessarily set asde the rule tha the knowledge of the
independent contractor relieved the owner or occupier of land of any duty to protect or warn the employees of the
independent contractor of dangers on the premises (even "open and obvious dangers”).

An employer may be liable for injuries suffered by the employee of an independent contractor as a result of a
defective appliance furnished by him. 44 TEX. JUR.3d, Independent Contractors, § 48 Furnishing dangerous
appliances 275 (1996).

Similarly, acontractor in control of the premises owes aduty tothe employees of its subcontractor similar to the
duty owed by the owner to the contractor asto the premises. 44 TEX. JUR.3d 276, Independent Contractors, § 49
General contractors (1996).

Liability is imposed upon the employer of the contractor in cases where the independent contractor’s work
involves a dangerous condition on the owner’s premises which causes injury to the contractor’'s employees. The
exception is summarized in the RESTATEM ENT (SECOND) OF TORTS (1966) as follows:

413. Duty toProvidefor Takingof Precautions Against Dangerslinvolved in Work Entrusted to
Contractor. One who employs an independent contractor to do work which the employer should
recognizeaslikely to create, during its progress, a peculiar risk of physical harm to others unless special
precautions are taken, is subject to liability for physical harm caused to them by the absence of such
precautions if the employer:

(a) failsto providein the contract that the contractor shdl take such precautions or
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(b) fails to exercise reasonable care to provide some other manner for the taking of
such precautions.

416. Work Dangerous in Absence of Special Precautions. One who employs an independent
contractor to do work which the employer should recognize is likely to create during its progress a
peculiar risk of physical harm to others unless special precautions are taken, is subject to liability for
physical harm caused to them by the failure of the contractor to exercise reasonable care to take such
precautions, even though theemployer has provided for such precautions in the contract or otherwise.

4.22. Work on Buildingsand Other Structureson Land. A possessor of land who entrusts to an
independent contractor construction, repair, or otherwork on the land, or on a building or other structure
upon it, is subject to the same liability as though he had retained the work in his own hands to others on
or outside of the land for physcal harm caused to them by the unsafe condition of the structure:

(a) While the possessor has retained possession of the land during the progress of the
work, or

(b) After he has resumed possession of the land upon its completion.

427. Negligenceasto Danger Inherent in the W ork. One who employsan independent contractor
to do the work involving a special danger to others which he contemplates or has reason to contemplate
when making the contract, is subject to liability for physical harm caused to such others by the
contractor’s failure to take reasonabl e precautions against such danger.

The introductory comments to these rules offers the following rationale:

Therulesstated in thefollowing §8 416-429, unlike those stated in the preceding 8§ 410-415, do not rest
upon any personal negligence of the employer. They are rules of vicarious liability, making the
employer liablefor the negligence of the independent contractor, irrespective of whether the employer
has himself been at fault. They arise in situations in which, for reasons of policy, the employer isnot
permitted to shift the responsibility for the proper conduct of the work to the contractor. The liability
imposed is closely analogous to that of a master for the negligence of a servant.

(ii) Retention of Control by Employer. Liability is imposed on the employer of the
contractor where the employer retains control of themanner and means of the independent contractor’ sperformance of
its work.

Section 414 of the RESTATEM ENT (SECON D) OF TORTS (1966) states the common law rule as follows:

414. Negligence in Exercising Control Retained by Employer. One who entrusts work to an
independent contractor, but who retains the control of any part of the work, is subject to liability for
physical harm to others for whose safety the employer owes a duty to exercise reasonable care, whichis
caused by his failure to exercise control with reasonable care.

Comment c. to § 414 notes that in order to succeed ina cause of action against an employer, theplaintiff must prove:
(1) the owner- occupier retained control and supervision of the details of the work to the extent that the independent
contractor was no longer free to do thejob its own way, and (2) such retained control contributed to the incident.

Similarly, Comment c. staesthe following asto theliability of acontractor for injuriesto employees of its subcontractor:

It is not enough that (the employer) has merely a general right to order the work stopped or resumed, to
inspect its progress or receive reports, to make suggegions or recommendations which need not
necessarily be followed, to prescribe alterations or deviations. Such a general right is usually reserved
to employers, but it does not mean that the contractor is controlled as to his methods of work, or asto his
operative detail. There must be such retention of a right of supervision that the contractor was not free
to work his own way.
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(iii)  Borrowed Servant Doctrine Another exception is the "borrowed servant” doctrine.
Under the borrowed servant doctrine the employer of the independent contractor becomes the employer of the
independent contractor’'s employees. Sometimes the employer is called the "special employer” under these
circumstances. The following factors have been used by the courts to find a "borrowed servant” relationship: (1) the
right of the special employer to control the details of the employee’s performance USF & G v. Goodson, 568 S.W.2d
443 (Tex. Civ. App.-- Texarkana 1978, writ ref'd n.r.e.), but acontractual retention of control is not necessary, if actual
control is exercised Exxon Corp. v. Perez, 842 S.\W.2d 629 (Tex. 1992); (2) if the "special employer” pays the amount
of the premiums for workers compensation insurance to the employer Marshal v. Toys-R-Us Ntyex, Inc., 825 S.W.2d
193 (Tex. App.--Houston [4th Dist.] 1992, writ denied); (3) theright to hire and discharge, the obligation to pay wages,
the carrying of the worker on the social security and income tax withholding rolls of the special employer; and (4) the
furnishing of tools to the employee.

c. Negligence—Extraordinary Shifting of Risk.

[ ] Indemnified Matter - Negligence. Indemnity against "one'sown negligence" has |ong been recognizedin Texas.
Ohio Oil Co. v. Smith, 365 S.W .2d 621, 624 (T ex. 1963); Ethyl Corp. v. Daniel Const. Co., 725 S\W .2d 705 (Tex.
1987). In Atlantic Richfield Co. v. Petroleum Personnel, Inc., 768 S.W.2d 724 (Tex. 1989), the Texas Supreme Court
held that the language of the contractual indemnity provisionsatisied the expressnegligence tes even though itdid not
differentiate between "degrees of negligence." Certain "magic" words like "active," "passive" "sole," "joint," or
"concurrent” to describe the degrees of negligence covered were not necessary. The court determined that "any
negligent act or omission of ARCO" was sufficient to define the parties' intent. 1d. at 726. Perhaps what is more
important isto determinewhat degr ee of negligenceisexcluded from theindemnity. e.g., "but notinjuriesdueto the sole
negligence of the (e.g., landlord)."

[ ] Express Negligence Test: Negligence of Indemnified Person Must be Expressly Covered AsAn Indemnified
Liability. The Texas Supreme Court in Ethyl Corp. v. Daniel Cong. Co., 725 S.W.2d 705 (Tex. 1987) held an
indemnity provision to be unenforceable because it did not specifically state that the contractor (Daniel) would
indemnify Ethyl for Ethyl's own negligence. The court overruled the clear and unequivocal standard aswell asthe three
exceptionsto the standard listed inFireman's Fund Insurance Co.v. Commercial Standard Indemnity Co., 490 S.W.2d
818 (Tex. 1972). In Ethyl, an employee of the contractor was injured while working on a construction project for the
owner. After the employee settled his claim for workers' compensation benefits, the employee sued the owner who, in
turn, sued the contractor (employer) seeking indemnity. The jury found the owner 90% negligent and the contractor 10%
negligent. The owner sued the contractor for indemnification on the following indemnity provision:

Contractor (Daniel) shall indemnify and hold Owner (Ethyl) harmless against any |oss or damage to
persons or property as aresult of operations growing out of the performance of this contract and caused
by the negligence or carelessness of Contractor, Contractor's employees, subcontractors and agents or
licensees. (Emphasis added by author.)

In holding that Ethyl was not entitled to indemnification by the contractor, the court stated

parties seeking to indemnify the indemnitee from the consequences of its own negligence must express
that intent in specific terms. Under the doctrine of express negligence, theintent of the parties mug be
specifically stated within the four corners of the contract.

“Contractual Comparative Negligence”: Negligence of Indemnifying Person Must be Expresdy Covered asan
Indemnified Liability. The supreme court in Ethyl Corp. v. Daniel Const. Co., 725 SW.2d 705 (T ex. 1987) also
rejected Ethyl'sinterpretation that the indemnity clauseindemnified Ethyl against D aniel's 10% concurring negligence.
After the court rejected Ethyl's claim for indemnification for Ethyl's 90% negligence, Ethyl sought contribution or
indemnification for Danid's 10%. The court termed this claim as one for "comparative indemnity." The court held
that the indemnity provision did not meet the express negligence teg in this respect. The court stated

Indemnitees seeking indemnity for the consequences of their own negligence which proximately causes
injury jointly and concurrently with the indemnitor's negligence must also meet the expressnegligence
test. ... Partiesmay contractfor comparativeindemnity solong asthey comply with the express negligence
doctrine set out herein.
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[ ] Fair Notice Test. Anindemnity provision indemnifying the Indemnified Person against his own negligence must
be conspicuous enough to give the Indemnifying Person "fair notice" of its existence. The concept of "fair notice" was
introduced into Texas indemnity law by the Texas Supreme Court in Spence & Howe Const. Co. v. Gulf Oil Corp., 365
S.W.2d 631, 634 (Tex. 1963). The fair notice principle focuses on the appearance and placement of the provision as
opposed to its"content." InDresser Indudries, Inc.v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993), the supreme
court adopted the conspicuousmess standard of § 1.201(10) of the Texas UCC, applicable to the sale of goods, and
applied it to indemnities and releases in a case involving the sale of services. Section 1.201(10) of the Texas UCC
provides

A term or clause is conspicuous when it is so written that a reasonable person against whom it is to
operate ought to have noticed it. A printed headingin capitals(as A NON-NEGOTIABLE BILL OF
LADING) is conspicuous. Language inthe body of a form is"conspicuous" if itsisin larger or other
contrasting type or color. But in atelegram any term is" conspicuous.”

TEX.BUS.COM M. CODE §1.201(10) (Vernon 1994). Also see Banzhaf v. ADT Sec. Sys., 28 S.W .3d 180 (Tex.App.—
Eastland [11" Dist.] 2000, writ ref’ d) finding an indemnity to be conspicuous that was set forth in “enlarged, all capital
lettering. The lettering is dark, boldface type so that it contrasts with the lighter, smaller type of the remaining
contractual paragraphs... Theindemnity provision ... isdirectly abovethesignaureline. A reasonable person’ sattention
is attracted to the indemnity provision when looking at the contract... The indemnity provision is on the back page (of
a 1 page document), but the contract itself specifically directs the reader’s attention to the paragraph in which is it
contained. On the front of the contract, just above the signature line for Herman’sisthe directive: “ATTENTION IS
DIRECTED TO THE WARRANTY, LIMIT OF LIABILITY AND OTHER CONDITIONS ON REVERSE
SIDE.” See Greer and Collier, The Consicuousness Requirement: Litigating and Drafting Contractual Indemnity
Provisionsin Texas After Dresser Industries Inc. v. Page Petroleum, Inc., 35 SO. TEX. L. REV.243(1994). Goodyear
Tire & Rubber Co. v. Jefferson Constr. Co., 565 S.W.2d 916, 919 (Tex. 1978) upheld a provision on revers side of
purchase order where front side contained referenceinlargered print, partly in bold, incorporating provisionson reverse
side; Enserch Corp. v. Parker, 794 S.\W.2d 2, 8 (Tex. 1990) upheld an indemnity provision contained on front of one
page contract in separate paragraph; Dresser Industriesv. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993) struck
downindemnity located on back of work order, in a series of uniformly numbered paragrap hs, with no heading and with
no contrasting type; K & SOil Well Service, Inc. v. Cabot Corp.,Inc., 491 S\W.2d 733, 737-38 (Tex. Civ. App.—Corpus
Christi 1973, writ ref'd n.r.e.) struck down indemnity hidden on reverse of contract in paragraph headed "warr anty;"
Rourkev. Garza, 511 S.W.2d 331, 334 (Tex. Civ. App.--Houston [1st Dist.] 1974), aff'd 530 S.W.2d 794 (T ex. 1975);
Safeway Scaffold Co. of Houston, Inc. v. Safeway Steel Products, Inc., 570 S.W.2d 225, 228 (Tex. Civ. App.—-Houston
[1st Dist.] 1978, writrefd n.r.e.); Griffin Indus.v. Foodmaker, Inc., 22 S.W.3d 33 (Tex.App.— Houston [ 14" Dist.] 2000,
writ ref’d)- indemnity not conspicuous if in same size and type as the balance of a 1 page document; Douglas
Cablevision v. SWEPCO, 992 S.\W.2d 503 (Tex.App.—Texarkana 1999, writ denied)-indemnity provision not
conspicuous if insame size and typeand without a separate heading identifyingthe paragraph was anindemnity in a 22
paragraph, 13 page document, al so court not persuaded that the conspicuousness requirement applied only to*“ forms.”
An indemnity provision washeld not to meet the conspicuousness requirement in U.S. Rentals, Inc. v. Mundy Service
Corp., 901 S.W.2d 789 (T ex. App.--H ouston [14th Dist.] 1995, writ denied) when it was buried on the back of arental
contract with all provisons printed in the same regectivetype and sizes, and the heading did not alert thereader that
it created anindemnity obligation ("LIABILITY FORDAMA GETO EQUIPM ENT, PERSONS A ND PROPERTY ).
The Supreme Court in Littlefield v. Schaefer, 955 S.W.2d 272 (Tex.1997), found that arelease was not conspicuous
when it was setin atype font too small to read even though the heading was in larger font (heading was 4 point font 4
point font and the termsof the release were in smaller font); the release was outlined in abox; the heading was all caps,
inboldtypeandread“ RELEASE ANDWAIVEROFLIABILITY ANDINDEMNITY AGREEMENT” ; and above
the signatureline appeared thecaption in all caps, bold-faced centered and underlined type the following statement “ |
UNDERSTAND M OTORCYCLE RACING ISDANGEROUS. YES, | HAVE READ THISRELEASE.” The
court did not accept the argument that the release was conspicuous because of itssmall contrasting type.

Actual Notice. The conspicuousness requirement is not applicable when the Indemnified Person establishes that the
Indemnifying Person possessesactual notice or knowledge of theindemnity agreement. Dresser Industries, Inc.v. Page
Petroleum, Inc., 853 S\W.2d 505, 508 (Tex. 1993), citing generally Catev. Dover Corp., 790 S.\W.2d 550, 561 (Tex.
1990). See McGehee v. Certainteed Corp., 101 F.3d 1078 (5th Cir. (Tex.) 1996) remanding case for trial on actual
knowledge of inclusion of an inconspicuousindemnity; Coastal Transport Co.v. Crown Central Petroleum Corp., 20
S.W.3d 119 (Tex.App.-Houston [14™ Dist.] 2000, no writ)-admission that signing party read the agreement sufficient
to establish actual notice; Goodyear Tire & Rubber Co. v. Jefferson Constr. Co., 565 S\W.2d 916, 919 (Tex. 1978),
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overruled on other grounds by Dresser Indus., Inc., 853 S.W .2d at 509; Douglas Cablevision v. SWEPCO, 992 SW.
2d 503 (Tex.App.—Texarkana 1999, no writ).

Failureto Read No Excuse. It has been held that the failure of an owner to call the attention of the contractor to an
indemnity provision in aconstruction contract did not excuse the contractor from theindemnity provison absent proof
of fraud, overreaching or mutual mistake. Gulf Oil Corp. v. Spence & Howe Constr. Co., 356 S.W.2d 382 (Tex. Civ.
App.--Houston 1962, writ ref'd n.r.e.), aff'd 365 S.W.2d 631 (Tex. 1963).

[ ] Fair Notice - Iralics. Greer and Collier recommend against the use of italics as the sole means of making an
indemnity look conspicuous. See Greer and Collier, The Conspicuousness Requirement: Litigating and Drafting
Contractual Indemnity Provisionsin Texas After Dresser Industries, Inc. v. Page Petroleum, Inc., 35 SO. TEX.L. REV.
243, 265-67 (1994) citing Office Supply Co. v. Basic/F our Corp., 538 F. Supp. 776, 783- 84 (E.D. Wis. 1982); De
Lamar Motor Co.v. White, 460 S.W.2d 802, 804 (Ark.1970) and J White& R. Summers, UNIFORM COMMERCIAL
CODE, PRACTITIONER'SEDITION 574, 575 (3d ed. 1988).

[ 28] Strict Construction. After the court has determined that an indemnity isintended, the doctrine of strictissimi juris
or strict construction is used to prevent liability under the indemnity contract from being extended beyond the terms of
the contract. Courts have stated that the Indemnifying Person isentitled to have theindemnity contract strictly construed
in the Indemnifying Person'sfavor. Smithv. Scott, 261 S.W . 1089 (T ex. Civ. App.-- Amarillo 1924, no writ); Ohio Oil
Co. v. Smith, 365 S.W.2d 621 (T ex. 1963); and other cases discussed below. Courts examine the "event" to determine
whether it iswithin the scope of Indemnified Matters. Many times a contract containing an indemnity provision will also
contain a duty provision or other covenant which conflicts with the indemnity provision. In such cases, the indemnity
is strictly construed and effect is firg given to the conflicting provision. In Eastman Kodak Co. v. Exxon Corp., 603
S.W.2d 208 (Tex. 1980), the supreme court found that there were conflicting provisons in the contract containing an
indemnification provision. Damages resulted from an explosion of a pipe line that transported propane to Kodak's
facility. The contract contained both a provision requiring the Indemnifying Person to hold the oil company harmless
from the oil company's own negligence, and a provision which placed responsibility for pipe line br eakages on the oil
company.

d. Gross Negligence.

[ ] Indemnified Matter -“Gross Negligence.” Gross negligence is more than momentary thoughtlessness,
inadvertence, or error of judgment. It means such an entire want of care as to establish thatthe act or omission was the
result of actual consciousindifferenceto therights, saf ety, or welfareof the person affected. TEX.CIV. PRAC.& REM.
CODE ANN. § 41.001(5) (Vernon 1997). The test for gross negligence contains both an objective and a subjective
component. Transportation Ins. Co.v. Moriel, 879 S.W.2d 10, 21, 22 (Tex. 1994). Objectively, the defendant's conduct
must involve an extreme degree of risk, which is afunction of both the magnitude and the probability of the anticipated
injury totheplaintiff. AlsoseeWal-Mart Stores, Inc. v. Alexander, 878 S.W.2d 322, 325-26 (Tex. 1993). Subjectively,
there must be evidence that the defendant had actual, subject awareness of the risk involved, but nevertheless was
consciously indifferent to the extremerisk. T he defendant knew about the peril, but its acts or omissionsdemonstrated
that it did not care. Moriel, at 21; Alexander at 326; Mobil Oil Corp. v. Ellender, 968 S.W.2d 917, 922 (Tex. 1998).
Also see Universal Services Co., Inc. v. UNG, 904 S.W.2d 638 (Tex. 1995) for a case arising under the common law
definition of “gross negligence.” The fact that a defendant exercises “some care” does notinsulate thedefendantfrom
gross negligenceliability. SeeMoriel, 879 S.W.2d at 20 (discussingcases beforeBurk Royalty Co. v. Walls, 616 S.W.2d
911, 921-22 (Tex. 1981) that erroneously focused on “entire want of care” part of the gross negligence definition in
reasoning that “some care” defeated a gross negligence finding. In 1995 the Legislature substituted “malice” for gross
negligence as the prerequisite for punitive damages. However, the Legislature also defined “malice” witha definition
mirroring the definition of “gross negligence” in Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 23 (Tex. 1994).
TEX. CIV. PRAC. & REM . CODE § 41.001(7) (Vernon 1997).

Gross Negligence Included within Term “Negligence.” In Atlantic Richfield Co. v. Petroleum Personnel, Inc., 768
S.W.2d 724 (Tex. 1989), the Texas Supreme Court observed, in a footnote to the opinion, that it was not deciding
whether indemnity for one's own gross negligence or intentional injury may be contracted for or awarded by Texas
courts. The court gated that "[p]ublic policy concerns are presented by such anissue...." 1d. at 726 n.2. Texasallows
insurance coverage for punitive damages derivative of gross negligence. American Home Assur. Co. v. Safway Steel
Products Co., 743 S\W.2d 693 (T ex. App.--A ustin 1987, writ denied); Home Indemnity Co. v. Tyler, 522 S.W.2d 594
(Tex. App.--Houston [14th Dist.] 1975, writ ref'd n.r.e.). Recently, the San Antonio court of appeals held that an
indemnity for one’s own negligence also included all shades and degrees of negligence, including one’s own gross
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negligence. Webb v. Lawson-Avila Const., Inc., 911 SW.2d 457 (Tex. App.--San Antonio 1995, writ dism'd by
agreement). Also see Sieber & Calicutt v. La Gloria, 66 S.W.3d 340 (Tex.App. [12" Dist.] 2001, no writ) where the
court assumed without discussion that negligence of the Indemnified Party included its gross negligence.

[ ] Indemnified M atter - “W ithout Regard” or “Regardless of.” The Texas Supreme Court in Maxus Exploration
Co. v. Moran Bros., Inc., 773 SW .2d 358 (Tex. App.--Dallas 1989), aff'd 817 S.W.2d 50, 56 (Tex. 1991) approved
the following language as meeting the express negligence test:

14.9 Operator'sindemnification of Contractor: Operator (Diamond Shamrock n/k/a Maxus) agrees
to ... indemnify ... Contractor (M oran Bros.) ... from and against all claims ... of every kind ... without
limit and without regard to the cause or causes thereof or the negligence of any party or parties arising
in connection herewith in favor of Operator's employees or Operator's contractors or their employees...
on account of bodily injury, death or damage to property. ...

14.13 Indemnity Obligation: Except as otherwise expressly limited herein, it isthe intent of the parties
hereto that all indemnity obligations and/or liabilities assumed by such parties under the terms of this
Contract, including without limitation, paragraphs 14.1 ... bewithoutlimitand without regar d to the cause
or causes thereof ... strict liability, or the negligence of any party, whether such negligence be sole, joint
or concurrent, active or passive. (Underlining added.)

[ %] Indemnified Matter - “ Regardless of Negligence” or “Including, Even If.” In Enserch Corp. v. Parker, 794
S.W.2d 2 (Tex. 1990), the Texas Supreme Court held theindemnity provison set out below met the express negigence
test and required Christie, Inc. to indemnify Enserch for Enserch's negligent supervision of Christie, Inc.'swork as an
independent contractor hired to service Enserch's pipeline. Parker,an employeeof Christie,Inc., was aphyxiated when
agasket blew out causing avalveto leak natural gasinto the concrete manhole vaultwhere Parker was working. Parker's
estate brought awrongful death action against Enserch. The court first held tha Enserch owed a duty of care to the
employeesof Christie,Inc., eventhough Christie, Inc.was an independent contractor, sinceEnserch had retained control
of the manner that Christie, Inc. was to cary out its servicing contract. Enserch had furnished a procedures book for
Christie's employees which outlined the procedures to be followed while working on the pipeline, and Enserch
representatives frequently visited the job site and supervised Christie's employees. The supreme court followed the
exceptionannounced in Redinger v. Living, Inc., 689 S.W.2d 415, 418 (Tex. 1985) to the general rule of Abalosv. Oil
Dev. Co., 544 S\W.2d 627, 631 (Tex. 1976). The general rule adopted in Abalosis that an owner or occupier of land
does not have a duty to see that an independent contractor performs work in a safe manner. However, the court in
Redinger created an exception by holding that "one who entrusts work to an independent contractor, but who retains the
control of any part of the work, issubject to liability for physical harm to others for whose safety the employer owes a
duty to exercise reasonable care, which is caused by hisfailure to exercise his control with reasonable care.” Id. at 418
[citingRESTATEMENT (SECOND) OF TORTS § 414 (1977)]. The court upheld the followingprovision asrequiring
Christie, Inc. to indemnify Enserch for Enserch's negligent supervision:

Provision:

(Christie) assumes entire responsibility and liability for any claim or actions based on or arising out of
injuries, including death, to persons or damagesto or destruction of property, sustained or alleged to have
been sustained in connection with or to have arisen out of or incidental to the performance of this contract
by (Christie), its agents and employees, and its subcontractors, their agents and employees, regardless
of whether such claims or actions are founded in whole or in part upon alleged negligence of (Enserch),
(Enserch's) representative, or the employees, agents, invitees, or licensees thereof. (Christie) further
agrees to indemnify and hold harmless (Enserch) and its representatives, and the employees, agents,
invitees and licensee thereof inrespect of any such matters and agreesto defend any claim or suit or
action brought against (Enserch), (Enserch's) representative, and employees, agents, invitees, and
licensees thereof ... . (Court's emphasis.)

The court found that it was clearthat "any such matters" in thesecond sentencereferr ed to the claims or actions described
inthefirst sentence and the contract as awhol e was sufficient to definethe parties intent that Christie indemnify Enserch
for the consequences of Enserch's own negligence. T herefore, the indemnity | anguage and the reference to Enserch's
negligence did not need to be in the same sentence.
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The Texas Supreme Court in Maxus Exploration Co. v. Moran Bros., Inc., 773 S.W.2d 358 (Tex. App.--Dallas 1989),
aff'd 817 S.W.2d 50, 56 (Tex. 1991) approved the following language as meeting the express negligence test:

Provision:

14.9 Operator'sindemnification of Contractor: Operator (Diamond Shamrock n/k/a Maxus) agrees
to ... indemnify ... Contractor (Moran Bros.) ... from and against all claims ... of every kind ... without
limit and without regard to the cause or causes thereof or the negligence of any party or parties, arising
in connection herewith in favor of Operator's employees or Operator's contractors or their employees...
on account of bodily injury, death or damage to property. ...

14.13 Indemnity Obligation: Except as otherwise ex pressly limited herein, itistheintent of the parties
hereto that all indemnity obligations and/or liabilities assumed by such parties under the terms of this
Contract, including without limitation, paragraphs14.1 ... bewithout limit and without regar d to the cause
or causes thereof ... strict liability, or the negligence of any party, whether such negligencebe sole, joint
or concurrent, active or passive. (Underlining added.)

Permian Corp. v. Union Texas Petroleum Corp., 770 S.W.2d 928 (T ex. App.--El Paso 1989, no writ). An employee
of a subsidiary of Permian, the contractor, sued Union Texas for negligently causing the employee injuries while the
employee was performing services for Union T exas. The El Paso Court of Appeals found the following indemnity by
Permian expressly indemnified Union Texas against liabilities arising out of its negligence:

Provision:

Contractor (Permian) hereby indemnifiesand agrees to protect, hold and save Union Texas ... harmless
from and againg all claims ... induding but not limited to injuries to employees of Contractor ... on
account of, arising from or resulting, directly or indirectly, from the work and/or services performed by
Contractor ... and whether the same iscaused or contributed to by the negligence of Union Texas, its
agents or employees (Emphasis added by the court.)

"Whether" was interpreted to mean "including, even if ... ."

In B- F-W Const. Co., Inc. v. Garza, 748 S.W .2d 611 (Tex. App.--Ft. Worth 1988, no writ), the Fort Worth Court of
Appeals held that the language "r egar dless of any cause or of any fault or negligence of Contractor" expressly stated
the intent of the parties that the subcontractor would indemnify the contractor against the contractor's negligence. The
indemnity provision stated

Provision:

Subcontractor (Garza Concrete) shall fully protect, indemnify and defend contractor (B-F-W) and hold
it harmlessfrom and aganst any and all claims, demands, causes of action, damages and liabilitiesfor
injury to or death of Subcontractor, or any one or more of Subcontractor's employees or agents, or any
subcontractor or supplier of Subcontractor, or any employee or agent of any such subcontractor or
supplier, arising in any manner, directly or indirectly, out of or in connection with orin the course of or
incidental to any work or operations of Subcontractor or Contractor or any other contractor or
subcontractor or party, or otherwise in the course and scope of their employment, and r egar dless of cause
or of any fault or negligence of Contractor. (Emphasis added by author.)

[ 2] Indemnified Matter - Contractual Comparative Liability. Sieber & Calicutt, Inc. v. La Gloria, 66 S.W.3d 340
(Tex.A pp.-Tyler 2001, no writ) where the court found that Sieber & Calicutt wasat least equally negligent aswasLa
Gloria and therefore La Gloria was entitled to recover indemnity of one-half of the amount it paid in settlement of a
wrongful death suit brought on behalf of one of its deceased employees. The indemnity provision limited Sieber &
Calicutt’s indemnity to it proportionate share of liability if itsliability wasequal to or lessthan LaGloria' sliability. The
La Gloriaindemnity provision reads as follows:
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Provision:

Contractor (Sieber & Calicutt) agrees to hold harmless and unconditionally indemnify La Gloria, its
directors, officers, agents, representatives and employeesagainst and for all liability, costs and expenses,
claims and damages which La Gloria at any time suffer or sustain or become liable for by reason of any
accidents, damages or injuries either to the personsor property or both, of Contractor, its subcontractors
and suppliers, or to the persons or property of La Gloria, its subcontractors and suppliers, arisingin any
manner from the Work performed hereunder, induding but not limited to any negligent act or omission
of La Gloria, its directors, officers, agents, representatives or employees, provided however, that if the
negligenceof La Gloriashall be found to be greater than or equal to the comparative negligence of the
Contractor, then the Contractor shall only be liable to La Gloria to the extent of the Contractor’s own
negligence.

Monsanto Co. v. Owens-Corning Fiberglass Corp., 764 S.W .2d 293 (Tex. App.--Houston [1st Dist.] 1988, no writ).
The employee of the subcontractor (Owens-Corning) sued the contractor (Monsanto) for personal injuriessuffered on
thejob site. The employee had already collected workers' compensation benefits from the subcontractor. The contractor
filed athird party action against its subcontractor seeking contractual indemnity. The court held the following provision
in the subcontract did not meet the express negligence sandard snce itdid not expressly indemnify the contractor for
its own negligence:

Provision:

(Sub)Contractor (Owens-Corning) agreesto indemnify and save M onsanto (Contractor) and itsempl oyees
harmless against any and all liabilities, penalties, demands, claims, causes of action, suits, losses,
damages, costs and expenses(includingcosts of defense, settlement and reasonabl e attorney's fees) which
any or all of them may hereafter suffer, incur, be responsiblefor or pay out ... asaresult of bodily injuries
... to any person or damage ... to any property occurring to or caused in whole or in part by,
(Subcontractor) (or any of his employees), any of his (Sub)Subcontractors (or any employee thereof)
directly or indirectly employed or engaged by either (Subcontractor) or any of his (Sub- subcontractors).
(Emphasis and parenthetical designations added by author.)

The court noted that the term "negligence" is not found in the indemnity agreement. The indemnity did not mention
indemnifying against the negligence of the contractor. Also, it did not mention indemnifying against the concurrent
negligenceof the subcontractor (theindemnifying party). Therefore,the court noted that the agreement did not provide
for contractual comparative negligence. Theindemnity contract neither covered the negligence of the contractor nor
the subcontractor. Id. at 295. The indemnity also does not expressly require the employer (Indemnifying Person) to
assume liability for injuries to its employees thereby overcoming the Workers' Compensation Bar.

e. Intentional Torts.

[ 2] Indemnified Matter - “Intentional Tor ts.” Theissue of the enforceability of an indemnity for an intentional tort
(Tenneco's misappropriation and improper use of confidential information obtained in bidding process) was raised in
Tenneco Oil Co. v. Gulsby Engineering, Inc., 846 S.W .2d 599 (Tex. App.--Houston [14th Dist.] 1993, writ denied).
However, the court of appealswas ableto sustain thetrial court's summary judgment infavor of Tenneco on the grounds
that the indemnity provisionin the contract with Gulsby Engineering specifically covered patent infringement suits, and
thereforeincluded Tenneco'sand Gulsby'sjoint and several liability for having infringed theunsu ccessful bid der's patent.

f. Strict Liability.

[?*] Indemnified Matter - Strict Liability. Thefair notice doctrine has beenextended to casesinvolving strict liability.
The Texas Supreme Court held in Houston Lighting & Power Co. v. Atchison, Topeka, & Santa Fe Railway Co., 890
S.W.2d 455 (T ex. 1994 ) that an indemnity agreement will include indemnification for strict statutory liability only if the
agreement expressly statesthat the Indemnifying Person isto beliable for the I ndemnified Person'sstrict liability. The
court found that fairnessdictatesthat such an"extraordinary shifting of risk " must be clearly and specifically expressed
as to non-negligence based gatutory strict liability in order to be enforced.

[ ®] Indemnified M atter - Strict Liability - Products Liability. The court in Houston Lighting & Power Co. v.
Atchison, Topeka, & Santa F eRailway Co., 890 S.W.2d 455 (Tex. 1994) in passing recognized that indemnity provisions
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shifting liability arising out of strict products liability are similarly enforceable, if fair notice has been given. Citing
Rourke v. Garza, 511 S.W.2d 331, 333 (Tex. Civ. App.--Houston [1st Dist] 1974), aff'd, 530 S.W.2d 794 (Tex.
1975) --in which the indemnity clause was held not to have been worded sufficiently so as to include strict products
liability; Dorchester Gas Corp. v. American Petrofina, Inc. 710 S.W.2d 54 1, 543 (Tex. 1986)--al so, which held that the
indemnity clause in question did not clearly require the indemnitor to indemnify the indemnitee against strict products
liability. The Dallas court in Arthur’sGarage v. Racal-Chubb, 997 S.W.2d 803 (T ex.App.-D allas 1999, no writ)[an
alarm security productsliability case wherethe tenant indemnified theal arm company from claimsby third parties,which
included the clam of the landlord] found that the following provision clearly and specifically covered the Indemnified
Person’s negligence, breach of warranty, and strict product liability:

Provision:

When purchaser (Arthur’s Garage), in the ordinary course of business, has the property of othersin his
custody, or the alarm system extendsto protect the property of others, purchaser agrees to and shall
indemnify, defend, and hold harmless seller, its employees and agents for and against all claims brought
by partiesother than the parties to this agreement. This provision shall apply to all claims, regardless of
cause, including seller’s performance or failure to perform, and including defects in products, design,
installation, maintenance, operation or non-operation of the system, whether based upon _negligence
activeor passive, warranty, or strict product liability on the part of seller, itsemployees or agents, but this
provision shall not applyto claims for loss or damage lely and directly caused by an employee of seller
while on purchaser’s premises.

[ %1 Indemnified M atter - Strict Liability - Environmental Liability. The Fifth Circuit has addressed
indemnificationsfor strict liability under environmental protection lawsin Fina, Inc. v. ARCO, 200 F.3D 266 (5™ Cir.
2000). In Fina the court had to determine the enforceability of two indemnity provisions, the fird in a 1969 sales
contract between ARCO and BP Oil Company (the “ ARCO/BP Agreement” ) as to arefinery located in Port Arthur,
Texas being acquired by BP from ARCO, and the second in a 1973 sales contract between BP and Fina (the “ BP/Fina
Agreement” ) whereby Fina acquired the refinery from BP. Finasued BP and ARCO for $14,000,000 in investigatory
and remedial response costsitincurred after it discovered contamination attherefinery in 1989. Finasought contribution
fromBP and ARCO under CERCLA. BP counterclaimed tha theliability was covered in Fina’sindemnity of BPin the
BP/Fina Agreement. ARCO counterclaimed that theliability was covered by theindemnity inthe ARCO/BP Agreement
was assumed by Finaby the BP/Fina Agreement. The BP/Fina Agreement contained an express choice of laws provison
choosing Delaware law. The ARCO/B P Agreement was silent asto applicable law. The indemnity provisions are the
following:

ARCO/BP Agreement. BP shall indemnify, defend, and hold harmless ARCO ... against all claims,
actions, demands, losses or liabilities arising from the ownership or the operation of the Assets ... and
accruing from and after Closing ... except to the extent that any such claim, action, demand, |oss or
liability shall arisefrom thegross negligence of ARCO.

BP/Fina Agreement. Finashall indemnify, defend and hold harmless BP ... against all claims, actions,
demands, lossesor liabilities arigng from the use or the operation of the Assets ... and accruingfrom and
after closing.

Asto the BP/Fina Agreement the court first determined that it would uphold the parties choice of Delaware law as the
court could not discern afundamental public policy of the State of Texas that would be violated by applying the “ clear
and unequivocal” test applicable to the enforceability of indemnity provisions covering the Indemnified Person’s
negligence. The court then held that the “all claims” language inthe BP/Fina Agreement clearly covered liabilities
arising under CERCLA, even though CERCLA was not enacted until 1980. The court noted that unlike Texas no
Delaware case had addressed the applicability of the dear and unequivocal test to claims based on strict liability. The
court found that the same policy reasons that existed in Texas' extension of the express negligence doctrine to strict
liability cases also existed in Delaware to extend the clear and unequivocal test to strict liability claims in interpreting
indemnities.

The court rejected BP’ s argument that normal contract rules of inter pretation should apply to interpreting the indemnity.
BP argued that the dear and unequivocal test should not gpply to indemnification for prior acts givingrise to potential
Sfuture liability (with “past” and “future” being determined by reference to the time at which the indemnity provison
was signed). The court rejected BP' s argument that under Texas law the express negligence doctrineisinapplicable to
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indemnitiesfor past conduct giving rise to potential future liability and therefore smilarly the court should find that
Delaware would not apply the clear and unequivocal test to potential future liability for past acts. The court stated,

Even asto Texaslaw, itisnot at all clear that BP'sconclusioniscorrect. Thelanguageused by the Texas
courts isambiguous: “Futurenegligence” might referto future negligentconduct, but it dso might refer
to future claims based on negligence. True, the Texas rule does clearly distinguish between
(1) indemnification for past conduct for which claims have already been filed at the time the indemnity
provision is signed and (2) indemnification for future conduct for which claims could not possibly have
been filed at the time the indemnity provision was signed. Still, no Texas case has addressed the
applicability of the ruleto the rare dtuation in which a party attempts to invoke the protection of an
indemnity agreement against a claim filed after the indemnity was signed but arising from conduct that
occurred prior to signing of the indemnity.

The court held that under Delaware law the indemnity in the B P/Fina Agreement did not clearly and unequivocally
require Finato indemnify BP for itsstrict liability under CERCLA that arose after the indemnity agreement (the“ future
claim”) for conduct prior to the indemnity agreement. As to ARCO’s “circuitous indemnity obligation” being
enforceable against Fina, the court held that the ARCO/BP Agreement did not pass the fair notice tes under Texas law
and would not pick up strictliability claimsfor ARCO’s future drict liability for itspast conduct. The court noted that
Fina's claims under the Resource Conservation Recovery Ad, 42 U.S.C. 88 6901 et seq., and § 361.344 of the Texas
Solid W aste Disposal Act similarly would not be barred by the indemnity.

g. Injuries

[ ?] Indemnified Matter - Injuriesto Employees - Workers' Comp Bar. A contractual indemnity by the employer
of the Indemnified Person is necessary to overcome the Workers' Compensation Bar so as at |east to pass back to the
employer the employer's percentage of responsibility (if not all of the employee's damages in excess of the statutory
workers' compensation limits to the employer'sliability) which might otherwise be borne by the Indemnified Person
absent theindemnity. The contractual indemnity should al so be drafted to p ass back to the employer the costs of defense
of theemployee's daim.

In Varela v. American Petrofina Co. of Texas, Inc., 658 S.W.2d 561 (Tex. 1983) the Texas Supreme Court held tha an
employer's negligence could not be consider ed in a third-party negligence action bought by an employee arising out of
an accidental injury covered by workers compensation insurance The jury had determined that the accident was
attributable asfollow s: pl ant owner's negligence (Petrofina)--43%, employer'snegligence(Hydroc arbon C onstruction) --
42%, and employe€s negligence (Varela)-15%. The supreme court reversed the trid court's reduction of the damage
award from $606,800 to $243,924, or 43% of totd damages. The supreme court held that the Workers' Compensation
Actisan exceptionto the Comparative N egligence Statute [then Article 2212a, § 2(b)] and disallowed contribution from
the employer. The court concluded:

W e hold that Article 8306, 8§ 3 (the Texas Workers' Compensation Act) isan exception to Article 22123,
§ 2(b) (the Comparative Negligence Statute). When read together those two Articles indicate the intent
of the Legislaturethat where the third party defendant's negligenceis greater than that of the employee,
the employee shall recover the total amount of damages as found by the jury diminished only in
proportion to theamount of the negligence attributed to the employee.

Further, a defendant's claim of contribution is derivative of the plaintiff's right to recover from the joint
defendant against whom contribution is sought. (citing authorities) The Workers' Compensation Act,
Article 8306, § 3, precludes any right by Varela to a cause of action against Hydrocarbon for common
law negligence. (omitted authority) Since Varelahad no cause of action against Hydrocarbon, Petrofina
had no claim for contribution from Hydrocarbon. Since Petrofina had no claim for contribution, 8§ 2(e)
of Art. 2212a has no application to this case. Id. at 562-63.

The enforceability of acontractual indemnity passing back to the employer athird-party's negligence over the"Work ers'
Compensation Bar" has been upheld. Enserch Corp. v. Parker, 794 SW.2d 2, 7 (Tex. 1990). The T exas Workers'
Compensation Act providesthat a subscribing employer has no liability to reimburse or hold another person harmless
for ajudgment or settlement resulting from inj ury or death of an employee "unless the employer executed, before the
injury or death occurred, a written agreement with thethird party to assumetheliability." TexasWorkers' Compensation
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Act, TEX. LABORCODE §417.004(Vernon 1996),repealing TEX.REV. CIV.STAT.ANN. Art. 8308-4.04 (Vernon
1996), formerly Art. 8306, § 3(d) (V ernon 1986). § 417.004 of the Texas Labor Code provides as follows:

In an action for damages brought by an injured employee, a legal beneficiary, or an insurance carrier
against a third party liable to pay damages for the injury or death under this Chapter that results in a
judgment against the third party or a settlement by the third party, the employer is not liable to the third
party for reimbursement or damages based on the judgment or settlement unless the employer executed,
before the injury or death occurred, a written agreement with a third party to assume the liability.
(Emphasis added .)

Suits brought by the indemnitee (the Indemnified Person) under an indemnity agreement against the indemnitor (the
Indemnifying Person) in the context of an employer having indemnified a third party for injuries occurring to the
employer’s employees due in part to the negligence of the employer are commonly referred to as "third-party- over
actions”. The "written agreement” requirement in the W orkers’ Compensation Act for overcoming the "Workers'
Compensation Bar” prevents oral indemnity agreements from being enforced againgt an employer for employeeinjuries.

However, asnotedinfrain the discussion of the Texas Supreme Court'sholdingin Ethyl Corp. v. Daniel Const. Co., care
hasto be used in drafting a contractual indemnity to overcome both the "express negligence" test of the Texas Supreme
Court and the Workers' Compensation Bar. The courtin Ethyl held that the contractual indemnity in the contractbetween
Ethyl (the property owner) and Daniel (the contractor/employer) requiring D aniel to indemnify Ethyl for all injuriesto
persons "caused by the negligence or carel essness of Contractor” was not adequate either to indemnify Ethyl against an
injury to Daniel's employee caused by the concurring negligence of Ethyl (90%) and Daniel (10%) or even against the
portion of the negligence attributable to Daniel.

The indemnity provision did not expressly state that it covered injuries occurring as a result of the negligence of the
indemnified person (Ethyl) and as to the portion attributable to D aniel, it did not ex pressly state that it covered cases
where D aniel was concurrently negligent. "Ethyl next contends it is entitled to comparative indemnity to the extent of
Daniel 's negligence which the jury found to be 10%. However, the contract in question contains no provision for
contractual comparative indemnity.” Ethyl at 708. Also see B-F-W Const. Co., Inc. v. Garza, 748 S.W.2d 611 (Tex.
App.--Ft. W orth 1988, no writ).

Monsanto Co. v. Owens-Corning Fiberglass Corp., 764 S.W .2d 293 (Tex. App.--Houston [1st Dist.] 1988, no writ).
The employee of the subcontractor (Owens-Corning) sued the contractor (Monsanto) for personal injuries suffered on
thejob site. The employee had already collected workers'compensation benefits from the subcontractor. The contractor
filedathird party action againstits subcontractor seeking contractual indemnity. The court held thefollowing provison
in the subcontract did not meet the express negligence standard sinceit did not expressly indemnify the contractor for
its own negligence:

Provision:

(Sub)Contractor (Owens-Corning) agreesto indemnify and save Monsanto (Contractor) and its employees
harmless against any and all liabilities, penalties, demands, claims, causes of action, suits, losses,
damages, costs and expenses (including costs of defense, settlement and reasonabl e attorney's fees) which
any or all of them may hereafter suffer, incur, beresponsiblefor or pay out ... asaresult of bodily injuries
... to any person or damage ... to any property occurring to or caused in whole or_in part by,
(Subcontractor) (or any of his employees), any of his (Sub)Subcontractors (or any employee thereof)
directly or indirectly employed or engaged by either (Subcontractor) or any of his (Sub- subcontractors).
(Emphasis and parenthetical designations added by author.)

The court noted that the term "negligence" is not found in the indemnity agreement. The indemnity did not mention
indemnifying against the negligence of the contractor. Also, it did not mention indemnifying against the concurrent
negligenceof the subcontractor (theindemnifying party). Therefore, the court noted that the agreement did not provide
for contractual comparative negligence Theindemnity contract neither covered the negligence of the contractor nor
the subcontractor. Id. at 295. The indemnity also doesnot expressly require the employer (Indemnifying Person) to
assume liability for injuries to its employees thereby overcoming the Workers' Compensation Bar.
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[ %] Indemnified Matters- “Injuries” Silenceasto Coverageof “Injuries” May Mean NoIndemnity. Thefailure
of the indemnity provision to specifically cover "personal injuries' was held to be fatal, even though the indemnity
provision otherwisewo uld meet the express negligencetest,in Ard v. Gemini Exploration Co.,894 S.W.2d 11 (Tex. Civ.
App.-- Houston [14th Dist.] 1994, writ denied).

Indemnified M atter - Indemnity astolnjuriesTo" I ndemnifying Per son’sEmployees” - OvercomingtheWorkers
Comp Bar. The Texas Supreme Court in Enserch Corp. v. Parker, 794 S\W.2d 2, 7 (T ex. 1990) construed the following
reference to injuries or deaths “to persons' to be specific enough to overcome the Workers' Compensation Bar in
holding that an employer had contractually assumed liability to indemnify athird party (Enserch) for liabilities arising
out of the concurrent negligence of the third party (the third party's negligent supervision of the employer's work):

Provision:

(Christie) assumes entire responsibility and liability for any claim or actionsbased on or arising out of
injuries, including death to persons ... inddental to the performance of this contract by (Christie)...
(Court's emphasisin bold.)

The supreme court found that this language wassufficient to refer to employeesof the Indemnifying Person (Chrigie)
and therefore met the requirements of the Texas Workers Compensation Act that permits "an express agreement in
writing assuming liability" by an employer for injuries to its employees. The court cited with approval the court of
appeals' decisionin Verson Allseel PressCo. v.Carrier Corp., 718 S.W.2d 300 (Tex. App.--Tyler 1985, writrefdn.r.e.)
which held the following similar language sufficient to overcome the Workers' Compensation Bar:

Provision:

(Carrier) ... covenants to indemnify and hold harmless Verson ... from and against any and all loss,
damage, expense, claims, suits or liability which Verson or any of its employees may sustain or incur ...
for or by reason of any injury to or death of any person or personsor damage to any property, arising
out of ...any claimed inadequate or insufficient safeguar ds or safety devices. (Enserch court'semphasis.)
Id. at 301.

The supreme court in Enserch distinguished the following provision in Port Royal Dev. v. Braselton Constr. Co., 716
S.W.2d 630, 632 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.) on the grounds that the language expressly stated
that the Indemnifying Person would not indemnify the Indemnified Person for the Indemnified Person's own negligence:

Provision:

The subcontractor agreed to indemnify the contractor from liability for or on account of injury to or death
of person or persons ... occurring by reason of or arising out of the act or (negligence) of Subcontractor
... except the act or (negligence) of the Contractor in connection with performance of this Contract.
(Emphasis added by Enserch court.)

The Indemnified Matters did not include injuriesto an employee of the Indemnifying Person due to the negligence of
the Indemnified Person.

In Fisher Constr. Co. v. Riggs, 320 S.W.2d 200, 210 (Tex. Civ. App.--Houston 1959), rev'd on other grounds, 325
S.W.2d 126 (T ex. 1959), and vacated on other grounds, 326 S.W.2d 915 (T ex. Civ. App.--Houston 1959, no writ), the
court of appeals found that a subcontractor was required to indemnify a contractor for contractor's negligent acts that
injured the subcontractor's employees pursuant to indemnity which specifically included injuries to subcontractor's
employees; the subcontractor's employees were considered to be "business invitees" in the portion of the construction
site where injury occurred.

The Texarkana Court of Appeals in Texas Utilities Electric Co. v. Babcock & Wilcox, 893 S.W.2d 739 (Tex.
App.--Texarkana 1995, no writ) found that thefollowing indemnity provision did not cover injuries to an employee of
Flour Daniel, a contractor employed by Texas Utilities, the Indemnified Person. The firstindemnity does not cover
injuriesto employeesof acontractor of Texas Utilities. The second indemnity does not cover Texas Utilities' concurrent
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negligence. The exception for Texas Utilities' sole negligence from the broad indemnity is not equival ent to an express
inclusion of Texas Utilities' concurrent negligence.

Provision:

[Babcock & Wilcox agree to indemnify Texas Utilities for claims against Texas Utilities for damages
arising from] personal injury or death or damage to property of Company's [Bab cock's] agents, servants
and employees, as well as the agents servants, and employees of Company's [Babcock's] subcontractor,
whether or not arising from sole or concurrent negligence or fault of Purchaser [Texas Utilities].

[Babcock & Wilcox] shall defend ... indemnify ... Purchaser [TU] and its ... agents ... from and against any and
all claims... of every kind and character whatsoever arising in favor of any person or entity (other than the agents,
servants, and employees or [sic] [of?] Company [Babcock] or of Company's subcontractor, as provided in the
paragraph immediately above), including ... claims ... on account of personal injuries or death, or damage to
property arising out of or incident to the work performed hereunder .... with theonly exception being that, asto
claims arising in favor of personsor entities other than for injury, death, or damage to the agents, servants, and
employees of Company [Babcodk] or Company's subcontractor, Purchaser [TU] shall not be entitled to
indemnification for claims, demands, expenses, judgments, and causesof action resulting from Purchaser's[TU

sole negligence.

Indemnity as to “Indemnifying Person’s Employees’ Does Not Cover Injuries to Indemnifying Person’s
Independent Contractors. It has been held that an indemnity provision which clearly limited a contractor's obligation
to indemnify the property owner for injuries sustained by the contractor's and its subcontractor's "employees" did not
cover aninjury sustained by aperson while serving as an independent contractor, notwithstanding that the individual was
hired, as well as paid, by the contractor. Ideal Lease Service, Inc. v. Amoco Production Co., 662 S.W.2d 951 (Tex.
1983).

Indemnity as to Injuries to “Indemnifying Person’s Agents and Contractors” Does Not Cover Injuries to
Indemnifying Person. Anindemnity provision whereby acontractor indemnified arailroad against liability for injuries
to the contractor's agents and em ployees, but did not mention injuriesto the contractor, did not indemnifyagainst injuries
to the contractor. The Indemnified Matters did not include injuries to the Indemnifying Person, the contractor.
International G.N.R. Co. v.Lucas, 70 S.W.2d 226 (T ex. Civ. App.--Texarkana1934), rev'd on other grounds99 S.W.2d
297 (Tex. Comm. 1936), later app, 123 S.W.2d 760 (Tex. Civ. App.-- Eastland 1938, writ ref'd), cert. denied 308 U.S.
573 (1939) and aff'd in part and rev'd in part on other grounds 100 S.W.2d 97 (Tex. Comm. 1937).

Indemnity asto Injuries To “Indemnified Person’s Employees” In one case, an indemnity provision in a lease
whereby the lesseeundertook to indemnify thelessor againstliabilitiesarising out of injuriesto "per sonswhomsoever "
has been construed broadly by a court to include the employees of the indemnified lessor. Gulf, C. & S. F. R. Co. v.
McBride, 309 S\W .2d 846, rev'd on other grounds, 322 S\W.2d 492 (Tex. 1958). Also see Faulk Management
Services v. Lufkin Industries, Inc., 905 SW .2d 476 (Tex. App.--Beaumont 1995, writ denied).

h. “Actsor Omissions” or “Caused” or “Arising Out of”.

[ ®]Indemnified M atter - Alleged Liability - “Caused.” McDaniel v. Anheuser-Busch, Inc., 987 F.2d 298 (5th Cir.
1993) holding theindemnitor was not obligated to defend the indemnitee against all claimsand suits, or for costs incurred
in defense of _baseless claims, since the indemnity clause required only that the indemnitor indemnify for injuries
"caused" by acts or omissons of the indemnitee.

[ *] Indemnified M atter - Causation - “Actsor Omissions.” Gulf Coast Masonry, Inc. v. Owens-lllinois, Inc., 739
S.W.2d 239 (Tex. 1987 per curiam). In aper curiamopinion, and without hearing ord argument, the Texas Supreme
Court upheld the trial court's granting summary judgment to the Indemnifying Person (the contractor) on the basis that
the indemnity provision was unenfor ceable as a matter of law. The court found the following provision failed
expressly to indemnify the plant owner for injuriesto employees of the contractor due to either party's negligence.

Provision:

Contractor (Gulf Coast) agrees to indemnify and save owner (Ow ens-1llinois) harmless from any and all
loss sustained by owner ... from any liability or expense on account of property damage or personal injury
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... sustained by any person or persons, including butnot limited to employeesof ... contractor ... arising
out of ... the performance or non-performance of work hereunder by contractor ... or by any act or
omission of contractor, itssubcontractor(s), and their regpectiveemployeesand agentswhile onowner's
premises .... (Emphasis added by author.)

Although the agreement specifiesthe contractor's duty to indemnify theowner for claimsresulting from the contractor's
acts, it failsto state,with equal specificity, theobligation to indemnifyfor claimsresulting from acts of other parties(i.e.,
owner) and does not expressly refer to the negligence of either the owner or the contractor as an Indemnified Matter.

Atlantic Richfield Co. v. Petroleum Personnel, Inc., 758 SW.2d 843, 844 (Tex. App.--Corpus Christi 1988), rev'd, 768
S.W.2d 724 (T ex. 1989). Inthis case, the employee of the contractor (PPI) sued theowner (ARCO) for injuries sustained
while working on the owner's drilling platform. ARCO impleaded the contractor seeking indemnification from the
contractor under the indemnification provision in the contract between ARCO and the contractor. The court held the
language "any negligent act of ARCO" was sufficient to define the parties' intent. The court found the following
provision met the express negligence sandard:

Provision:

Contractor (PPI) agrees to hold harmless and unconditionally indemnify company (ARCO) against and
for all liability, costs, expenses, claims and damages which (ARCO) may at any time suffer or sustain or
become liablefor by reason of any accidents, damagesor injuries either to the persons, or property or
both of (PPI), or of the workmen of either party, or of any other parties, or to the property of (ARCO) in
any matter arising from thework performed hereunder, including but not limited to any negligent act or
omission of (ARCO), its officers, agents or employees. ... (Emphasis added by author.)

[ ®] Indemnified Matter - Causation - “Acts or Omissions of Employees or Agents.” Adding “employees’ or

“agents” tothelist of Indemnified Persons may capture damages not otherwise awarded agai nstthe Indemnified Person
in its capacity as employer. See Fort Worth Elevators, Co. v. Russell, 70 S\W .2d 397, 406 (T ex. 1934), overruled on
other grounds by Wright v. Gifford-Hill & Co., 725 SW .2d 712 (Tex. 1987)-a corporation may be liable in punitive
damages for gross negigenceonly if the corporation itself commits gross negiigence. Because a corporation can “act
only through agents of some character,” Fort Worth Elevators, 70 S.W.2d 402, courts have devedoped tests for
distinguishing between acts that are solely attributable to agents or employees and acts that are directly attributable to
the corporation. See Hammerly Oaks, Inc. v. Edwards, 958 S.W.2d 387 (Tex. 1997). A corporationisliablefor punitive
damages if itauthorizesor ratifies an agent’ sgross negligence or if it is grosdy negligent in hiring an unfit agent; See
King v. M cGuff, 234 S.W.2d 403 (T ex. 1950)-adopting RESTATEMENT OF TORTS § 909; Purvis v. Prattco, Inc.,
595 S.W.2d 103, 104 (Tex. 1980)-citingtheRESTATEMENT (SECOND) OFTORTS § 909, which isunchanged form
the original RESTATEMENT OF TORTS § 909; or if it commits gross negligence through the acts or omissions of a
“vice principal” See Hammerly Oaks, Inc. v. Edwards, 958 S.W .2d 387, 389 (Tex. 1997). A “vice principal”
encompasses: (a) corporate officers; (b) thosewhohave authority to employ, direct,and discharge servants of themaster;
(c) those engaged in the performance of nondel egableor absol ute duties of the master; and (d) those to whom the master
has confided the management of the whole or a department or a division of the business. Hamerly Oaks, 958 S.W.2d
391.

[ 2] Indemnified Matter - Causation - “Arising Out Of.” The phrase “arising out of” has been the subject of recent
cases. In General Agentsv. Arredondo, 52 S.W.3d 762 (T ex.App.-San Antonio [4" Dist.] 2001, no writ) the court
broadly construed the exclusion for “injuries arising out of a contractor’s and subcontractor’ s operations’ contained in
a contractor’s commercial generd liability policy as not beinglimited to injuries caused by an act of the contractor or
subcontractor. The court found that “all that is required isa “causal connection”. The court cited the following
authorities for this conclusion:

Cf. Mid-Century Ins. Co. v.Lindsey, 997 S.W.2d 153, 156- 57 (Tex. 1999)(“For liability to ‘arise out of’
in the context of an *additiond insured’ endorsement does not require that named insured’ sact caused
accident.”) Indeed, in more recent cases, the Fifth Circuit hasrecognized that the phrase “ arisingout of”
is“understoodto mean‘originating from, ‘havingitsoriginin,’ ‘growingout of,’ or ‘flowing from.””
American States Ins. Co. v. Bailey, 133 F.3d 363, 370 (5'" Cir. 1998)(quoting Red Ball Motor Freight,
Inc. v. EmployersMut. Liab. Ins. Co., 189 F.2d 374, 378 (5" Cir. 1951)). Thus, a“claim needonly bear
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an ‘incidental relationship’ to the excluded injury for the policy’ s exclusion to apply.” Bailey, 13 F.3d
at 370 (quoting Continental Cas. Co. v. Richmond, 763 F.2d 1076, 1080-81 (9" Cir. 1985).

ThecourtinSieber & Callicutt, Inc.v.LaGloria, 66 S.W.3d. 340 (Tex. App.—Tyler 2001,nowrit) found, in acase where
the negligence of the Indemnified Party (La Gloria) and the negligence of the Indemnifying Party (Sieber & Callicutt)
was determinedto be equal, that the negligence of the Indemnifying Party was a“substantial factor” and “a proximate
cause” of theliability although not the only factor in causing the Indemnified Matter (liability to the estate of a deceased
employee of the Indemnified Party, LaGloria). La Gloriasettled the wrongful death action and sued Sieber & Callicutt
on Sieber & Callicutt’s indemnity in its maintenance contract with LaGloria. The trial court found that there was a
reasonable risk that La Gloriawould have been found grosdy negligent (the manway cover was in extreme disrepair),
Sieber & Callicutt also was negligent (by running a hot water line into the tank and not advising La Gloria), and La
Gloria and Sieber were equally negligent. T he Indemnifying Party (Sieber & Callicutt) urged the court to find that the
“arisingin any manner” language in the indemnity did not “provide alower causal connection than proximate cause”
and thusit should not be required to indemnify La Gloria, evenfor Sieber’ sproportion of causaion. The court rejected
Sieber’s argument noting that the trial court found that Sieber was negligent and that a component of negligence is
proximate cause. Since the indemnity provision expressly provided for Sieber to indemnify La Gloria for Sieber’s
proportionate share of liability, Sieber was liable to La Gloriafor one-half of the settlement.

The Beaumont Court of Appeals, in Faulk M anagement Services v. Lufkin Industries, Inc., 905 S.W.2d 476 (Tex.
App.--Beaumont 1995, writ denied), upheld the following provision as covering injuries to an employer’s employees
caused by the sole negigence of the Indemnified Person (premises owner) even though injuries to the
contractor/employer’s employeeswas not specifically mentioned, and the indemnity provision was worded in terms of
injuries"caused by the (contractor/employer)” and did not expressly mention that it covered injuries "caused by” the
Indemnified Person

Provision:

By signing the below staement, the seller (meaning Faulk Management as the "seller’ of janitorial
services) agrees to ... indemnify ... Lufkin Industries, Inc. against loss ... caused by the seller, its
employees, agents or any subcontractor arising out of or in consequence of the performance of this
contract.

It is the intention of the Seller and/or Contractor to indemnify Lufkin Industries, Inc. even in the event
that any such claims, demands, actions or liability arisesin whole or in part from warranties expressor
implied, defects in materials, workmanship or design, condition of property or its premises and/or
negligence of Lufkin Industries, Inc. or any other fault claims as a basis of liability for Lufkin Industries,
Inc.

Indemnified M atter - “ ArisingOut Of” -“In Connection With.” Indemnified Liabilitiesmay be contractually limited
to such injuriesas" arise out of" or are" in connection with" the work being performed by the Indemnifying Person.
If the indemnity is so limited, then it might be held not to cover the negligent acts of the Indemnified Person that are
unrelated to the performance of the scope of the work by the Indemnifying Person. Sun Qil Co. v. Renshaw Well Serv.,
Inc., 571 S.W.2d 64, 70-71 (Tex. App.--Tyler 1978, writ ref'd n.r.e.); Westinghouse Electric Corp. v. Childs-Bdlows,
352 S.W.2d 806, 832 (Tex. App.--Ft. Worth 1961, writ ref'd); and Martin Wright Electric Co. v. W.R. Grimshaw Co.,
419 F.2d 1381 (5th Cir. 1969), cert. denied, 397 U.S. 1022 (1970). The court in Westinghouse Electric Corp. v.
Childs-Bellows, 352 S.W.2d 806 (Tex. Civ. App.--Ft. Worth 1961, writ ref'd) found that the indemnity agreement of a
subcontractor did not include injuries to the subcontractor's employeeswho had been injured through the negligence of
employeesof the contractor engaged in work unrelated to the subcontract. How ever, this result might also be explained
asbeing anattempt by pre-Ethyl courtstolimitindemnity agreementswith the"clear and unequiv ocal" test. SeeDuprev.
Penrod Drilling Corp., 993 F.2d 474, 479 (5th Cir. 1993). In another case the court held that the subcontractor's
indemnity did not extend to the death of the subcontractor's employee caused by the negligent acts of the contractor's
employees. Brown & Root, Inc. v. Service Painting Co., 437 S.W.2d 630 (Tex. Civ. App.--Beaumont 1969, writ ref'd).
The death of the employee of the subcontractor did not "occur in connection with" the subcontracted work,
notwithstanding the fact that the employee was engaged in sublet work at the time of the employee's death. The work
being performed by the employee of the general contractor was not connected to the work being performed by the
employee of the subcontractor. TheBrown & Root indemnity clause reads:
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Provision:

Subcontractor agreesto indemnify and to save General Contractor ... harmless fromand against all clams
... which may be caused or dleged to have been caused in whole or inpart by, or which may occur or be
alleged to have occurred in connection with, the performance of the Sublet Work.

See also Westinghouse Electric Corp. v. Childs-Bellows, 352 S.W .2d 806 (Tex. Civ. App.--Ft. Worth 196 1, writ ref'd);
Ohio Oil Co. v. Smith, 365 S.W.2d 621 (Tex. 1963); Spence & Howe Constr. Co. v. Gulf Oil Corp., 365 S.W.2d 631
(Tex. 1963); and Alamo Lumber Co. v. Warren, 316 F.2d 287 (5th Cir. 1963).

[ *]Indemnified M atter - Causation - “ Arising Out Of theWork.” Indemnity provisions seek to tie theindemnified
liability in some fashion to relationship between the Indemnified Person and the Indemnifying Person. The most
common means of connection is to gate that theliabilitiesindemnified “arise out of” some aspect of the relationship,
such as indemnifying an owner, as the Indemnified Party, for bodily injuries or deaths “ arising out of the Work”of a
contractor.

“ArisingOut Of” -“ Job Site.” In Sun Oil Co.v. Renshaw Well Service, Inc., 571 S.W.2d 64 (Tex. Civ. App.--Tyle
1978, writ ref'd n.r.e.), the courtfound that the indemnified person was not entitled to ind emnification against injury to
aworker injured while driving fromthe work dte after completion of the work. In Martin Wright Electric Co. v. W. R.
Grimshaw Co., 419 F.2d 1381 (5th Cir. 1969), cert. denied 397 U.S. 1022 (1970), the court refused to extend the
subcontractor's indemnity to include the death of a subcontractor's employee killed while leaving work after putting his
tools away where the death was caused solely by the contractor's negligence.

[ * ] Indemnified Matter - Time of Occurrence of Act or Omission. Indemnity provisions have been strictly
construed to limit the time of the occurrence of the Indemnified Matters. In Manges v. Willoughby, 505 S.W.2d 379
(Tex. Civ. App.--San Antonio 1974, writ ref'd n.r.e.), the court construed an indemnity by a sublessee to the sublessor,
which had "assumed all obligations" under the |easg, as not covering damages to the leased premises which occurred
prior to the sublease.

Future Claim for Conduct L egal at Timeof Occurrence. The Fifth Circuit has addressed indemnifications for strict
liability under environmental protection lawsin Fina, Inc. v.ARCO, 200 F.3D 266 (5™ Cir. 2000). In Finathe court had
to determine the enforceability of two indemnity provisions, the first in a 1969 sales contract between ARCO and BP
Oil Company (the “ARCO/BP Agreement” ) asto arefinery located in Port Arthur, Texas being acquired by BP from
ARCO, and the second in a 1973 sales contract between BP and Fina (the “ BP/Fina Agreement’) whereby Fina
acquired the refinery from BP. Finasued BP and ARCO for $14,000,000 in investigatory and remedial response costs
itincurred after it discovered contamination at therefinery in 1989. Finasought contribution from BP and ARCO under
CERCLA. BP counterclaimed that the liability was covered in Fina's indemnity of BP in the BP/Fina Agreement.
ARCO counterclaimed that theliability was covered by theind emnity in the ARCO/BP A greement was assumed by Fina
by the BP/Fina Agreement. The BP/Fina Agreement contained an express choice of laws provision choosing Delaware
law. The ARCO/BP Agreement was silent as to applicable law. The indemnity provisions are the following:

ARCO/BP Agreement. BP shall indemnify, defend, and hold harmless ARCO ... against all claims,
actions, demands, losses or liabilities arising from the ownership or the operation of the Assets ... and
accruing from and after Closng ... except to the extent that any such clam, action, demand, loss or
liability shall arisefrom thegross negligenceof ARCO.

BP/Fina Agreement. Fina shall indemnify, defend and hold harmless BP ... against all claims, actions,
demands, losses or liabilities arising from the use or the operation of the Assets ... and accruing from and
after closing.

Asto the BP/Fina Agreement the court first determined that it would uphold the parties choice of Delaware law as the
court could not discern a fundamental public policy of the Stateof Texas that would beviolated by applying the “clear
and unequivocd” test applicable to the enforceability of indemnity provisions covering the Indemnified Person’s
negligence. The court then held that the “all claims” language inthe BP/Fina Agreement clearly covered liabilities
arising under CERCLA , even though CERCLA was not enacted until 1980. The court noted that unlike Texas no
Delaware case had addressed the ap plicability of the clear and unequivocal test to claims based on strict liability. The
court found that the same policy reasons that existed in Texas' extension of the express negligence doctrine to strict
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liability cases also existed in Delaware to extend the clear and unequivocal test to strict liability claimsin interpreting
indemnities.

The court rg ected BP’ sargumentthat normal contract rules of interpretation should apply to interpreting theindemnity.
BP argued that the dear and unequivocal test should not goply to indemnificationfor prior acts giving rise to potential
futureliability (with “past” and “future’ being determined by reference to thetime atwhich the indemnity provisionwas
signed). The court rejected BP's argument that under Texas law the express negligence doctrine is inapplicable to
indemnitiesfor past conduct giving rise to potential future liability and therefore similarly the court should find that
Delaware would not apply the clear and unequivocal test to potential future liability for past acts. The court stated,

Even asto Texaslaw, itisnot at all clear thatBP’ s conclusioniscorrect. The language used by the Texas
courts isambiguous: “Future negligence” mightrefer to future negligentconduct, but it dso might refer
to future claims based on negligence. True, the Texas rule does clearly distinguish between
(1) indemnification for past conduct for which claims have already been filed at the time the indemnity
provision is signed and (2) indemnification for future conduct for which claims could not possibly have
been filed at the time the indemnity provision was signed. Still, no Texas case has addressed the
applicability of the ruleto the rare stuationin which a party attempts to invoke the protection of an
indemnity agreement against a claim filed after the indemnity was signed but arising from conduct that
occurred prior to signing of the indemnity.

The court held that under D elaware law the indemnity in the BP/Fina Agreement did not clearly and unequivocally
require Finato indemnify BP for its strictliability under CERCLA that arose after the indemnity agreement (the“ future
claim”) for conduct prior to the indemnity agreement. As to ARCQO'’s “circuitous indemnity obligation” being
enforceable against Fina, the court held thatthe ARCO/BP Agreement did not pass the fair notice tes under Texas|law
and would not pick up strict liability claims for ARCO’ s futurestrict liability for itspast conduct. The courtnoted that
Fina's claims under the Resource Conservation Recovery Act, 42 U.S.C. 88 6901 et seq., and § 361.344 of the Texas
Solid W aste Disposal Act similarly would not be barred by the indemnity.

5. Excluded Matters or Liabilities,

a. Gross Negligence.

[ %] Indemnified Matter - Excluded Matter - “ Except Gr oss Negligence.” Haring v. Bay Rock Corp., 773 S.W.2d
676 (Tex. App.--San Antonio 1989, no writ). In this caseinvolving a wrongful death action, the San Antonio Court of
Appeals held the following provision did not meet the express negligence teg since the negligence of the alleged
indemnified person (oil and gas lessee) isnot mentioned. The provision isworded as a disclaimer by the operator as to
any liability except for gross negligence, and not as an indemnification by the operator for the operator's "disclaimed"
but not expressly disclaimed negligence.

Provision:
[Operator (Bay Rock Corp.)] shall haveno liability to ownersof interestsin said wellsand leases (Haring)

for losses sugained, or liabilities incurred, except such asmay result from gross negligence or from
breach of the provisions of this agreement.

b. Sole Negligence.

[ %] Indemnified Matter - Excluded Matter - “Excepting Only Sole Negligence.” In Singleton v. Crown Central
PetroleumCorp., 729 S.W.2d 690 (Tex. 1987), the Texas Supreme Court found that the following provision failed the
express negligence gandard since the provision stated what wasnot to be indemnified--claims resulting from the sole
negligenceof the premisesowner--rather than expressly gating that the premises owner was to be indemnified from its
own negligence.

Provision:

Contractor agrees to ... indemnify ... owner from and against any and all claims ... of every kind and
character whatsoever, ... for or in connection with loss of life or personal injury ... directly or indirectly
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arising out of ... the activities of contractor ... _excepting only claims arising out of accidents resulting
from the sole negligence of owner. (Emphasis added by author.)

Linden- Alimak, Inc. v. McDonald, 745 SW .2d 82 (T ex. App.--Ft. Worth 1988, writ denied). The Fort Worth Court
of Appeals reviewed an indemnity provision in an equipment rental agreement. An employee (McDonald) of the
equipment lessee (Thomas S. Byrne, Inc.) filed suit against the equipment lessor (Linden-Alimak) to recover damages
for personal injuries sustai ned whil e the leased crane was being erected. The equipmentlessor filedathird party action
against the lessee for indemnification. The court held that the following indemnity provision in the equipment |lease
agreement suffered the same defect as the provision in Crown Central Petroleum. The court found the indemnity
language to be inadequate to indemnify the equipment lessor aganst its concurrent negligence The indemnity, by
excluding the lessor's sole negligence, did not include a case of lessor's concurrent negligence. Situations involving
lessor's concurrent negligence were not mentioned (i.e., "in part" not mentioned).

Provision:

It is expressly understood and agreed that L essor shall not be liable for damages, lossesand injuries of
any kind whatsoever, whether to persons or property, or for any other loss arising from the operation,
handling, use of, transportation of,, or in any way connected with the said equipment or any part thereof
from whatsoever cause arising, except direct damages, losses or injuries caused by Lessor's sole
negligence. Lessee shall indemnify and save Lessor harmless from any and all_daims demands,
liabilities, judgments, actions or causes of action of any nature whatsoever (except if caused by L essor's
sole negligence) arising out of the sdection, possession, leasing, operation, control, use, maintenance,
repair, adj ustment or return of the equipment. (Emphasis added by author.)

The Texarkana Court of Appeals in Texas Utilities Electric Co. v. Babcock & Wilcox, 893 S.\W.2d 739 (Tex.
App.--Texarkana 1995, no writ) found that neither of the following indemnity provisions expressly covered the
Indemnified Person's (T exas Utilities') concurrent negligence in causing injuries to an employee of Flour Daniel, a
contractor employed by Texas Utilities.

Provisions:

[Babcock & Wilcox agree to indemnify Texas Utilities for claims against Texas Utilities for damages
arising from] personal injury or death or damageto property of Com pany's [Babcock's] agents, servants
and employees, as well as the agents, servants, and employees of Company's [Babcock's] subcontractor,
whether or not arising from sole or concurrent negligence or fault of Purchaser [TU].

[Babcock & Wilcox] shall defend ... indemnify ... Purchaser [TU] and its ... agents ... from and against
any and all claims... of every kind and character whatsoever arising in favor of any person or entity (other
than the agents, servants, and employees or [sic] [of?] Company [Babcock] or of Company's
subcontractor, as provided in the paragraph immediately above), including ... claims ... on account of
personal _injuries or death, or damage to property arising out of or incident to the work performed
hereunder .... with theonly exception being that, asto claims arising in favor of personsor entities other
than for injury, death, or damage to the agents, servants, and employees of Company [Babcock] or
Company's subcontractor, Purchaser [TU] shall not be entitled to indemnification for claims, demands,
expenses, judgments and causes of action resulting from Purchaser's[TU] sole negligence

The first indemnity does not cover injuries to employees of a contractor of TexasUtilities. The second indemnity does
not cover Texas Utilities' concurrent negligence. The exception for Texas Utilities' sole negligence from the broad
indemnity is not equivalent to an expressinclusion of Texas Utilities' concurrent negligence.

Similar language (“regardl ess of whether or not such claim ... iscaused in part by a party indemnified hereunder”)
does not meet the express negligence test: Monsanto Co. v. Owens-Corning Fiberglass Corp., 764 S.W.2d 293 (T ex.
App.--Houston [1st Dist.] 1988, nowrit); Glendal e Construction Services,Inc. v. Accurate Air Systems, Inc., 902 S.W.2d
536 (T ex. App.--H ouston [1st Dist.] 1995, writ denied).
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c. Willful or Knowing Acts or Omissions.

[ ¥] Indemnified Matter - Excluded Matter -“Willful or Knowing Acts or Omissons of Indemnified Person.”

The court in Kenneth H. Hughes Interestsv. Westrup, 879 S.W.2d 229, 232-33 (Tex. App.—-Houston [1st Dist] 1994,
writ denied) interpreted an exclusion from a contractor's indemnity contained in a construction contract between a
commercial landlord and itscontractor for “any claim aris(ing) out of the sole and grossnegligence or willful misconduct
of Owner (the commercial landlord, the Indemnified Person)”as including as an exclusion the landlord's "knowing"

violation of the warranty of commercial habitability and/or "knowing deceptive trade practice" in its lease with the
injuredtenant. Thiscaseinvolved ashoe store thatwas put out of busnessin the landlord's shopping center by repeated
flooding arising out of the action of abadkhoeoperator of asubcontractor of landl ord's constructioncontractor. The case
involveddual theories of recovery, the negligence of the contractor and the knowing deceptive trade practice and breach
of warranty of the landlord. The backhoe operator accidentally broke asewer line,and covered it up after he discovered
his error instead of reporting the accident. The tenant reported to the landlord that water was seeping from aleak in the
slab outside of its premises. The landlord, who wasunaware of the backho e operator's actions, repeatedly reassured the
tenant after each of several floods, that it had corrected the problem when, in fact, it knew it had not. The court held that
the intent of the parties by excluding gross negligence, also must have intended to exclude knowing conduct of the
landlord, which is a "more culpable standar d than gross negligence.” The court noted that to hold otherwise would be
to hold thatthe intent of the parties was that theindemnitees would not be entitled toindemnity for an act done with the
mental state at the low end of the "continuum" of culpable mental states, but would be so entitled for an act done with
amental state that is higher on the scale, i.e., an act that is more culpable than another for which they indisputably are
not entitled to indemnity. Luna v. North Star Dodge Sales, Inc., 667 S.\W.2d 115, 118 (Tex. 1984).

d. Indemnified Person’s Liability.

[ ®] Indemnified Liability - Excluded Liability - Indemnified Person’s Liability. In Renfro Drug Co. v. Lewis, 235
S.W.2d 609 (Tex. 1950),23 A.L.R.2d 1114 (1950), the court refused to extend the lessee's indemnity coveringinjuries
to persons occurring on the leased premises from any cause to include liabilities arising out of defects in the premises
where the indemnity contained an exception for "any ligbility which lessor would be liable" Also accord Port Royal.

6. Other Provisions

a. Choice of L aws.

[ *] Choiceof L aws. No Express Choice of Laws Provision. In Maxus Exploration Co., f/k/a Diamond Shamrock
Exploration Co. v. Moran Bros., Inc., 817 S.W.2d 50 (Tex. 1991), the Texas Supreme Court had to determine whether
Kansas law or Texas law applied absent an express choice of laws provision in a contract containing indemnity
provisions. The court determined that the laws of Kansas wereto be applied to the indemnity clause to determineif it
was enforceable. The supreme court referred to the following statement in the Restatement as controlling the
determination of the appropriate state'slawsto govern anindemnity in contracts containing no choice of laws provision:

The existence of a contractual right to indemnity, and the rights created thereby, are determined by the
law selected by application of the rues of §8§ 187-188. RESTATEMENT (SECOND) OF CONFLICT
OF LAWS § 173, Comment b (1971).

The Restatement sets forththe following general rule in Regatement § 188(1) to be applied in cases where the parties
have not themselves chosen what law governs their agreement:

The rights and duties of the parties with respect to an issue in contract are determined by the local law of
the state which, with respect to thatissue, hasthe most significant relationship to the transaction and
the parties under the principlesstatedin § 6.

Section 188(2) lists the contacts comprising the relationship between transactions and locale ordinarily to be taken into
account in applying the principlesin § 6. These include:

(a) the place of contracting,

(b) the place of negotiation,

(c) the place of performance,

(d) the location of the subject matter of the contract, and

(e) the domicile, residence, nationality, place of incorporation and place of business of the parties.
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The court, quoting DeSantis, found that as to service contracts "[a]s arule, (thefact that the services are almost entirely
in a particular state) that factor alone is condusive in deteeminingwhat state'slaw isto apply." DeSantis v. Wackenhut
Corp., 793 S.\W.2d at 679 (Tex. 1990). Section 196 of the Restatement sates

The validity of a contract for the rendition of servicesand the rights created thereby are determined, in
the absence of an effective choice of law by the parties, by the local law of the state where the contract
requiresthat the services, be rendered, unless, with resgect to the particular issue, some other gate has
a more significant relationship under the principles sated in § 6 to the transaction and the parties, in
which event the local law of the othe state will be applied.

The court noted that in someinstances it ismore appropriate to consder the diguted contractual issue separately from
the contractas awhole. RESTATEMENT (SECOND) OF CONFLICT OF LAW S Title C, Particular Issues, at 631-32
(1971) states

... most issuesinvolving acontract will usually be governed by asingle law, (occasionally) an approach directed
to the particular issue, rather than to the kind of contract involved, will provide a more helpful basis for the
decision of a choice-of-law question.

The court noted that even assuming that the indemnity obligations should be considered separately from the contract as
to the determination of theapplicable staterul es, theindemnity obligationswere performable for the most part in Kansas.
Therefore, pursuant to 8 196 relating to conflicts of laws in service contracts, the court determined that the law of the
state of Kansaswas to be used, unless some other state (Texas) had a more significant relationship to the transaction and
the parties under the principlesin § 6 of the Restatement. Section 6 providesthat absent a statutory directive concerning
the law to be applied in a case, the following seven factors are relevant:

1) the needs of the interstate and international systems,

2) the rdevant policies of theforum,

3) the relevant policies of other interesed states and the relative interests of those states in the
determination of the particular issue,

4) the protection of justified expectations,

5) the basic policies underlying the particular field of law,

6) certainty, predictability and uniformity of result, and

7) ease in the determination and application of the law to be applied.

The court declined to expressitsopinion on whether the particular provisionin question would violatetheTexasOilfield
Anti-Indemnity Statute, assuming Texaslaw applied. Since the court concluded that the Texas statutewas not designed
to have extraterritorial reach and Kansas had no public policy against such indemnity provisons, the court held that on
balance the factorsrequired the application of Kansas law.

Express Choice of Laws Provision. The T exas Supreme Court has adopted the principles set forth in§ 187 of the
RESTATEMENT (SECOND) OF CONFLICT OF LAWS (1971) in order to determineif a choice of law s provisionis
to be enforced. DeSantis v. Wackenhut Corp., 793 S.\W .2d 670 (Tex. 1990). See Weiner and Ale, Making Choice of
Law a Contact Sport: Contractual Choices of Law in Texas, 54 TEX. B.J. 262 (Mar. 1991) for an analysis of the
DeSantis opinion and for suggestionsfor maximizing the chance that a contractual choice of laws provision will be
enforced by a Texas court. If the law of another state is chosen and the contract is for the sale, lease, exchange, or other
disposition of goods for the price, rental, or considerationof $50,000 or less, any elementof the executionof the contract
occurred in Texas and a party is a resident of Texas or is an entity created under the laws of Texas, then the boldface
type, capital letters, or other conspicuous manner requirementsof TEX. BUS. & COMM. CODE ANN. § 35.52 (Vernon
Supp. Pamphlet 2003) will apply.

Under the Restatement rul e, the choice of laws provision will be uphdd unless all the factorsin Resatement § 187(2)(b)
are met; namely, (a) some other state's law would apply had the parties not made a choice; (b) that other state has a
materially greater interest than doesthe chosen state in the enforceability of the contractual provisions atissue; and (c)
the contractual provisionsat issue violates a fundamental policy of that other state.

New Mexico has upheld a provision choosing Texas law to apply to an indemnity that indemnified against the
IndemnifiedPerson’ s negligence, even though such an indemnity would not be enforceable under New Mexicolaw. The
New Mexico court found thatthe provision did not viol ate afundamental public policy of the State of New Mexico even
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though New M exico statutes prohibited a similar contractual indemnity for contracts governed by New Mexicolaw. The
court found that the same public policy could be upheld (promotion of safety) by upholding the indemnity since the
Indemnifying Party al so was required to obtain insurance supporting itsindemnity. Regan v. McGee Drilling Corp., 933
P.2d 867 (New. M ex. 1997) (“it issaid that courts should invokethis publicpolicy exceptiononly in‘extremely limited’
circumstances.... Otherwise, since every law is an expression of a state’s public policy, the forum law would always
prevail unlesstheforeign law wereidentical, and the exception would swallow the rule (rule-the rights of the partiesto
a contract are primarily determined by the terms of the contract)”).

b. Settlement Authority.

[ “°] Settlement - No Right to Indemnity When Voluntarily Settle an Indemnified Liability Absent Contractual
SettlementAuthority. Settlement by onejoint tortfeasor extinguishesany common law and statutory contribution rights
such person may have had. Beech Aircraft Corp. v. Jinkins, 739 SW .2d 19 (T ex. 1987); International Proteins Corp. v.
Ralston- Purina Co., 744 S.W.2d 932 (Tex. 1988); TEX. CIV. PRAC. & REM. CODE ANN. § 33.015(d) (Vernon
1997).In MAN GHH Logistics GMBH v. Emscor, Inc., 858 SW.2d 41 (T ex. App.--H ouston [14 th Dist.] 1993, no writ),
the court of appeal sdenied both the seller and the buyer of acrane contribution and indemnity against the other after each
had separately settled with the claimants for $3,000,000 for deaths and injuries sustained when a 152 foot tower crane
fell over while being dismantled. The seller of thecrane (Emscor) voluntarily settled two death claimsin October, 1990.
In November, 1990, the buyer of the crane (M AN GHH) agreed to a $3,000,000 judgment in favor of the two families.
Additionally, the court denied both the seller and the buyer respectively any right to "contractual contribution" pursuant
to thereciprocal indemnity agreements contained in the Asset Purchase Agreement between seller and buyer. The Asset
Purchase Agreement provided as follows:

Indemnification by Sellers. Sellers(Emscor), jointly and severally, hereby indemnify and hold harmless
the Purchaser and its respective successors and assigns from and against any loss, damage, or expense
(including reasonable attorney's fees) caused by or arising out of:

(1) any breach or default in the performance by Sellers of any covenant or agreement of Sellers
contained in this Agreement;

(2) any breach of warranty or inaccurate or erroneous representation made by Sellersherein, in any
Exhibit hereto, or in any certificate or other instrument delivered by or on behalf of Sellers
pursuant hereto;

(3) third party claimsregarding Emscor's management of Purchaser's Wolff tower cranes prior to the
Closing Date;

4 third party claimsregarding any matter relating to titleto or Emscor's maintenance of the Purchase
Assets prior to the Closing Date; or

(5) any liability arising out of any and all actions, suits, proceedings, claims, demands, judgments,
costs, and expenses (including reasonable legal and accounting fees) incident to any of the
foregoing.

The court dismissed each party's request for contractual indemnity and/or contributionfrom the other party. The
court found that the quoted provision did not protect the buyer (and conversely the reciprocal provision did not protect
the seller) because (1) it did not provide that the other party would reimburse the settling party for any voluntary
settlements made with any plaintiffs; (2) the provisions did not mention "contribution" and failed to discuss any
apportionment of fault; and (3) the provision did not ex press any intent by the parties for a claim for reimbursement.
Id. at 43.

InLiberty Steel Co. v. Guardian Title Co. of Houston, Inc., 713 S.W .2d 358, 360 (T ex. App.--D allas 1986, no writ), the
court held there did notexist an equitableright in the Indemnified Party (Guardian Title Co.) to settle aclaim (an abstract
of judgment bonded around) when the Indemnifying Person did not voluntarily step in and assume the defense agai nst
the adverse claimant. The Indemnified Person had sent aletter to the Indemnifying Person requesting the Indemnifying
Person to "honor the terms" of the indemnity agreement. The court found that the indemnity contract did not contain
a provision obligating the Indemnified Person to offer to undertake the defense of the claim and that the Indemnifying
Person never made a "tender of the defense" to the Indemnified Person. Therefore, the Indemnified Person could not
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obtain reimbursement of the amount paid to settle the adverse claim when the Indemnified Person settled the claim in
violation of the following contractual provision:

Provision:

no payment, compromise, settlement, accord or satisfaction shall be made without the prior written approval of
Liberty Steel (the Indemnifying Person)....

A court has upheld a provison ina contract that authorized a right-of-way owner to compromise and settle dl claims
for damage within the right-of-way in connection with an indemnity provison with acontractor. Phillips Pipeline Co. v.
McKown, 580 S.W.2d 435 (Tex. Civ. App.--Tyler 1979, writrefdn.r.e.). Also see Sieber & Calicutt, Inc.v. La Gloria,
66 S.W.2d 340 (T ex.App.—Tyler 2001, no writ) and Amerada Hess Corp. v. Wood Group Production Technology, 30
S.W.3d 5 (Tex. App.—Houston [ 14" Dist.] 2000, writ denied) upholding settlement authority granted by an Indemnifying
Person to an Indemnified Person.

Reasonable and Prudent. For a settling Indemnified Person to recover an amount of the settlement from this
Indemnifying Person, the Indemnified Person must show the potential liability to a claimant and that the sttlementwas
reasonable, prudent and made in goodfaith underthe circumstances. Fireman’sFund Ins. Co.v. Commercial Standard
Ins. Co., 490 S.W.2d 818, 824 (Tex. 1972);overruled on other grounds by Ethyl Corp. v. Daniel Constr. Co., 725
S.W.2d 705, 708 (Tex. 1987); Sieber & Calicutt, Inc. v. La Gloria, 66 S\W.2d 340 12-00-001-00123-CV (Tex.
App.-Tyler 2001, no writ) and Amerada Hess Corp. v. Wood Group Production Technology, 30 S.W.3d 5 (Tex.App.
[14" Dist.] 2000, writ denied); Texas Property Casualty Ins. Gty. Ass'nv. BSA, 947 S.W .2d 682 (Tex.App.-Austin
1997); Getty Oil Corp. v.Duncan, 721 S\W.2d 475, 477 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.). Absent an
unconditional contractual right to settlte, an Indemnified Person who settles a claim without obtaining a judicial
determination of his liability, assumes in his action for reimbursement, the burden of proving facts that might have
rendered him liable to claimant, as well as the reasonableness of the amount he paid. Aerospatiale Helicopter Corp.v.
Universal Heath Services, Inc., 778 S.W.2d 492, 500 (Tex. A pp.--Dallas 1989), cert. denied, 498 U.S. 854, 111 S.CT.
149, 112 L.Ed.2d 115 (1990). Determining whether a settlement of a wrongful death case is reasonable involves
experienceand specialized knowledge. Anattorney must review and analyze, among other things, the underlying facts,
the identity of the defendant, the damage elements available to a plaintiff, the specific injuries or losses incurred by a
plaintiff, the settlement amounts received in similar cases, the complexity of the case, as well as the strength and
resourcesof the opposing counsel. SeeBurrowv. Arce, 997 S.\W .2d 229 (Tex. 1999). Also see Sieber & Calicutt, Inc.v.
La Gloria, 66 S.W.3d 340 12-00-001-00123-CV (Tex.App.-Tyler 2001, no writ) where court found that L a Gloria
settlement was reasonabl e, prudent and made in good faith and thuswasto be reimbursed by Sieber & Calicutt pursuant
to theindemnity agreement between LaGloriaand Sieber & Calicutt. The courtin Amerada Hess Corp.v. Wood Group
Production Technology, 30 S.W.3d 5 (Tex.App. [14™" Dist.] 2000, writ denied) upheld a settlement as being reasonable
and entirely covered by the indemnity agreementeven though another defendant wasalso released because the expert’s
testimony supported the trial court’ s finding that the settlement amount was reasonabl e as to the Indemnified Person’s
potential liability independent of the other released defendant’s potential liability; no apportionment of the settlement
amount wasrequired.

Good Faith. An Indemnified Person can not recover to reimburse himself for amounts paid in setiement, if the
settlement was not madein good faith. H.S.M. Acquisitions, Inc. v. West, 917 S.W.2d 872, 880 (Tex. App.--Corpus
Christi 1996, writ denied). Additionally, even though an indemnity agreement vests settlement authority in the
Indemnified Person, a contractual requirement of settling in "good faith” can lead to liability on the part of the settling
Indemnified Person. The court in H.S.M. Acquisitions, Inc. found the terms of an agreed judgment between a claimant
and the Indemnified Person to be collusive, in part because the settling parties agreed to keep the terms of the judgment
confidential and not to file an abstract or other public notice of the jud gment.

In Associated Indemnity Corp. v. CAT Contracting, Inc., 918 S.W.2d 580 (Tex. App.--Corpus Christi 1966, no writ),
the court found tha an Indemnified Person breached a covenant of good faith contained in the sttlement authorization
provision of an indemnity agreement supporting a performance bond when the bonding company (Surety) settled abond
claim without adequate investigation of the circumstancesof the claim, and without advance notice to the principal and
an opportunity for the principd to argue itscase with the obligee. The court further found acommon law duty of good
faith and fair dealing under these circumstances, the breach of which gaverise to mental anguish damages on the part
of the owners of the principal.
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Express Negligence Prerequisite. If theindemnity clause does not pass the ex press negligence test and the plaintif f's
injuries arise from a negligence claim or through a strict liability claim against the Indemnified Person, then the
Indemnifying Person is not liable for a setiement negotiated by the Indemnified Person, even though the indemnity
agreement contains an absolute power to settle. Coastal States Crude Gathering Co. v. Natural Gas Odorizing, Inc.,
899 S.W.2d 289 (T ex. App.--H ouston [15th Dist.] 1995, no writ)- -Coastal not able to collect back on $10,500,000
settlement paid to persons injured by fire and explosion fueled by propane gas odorized and sold by Coastal using
odorizing chemicals supplied by Naturd Gas Odorizing. Indemnity agreement failed to mention liability arising out of
strict liability and was contained on back of purchaser order in inconspicuous fashion (same black ink asrest of order
form).

C. Assignability.

[ ] Assignability. The ability to assign an indemnity or to include within the scope of an indemnity subsequent
property owners is avaluable right that can add value to a property. A typical contract containing an indemnity may
contain a standard "successor and assign" provision. Consideration should be given to whether this provison extends
to theindemnity obligation. For example, anenvironmental indemnity from amajor oil company in connection with the
sale of the company's decommissioned oil refinery can be like an insurance policy against otherwise uninsurable
environmental risks.

d. Cumulative or Exdusive Remedy.

[ ] Cumulative or ExclusiveRemedy. The indemnity should address whether its rights are exclusive of any other
remedy available to the Indemnified Person. It might be argued that an indemnity was intended to be the exclusive
remedy affordedto the Indemnified Personasto aparticular risk. The wording of the indemnity will be strictly construed
and might not cover a subsequently occurring risk, unless expressly covered (e.g., change of law or change in
classification of a substance to a hazardous substance in the case of an environmental indemnity).

e. Conflicting Provisions

[ “1 Waiver of Subrogation - Indemnity Conflicts. A provision whereby a tenant indemnifies the landlord for loss
arising out of the tenant’s negligence isin conflict with the waiver of subrogation provision. The indemnity provison
in such case needs to exclude the loss covered by the waiver of subrogation provision.

7. Forms.
[ “] Indemnity. Theindemnity isabroad formindemnity covering the negligenceand strictliability of both the Named
Indemnified Person, the Additional Indemnified Persons and the Indemnifying Person. The waiver of subrogation has
been extended to include liability insurance and is regardless of the negligence or drict liability of the Named
Indemnified Person, the Indemnifying Person and their related parties. Both the indemnity and the release and waiver
of subrogation provisions are st out in conspicuous type.

B. Insurance.

1. Standard Policies.

[ *]1S0 Policies and Endorsements. Number designationsfor 1SO’s standard endorsements follow a pattern tha
classifies the endorsement according to the kind of change it effects and the edition date that differentiates earlier
versions of an endorsement from later, revised versions. |SO introduced itscommer cial general liability policy in1985
to replace its earlier policy form, the comprehensive general liability policy. ISO also introduced beginning in 1985
endorsement forms for use in connection with its commercial general liability policy. Endorsement is the term given
to forms, either ISO or manuscripted forms, used to modify or add to the provisions of the policy to which they are
attached. An endorsement supersedes a conflicting provision in the basic policy in most cases. Endorsements are
identified under thel SO system, by four componerts, oneof whichis theendorsement s promulgation date. Since the
ISO forms are intended for national use the promulgation date is not the date the form was adopted in a particular
jurisdiction.

Each I SO designation is composed of four elements. The following isan example for the Endorsement Form appearing
as Appendix 16 to this article called “CG 20 26 11 85":
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CG

20

26

11 85

The “CG” prefix in the
endorsement’s
designation identifiesit as
part of the ISO
commercial general
liability form series,
introduced in 1986. Prior
to thistime, 1ISO
designated this seriesas
“GL” in connection with
its comprehensive general
liability forms.

The first set of numbers
identifies the “group” to
which the endorsement
form belongs. 1SO
endorsements are grouped
according to their
function. In thiscase the
number “20" refers to
group 20 which are all of
the 1SO endorsements
that confer additional
insured statuson
particular persons or
organizations.

The second set of
numbers identifies this
endorsement within its
group—in this case it
indicates which additional
insured endorsement is
being dealt with.
Endorsement 26 within
Group 20 adds as
additional insureds to the
CGL policy a designated
person or organization.
For thisreason, this
Endorsement is titled
“Additional
Insured—Designated
Person or Organization.”
A copy of Endorsement
CG 2026 11 85isfound
inthisaticle as

Appendix 14

The final four numbers in
the endorsement
designation identify the
endorsement s edition
date. 1SO has revised
most of its standard
endorsementsat one time
or another. Endorsements
with the same function
and numerical designation
may go through several
editions. Inthe
referenced endorsement,
the edition date is “11 85"
or November 1985.
November 1985 is the
initial date of all 1SO
forms for the “CG”
system. Thecoverage
forms have been revised a
number of times snce
then and currently bear an
edition date of 07 98.
Many of the endorsement
forms were revised at the
same time as the coverage
forms and dso bear a07
98 edition date.

The following is the ISO CGL Form Categories grouped by function:

Category Name

Category Number

Coverage Forms and Amendatory E ndorsements

00

State Amendatory Endorsements 01 and 26
Termination and Suspension Endorsements 02
Deductible Endorsements 03
Additional Coverage Endorsements 04
Additional Insured Endorsements 20
Exclusion Endorsements 21
Special Provisions for Certain Types of Risks Endorsements 22
Coverage Amendment Endorsements 24
Amendment of Limits Endorsements 25
Claims-M ade Only Endorsements 27
Miscellaneous Coverage Forms Endorsements 28 and 29
Underground Storage Tank Endorsements 30

Miscellaneous End orsements

99
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The following is alisting of all of the ISO Additional Insured Endorsements-Category 20.

Additional Insured—Club Members CG 2002
Additional Insured—Concessonaires Trading Under Y our Name CG 2003
Additional Insured—Condominium Unit Owners CG 2004
Additional Insured—Controlling Interest CG 2005
Additional Insured—Engineers, Architects or Surveyors CG 20 07
Additional Insured-Users of Golfmobiles CG 2008
Additional Insured—Owners/L essees/Contractors (A) CG 20 09
Additiond Insured—OwnerdL esseed Contractors (B) CG 20 10
Additional Insured—Managers or Lessors of Premises CG 2011
Additional Insured-State or Political Subdivisions-Permits CG 2012
Additional Insured—State or Political Subdivisons—Permits Relaing to Premises CG 2013
Additional Insured-U sers of Teams, Draft or Saddle A nimals CG 2014
Additional Insured—Vendors CG 2015
Additional Insured—Townhouse Associations CG 2017
Additional Insured—M ortgagee, Assigneeor Receiver CG 2018
Additional Insured—Charitable Institutions CG 20 20
Additional Insured—Volunteers CG2021
Additional Insured—Church Members, Officers and Volunteer Workers CG 20 22
Additional Insured—Executors, Administrators, Trustees/Beneficiaries CG 20 23
Additional Insured—Owners or Other Interests from Whom Land Has Been L eased CG 20 24
Additional Insured—Elective or Appointive Executive Officers of Public Corporations CG 20 25
Additiond Insured—Designated Person or Organization CG 20 26
Additional Insured—Co-owner of Premises CG 20 27
Additional Insured—L essor of Leased Equipment CG 20 28
Additional Insured—Grantor of Franchise CG 20 29
Additional Insured—Qil/Gas Operations—N on-Operator, W orking Interests CG 2030
Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named CG 20 32
Insured

Additional Inaured—Owners, Lesseesor Contractors—Automatic Status When Required CG 2033
in Construction Agreement with Y ou

Additional Insured—L essor of Leased Equipment—A utomatic Status When Required in CG 20 34
Lease Agreement with Y ou

Additiond Insured—Grantor of Licenses-Automatic StatusWhen Required by Licensor CG 2035
Additional Insured—Grantor of Licenses CG 20 36
Additional Insured—Owners, Lessees or Contractors—Completed Operations CG 20 37
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2. Liability Policies.

a. Workers' Compensation Insurance.

[ “] Workers Compensation - Buffer. Although an Indemnifying Person's (tenant's, contractor's or subcontractor's)
workers' compensation insurancewill not eliminate the potential liability of the Indemnified Person (the landlord, owner
or contractor intheabove parenthetical examples), it may provide a buffer against potential claimsand makeit less likely
that the Indemnified Person will be sued by an injured employee of the Indemnifying Person. Because workers'
compensation statutes limit the recovery by an injured employee from the employer, an indemnification provision is
appropriate so as to ensure that the employer remains ultimately liable for damages in excess of the statutory workers'
compensation limits.

[ 1 Workers Compensation - Waiver of Subrogation. It isnot generally appropriate (except in borrowed servant,
dual employment or leased employee situations) for one party to a contract to require the other party to name the other
party as an additional insured onitsworkers compensation and employersliability policy. Thiswould result in the other
party being covered for injuriesto its employees under the insured’s worker's compensation policy. As discussed
elsewhere in this Article, the concern raised by the risk of third-party actions by an injured employee of an insured
employer against arelated party (e.g, suit by an injured employee of a contractor against the premisesowner, or suit by
an injured employee of a subcontractor against the contractor, or suit by aninjured employee of a tenant against the
landlord) can be addressed by indemnification by the employer and designaion of therelated party as an additional
insured. In order to avoid the workers compensation carrier suing the Indemnified Person to obtain contribution and
reimbursement for amounts paid by the carrier to the employee, the parties should obtain a waiver of subrogation
endorsement in favor of the Indemnified Persons. T he right of a workers compensation insurer to subrogate against a
third party who may have caused an employeeinjury isrecognized by statute. TEX. LABOR CODE §417.001 (Vernon
1996). In most states workerscompensation insurance iswritten on the 1992 editionof the Workers Compensation and
Employers Liability Insurance Policy form (WC 00 00 01 A) developed by the National Council on Compensation
Insurance (" NCCI"). This form is silent with respect to a pre- loss waiver by employer. Therefore, a waiver of
subrogation executed prior to aloss should prevent the insurer from subrogating against the third party, even without
an endor sement to the policy.

[*®] Worker’s Comp Insurance - TexasWC 42 0304 A Waiver of Our Right to Recov er from Others. Thisform
is approved for use in Texas. It is an endorsement whereby the workers' compensation carrier waivesits rights of
subrogation. Itrequiresthat the contract betweenthe contractor (employer) and the owner contain aprovision requiring
the waiver to be obtained.

b. CGL.

[ ® ] CGL Indemnity Coverage. "Contractual Liahility” coverageis contaned inthe CGL policy as an exception to
an excluson from coverage. The exclusion provides:

This insurance does not apply to "Bodily Injury” or "Property Damage” for which the insured is
obligatedto pay damages by reason of the assumption liability in acontract or agreement. Thisexclusion
does not apply to liability for damages: 1. assumed in a contract or agreement that is an "Insured
Contract”, provided the "Bodily Injury” or"property Damage” occurs subsequent to the execution of the
contract or agreement; or 2. that the insured would have in the absenceof thecontract or agreement. An
"Insured Contract” is defined as: ...6. that part of any other contract or agreement pertaining to your
business (including an indemnification of a municipality in connection with work for a municipality)
under which you assume the tort liability of another party to pay for "Bodily Injury” or "Property
Damage” to athird person or organization. Tort liability means aliability that would be imposed by law
in the absence of any contract or agreement.

Contractual Liability coverage excludes coverage for “Personal Injury” liability assumed by contract or agreement,
unless such coverageisendorsed ontotheinsured’s CGL policy. For example, guard service contractstypically contain
aprovisionrequiring theowner to indemnify the guard service from liability for thetypes of liabilities that are embraced
by the term "Personal Injury” (libel, dander, defamation of character, false arrest, wrongful eviction, and evason of
privacy). Insuch caseunlessthe owner hasits CGL policy endorsed to cover thisindemnity, the owner is uninsured for



RISK MANAGEMENT Page 161

this contractually assumed liability. Alternatively, the owner could requirethat it be listed as an additional insured on
the guard service’s CGL policy.

[ ] a. Vicarious Liability. Additional insured status typically affords the additional insured protection against
vicarious liability arising out of the named insured's acts but depending on the insurance covenant or the policy
language may cover the additional insured's own negligence. As such, it supplements the protection afforded by the
indemnity provisions. Richmond, The Additional Problems of Additional Insureds, 33 TORT & INS. L. J. 945 (1998);
Richmond and Black, Expanding Liability Coverage: Insured Contractsand Additional Insureds, 44 DRAKEL.REV.
781 (1996); Sigmier and Reilly, Coverage for Independent Negligence of Additional Insureds FOR THE DEFENSE
(Ap. 1995); Beck, Ethical Issuesin Joint Representation Under Subcontract Requirementsfor Defense and Additional
Insured Status, THE CONSTRUCTION LAW YER 25 (Jan. 1995). For example, li sting the owner on the contractor's
CGL Policy, or thecontractor onitssubcontractor's CGL Policy, will afford the owner liability protection. However,
whether a covenant to list a person as anadditional insured on the insured’ s liability policy or additional insured status
provides coverage for theadditional insured’s negligence could well depend upon language of the insurance covenant
and the insurance policy. When such language is silent or ambiguous, courtsmay look to the indemnity language and
other language inthe contract and custom and practice to determine the intention of the parties. Also, the language of
theinsurancepolicy, additional insured endorsement and certificate of insurance will be examined to determine the scope
of the insurance coverage.

b. Gerty Round 2: Express Negligence Doctrine Not Applicable to Insurance Covenant - Additional Insured’s
Sole Negligence May Be Covered by A dditional Insured Endor sement. In Getty Oil Co. v.Insurance Co. of North
America, NL Industries, Inc., Youell and Companies, 845 S\W .2d 794 (Tex. 1992), cert. den'd, 510 U.S. 820, 114 S.
Ct. 76, 126 L. Ed. 2d 45 (1993), the T exas Supreme Court declined to extend the express negligence doctrine to
invalidate contractual provisions requiring Getty to be listed asan additional insured on NL Industries'liability policies
in a case where theindemnity provison excluded indemnity for Getty's negligencebut the insurance provison did not
expressly state tha the insurance was to cover injuries dueto Getty's negligence The court reviewed the following
provision:

Seller (NL Industries-the chemical supplier) agreestomaintain at Seller's sole cost and expense, from the
timeoperations are commenced hereunder until Order isfully performed and discharged, insurance of all
typesand with minimum limits as follows, and furnish certificates to Purchaser's Purchasing Department
evidencing such insurance with insurers acceptable to Purchaser (Getty - the chemical buyer):

Workmen's Compensation $500,000
Statutory Employer's Liability

General Liability: $500,000
Bodily Injury
Automobile Liability: $500,000
Bodily Injury

All insurancecoveragescarried by Seller, whether or not required her eby, shall extend to and pr otect
Purchaser, its co- owners and joint venturers (if any), to the full amount of such coverages and shall be
sufficiently endorsed to waive any and all claims by the underwriters or insurers against Purchaser, its
co-owners, joint venturers, agents, employees and insurance carriers.

Seller shall indemnify, defend and hold harmless Purchaser, its co-owners, joint venturers, agents, employees and
insurance carriers from any and all losses, claims, actions, cods, expenses judgments, subrogations or other
damages resulting from injury to any person ... arising out of or incident to the performance of the terms of this
Order by Seller ... Seller shall not be held responsible for any losses, expenses, claims, subrogations, actions,
costs, judgments, or other damages, directly, solely, and proximately caused by the _negligence of Purchaser.
Insurance covering this indemnity agreement shall be provided by Seller. (Emphasis added by author.)
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Previously, in a1986 case (" Getty Round 1"), Getty had beenunsuccessful in seeking indemnity against NL Industries.
Getty Oil Corp. v. Duncan, 721 S.W .2d 475 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.). Getty lost Getty Round
1 when the court determined that the contractual indemnity provison meant what it said: "Seller shall not beresponsible
for any losses... lely caused by the negligence of Purchaser.” The facts giving riseto Getty Round 1 are as follows.
Getty purchased various chemicalsfrom NL Indudriesfor Getty's oil production and exploration operations in the
Midland, Texasarea. A barrel of chemical demulsifier delivered by NL Industries to Getty exploded in the vidnity of
a Getty well, killing Carl Duncan, an independent contractor working for Getty. Duncan's estate and survivors brought
wrongful death and survival actions against Getty and NL Industries (Getty Round 1). The jury found Getty 100%
negligent. The jury also found that NL Industries was not negligent and that it placed adequate warnings on its
chemicals. There was, however, no finding that the accident did not arise out of or was notincident to NL Industries'
performance of its purchase order.

Cause of Action Against Insurance Purchaser for Failureto Lig Other Party as Additional Insured. The court
in the instant action (" Getty Round 2") was being requested by Getty to reverse the holding of the trial court and the
court of appealsin asubsequentsuit broughtby Getty against NL Industriesfor itsfailure to name Getty asan "additional
insured" on NL Industries' insurance policies and against NL Industries' insurers. Getty was suing on multiple theories:
asto NL Industries—breach of contractto purchasinsuranceonitsbehalf; violaion of § 1.2030f TEX.BUS.& COMM.
CODE (Tex. UCC) (Vernon 1994) (obligation of good faith and fair dealing); negligence; violation of the Texas
Deceptive Trade Practices Act; and common law fraud; and as to the insurers--breach of contract to extend it insurance
coverage; violation of TEX. INS. CODE Art. 3.62 (Vernon 1981) (repealed) (failure to pay claim); breach of the duty
of good faith and fair dealing; negligence; violation of the D TPA ; and common law fraud. Thetrial court in Getty Round
2 granted summary judgment against Getty on four grounds: (1) a contract provision requiring the seller to purchase
liability insurance for the buyer viol ated the TexasOilfield Anti-lndemnity Statute, 8§ 127.001-.007, TEX. CIV. PRAC.
& REM. CODE ANN. (Vernon 1997); (2) the same contractual provisionviolated the common law express negligence
rule; (3) the prior litigation of arelated indemnity provision precluded thepresent suit under the doctrine of resjudicata
("Claim Bar"); and (4) collateral estoppel prevented Getty from relitigating ultimate issues of fact and law litigated in
Getty Round 1 ("lssueBar"). The court of appeals sustained the trial court's summary judgment on the basis that Getty
was barred by res judicata, having already cross- claimed against NL Industries in Getty Round 1 for contractud
indemnity and having lost. Indicta, the court of appeal s opined that the insurance provision would violate the Texas
Qilfield Anti-1ndemnity Statute by allowingGetty to avoid the consequences of itsown negligence. Thecourt of appeals
also noted that Texas courts would "undoubtedly extend (the express negligence doctrine) to the insurance provisions
covering the indemnity obligation that purport to protect the indemnitee from the results of its solenegligence.” 819
S.W.2d 908, 914. The supreme court found that Getty was not required to bring any of its crossclaimsagainst NL
Industriesin the suit by Duncan. However, once Getty chose to cross-claim for indemnity, it was required under res
judicata to bring all its actions in the same action.

Cause of Action Against Insurers. Asto the claims against the insurers, the court held that Getty was not barred by
either resjudicata or collateral estoppel. Res judicata was not applicable even though as a general matter under Texas
law a former judgment bars a second suit against all who were in "privity" with the partiesto the firg suit. Since NL
Industries'insurance policiescontained a" no-action" provision (suitagainst theinsurer wasspecifically prohibitedbefore
the insured's liability was reduced to judgment), the court found that Getty could not have joined the insurers as
defendants in Getty Round 1 anyway. Collateral estoppel did not apply either sincethe court found that Getty Round
2 was not arelitigationof either (1) anissue of fact--did D uncan's injuries arise out of N L's performance of the purchase
order? (did the parties intend to limit the insurance to injuries caused by NL Industries' negligence?) or (2) an issue of
law--did NL Industries' breachitsinsurancecovenant? Finally, thecourt held that the expressnegligence doctrinewould
not beextended to contractual provisions, other than indemnity agreements, andtherefore was notabasisfor preventing
litigation as to whether Getty was an additional insured under NL Industries' policies. The court dated

W e express no opinion regarding whether Getty is an additional insured under NL 'sinsurance policies
with INA or Youell, or the extent of such coverage, if it exists. Id. 806.

Prior to the adoption of the express negligence doctrine asthetest to determine whether an indemnity provision extended
to theindemnitee’s negligence, the Texas Supreme Court follow ed the "clear and unequivocal” standard. Fireman’s
Fund Insurance Co. v. Commercial Standard Indemnity Co., 490 S.W.2d 818 (Tex. 1972).

c. Scopeof Additional Insured Endorsement. The scopeof coverage of an additional insured endorsement is defined
by the words of the policy and the endorsement to the policy. The Insurance Services Office, Inc. (“1SO”), a trade



RISK MANAGEMENT Page 163

organi zationto which most national insurers bel ong, has promul gated numerous additional i nsured endorsements for use
nationally.

See Footnote [ ® ] for a List of 1SO Additional Insured Endorsements for a listing of these commonly used
endorsements. See the following most commonly used additional insured endorsement forms in the Appendix:

1. Appendix 13 - CG 20 10 10 01 Additional Insured-Owners, Lessees or Contractors-Scheduled
Person or Organization.

2. Appendix 15 - CG 20 11 01 96 Additional Insured-Managers or L essors of Premises.

3. Appendix 16 - CG 20 24 11 85 Additional I nsured-Owners or Other Interests from Whom Land
Has Been L eased.

4. Appendix 14 - CG 20 26 11 85 Additional Insured-Designated Person or Organization.

5. Appendix 21 - CG 20 33 07 98 Additional Insured - Owners, Lessees, or Contractor s- Automatic
When Required in Construcion Agreement With You.

6. Appendix 22 - CG 20 37 10 01 Additional Insured - Ow ners, L essees or Contractors - Completed
Operations.

d. Coverage for Additional Insured’s Negligence; Additional Insured’s Sole Negligence. A Houston Court of
Appeals held that the insurance covenant to obtain an additional insured endorsement reviewed by the court did not
evidence an intent to cover the sole negligence of an additional insured. In Emery Air Freight Corp. v. General
Transport Systems, Inc., 933 S\W .2d 312 (Tex. App.--Houston [14th Dist.] 1996, no writ], the court found that the
following additional insured provision did not cover a liability that arose out of the sole negligence of the additional
insured:

Provision:

7 Contractor shall obtain and maintain atits own expenseinsurance in such formsand minimum amounts
as set forth below naming Emery as an additional insured. Contractor shall furnish Emery certificates
from all insurance carriers showing the dates of expiration, limits of liability thereunder and providing
that said insurance will not be modified on less than thirty (30) days’ prior written notice to Emery.

Minimum Limits of Insurance:

A. Worker’s Compensation -- Statutory
B. General Liability Insurance -- $1 Million Combined Single L imit
C. Automobile Liability -- $1 M illion Combined Single L imit

If Contractor failsto obtain and maintain the insurance coverage set forth above, Emery shall have
the right, butnot the obligation, to obtain and maintain such insurance at Contractor’ s cost or, at
its option, to terminate this Agreement for cause as provided in Section 9 hereof.

8. Contractor shall be solely responsible and liable for any and all loss, damageor injury of any kind or
nature whatever to all persons, whether employeesor otherwise, and to all property, including Emery
shipments while in the Contractor’s custody and control, arisng out of or in any way resulting from the
provision of services hereunder, and Contractor agrees to defend, indemnify and hold harmless Emery,
its agents, servants, and employees from and against any and all loss and expense, including legal costs,
arising out of the provision of the services hereunder, by Contractor.

This provision was contained in a Cartage Agreement, an agreement whereby GTS agreed to provide local delivery
servicesin Beaumont for Emery, anationd freight service. Apparently, the Beaumort facilityfromwhich GTS provided
the delivery service was "owned or operated” by Emery, but the Cartage Agreement provided that GTS had exclusive
charge and control of the services being performed. See footnote 1 in theopinion. Thetrial court however determined
that Emery was solely liable for the injury sustained by one of GTS's employees at the Beaumont facility. Thissuit was
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brought by Emery against GTS to reimburse Emery for the monies awarded to the injured employee. Emery sought to
recover against GTS for failingto cause GTS's liability insurance to list Emery as an additional insured.

The court of appeals noted that the Texas Supreme Court had twice previously, inGetty Oil Co. v. Insurance Co.
of North America (Getty Il discussed immediately above) and Fireman’s Fund Ins. Co. v. Commercial Standard Ins.
Co. (discussed previously), dealt with the interaction of an indemnity clause and an insurance clause in acontract. The
Fireman's Fund contract had a liability insurance clause which required the contractor to obtain liability insurance in
order to "protect the Owner ... against all liabilities, claims, or demandsfor injuriesor damagesto any person or property
growing out of the performance of work under this specification.” Fireman’sFund, 490 S.W.2d at 821. Another clause,
appearing later in the contract, indemnified the owner from claims arising from the contractor’s performance (with the
exception of those claims arising out of the owner’snegligence). The Fireman’s Fund court addressed whether the
language of the insurance clause reflected an intention for the contractor to carry insurance covering the owner’s
negligent acts. The court noted that the above-quoted language from the insurance clause was "insufficient to clearly
indicate an intention to protect thecontractor-indemnitee against liability for damages caused solely by the latter’ s(the
owner’s) own negligence.” 1d. at 822. Notingthat "all of the relevant provisions of a contract should be considered in
arriving at itsintent and meaning,” the Fireman’s Fund court observed that other sentencesin the insurance provision
required liability insurance covering only the contractor’'s agents, employees, and vehicles. It also noted that the
indemnity provision specifically excepted any assumption of the owner' s negligence by the contractor. TheFireman’s
Fund court held that

(W)e cannot agree ... that therequirement in Section 12 that Wallacecarry certain liability insurance for
the protection of General Motors evidenced an intention to cover negligent acts of the latter. While the
meaning of the contract provisions relating to liability insurance are not clear, the most reasonable
construdionisthat they were toassur e per formance of theindemnification agr eement as entered into
by the parties. Such provisions are often required to guard against the insolvency of theindemnitor, and
they should not be considered as evidence of intent to broaden the contractual indemnity obligation.

Fireman’s Fund, 490 S.W.2d 818, 823 (Tex. 1972).

The court of appealsin Emery noted that the Texas Supreme Court in Getty had determined that the additional
insured provision beinglitigated in Getty was a free-standing obligation, which required by its language an extension
of coverage "whether or not required [by the other provisions of the contract]” and was in addition to the requirement
intheindemnity provision that contained aninternal provisionfor insuranceto support theindemnity. Getty, at 804, 806.

The court of appeals noted that the supreme court in Getty declined to extend the express negligence rule to
insurance agreements, and concluded that

Assuch, aninsurance agreement which standsal one can shift the risk of insuring against oneparty’ s own

negligence to another party without a specific expression of intent, even though an indemnity clause
cannot.

This case, then, requires atwo-step analysis. First, we must determine whether the indemnity clause
satisfies the express negligence rule, thereby indemnifying appellant (Emery) against its ownnegligence.
Second, we must determine whether the insurance clause merely supports the indemnity clause or stands
alone, representing an independent obligation.

The court of appeals held that even though Emery was to be listed as an additional insured on GT S's liability
insurancepolicy, the "* most reasonabl e construction’ of the insurance provisionsinthe Cartage Agreement ‘isthatthey
were to assure the performance of the indemnity agreement as entered into by the parties.”” [The court borrowed such
language from the court in Fireman’s Fund]. The court based this determination on the following factors:

(1) the indemnity provision did not have an internal provision _requiring insurance to support the indemnity
distinct from other provisions for insurance in the agreement;

(2) the insurance provision does not require coverage "whether or not required” by other clauses; and
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() the insurance clause does not expressly cover negligence, nor did the indemnity clause, because of the
application of the express negligence rule.

Another court of appeals has found that the "additional insured” endorsement to a CGL did not cover the
negligence of the additional insured, but only the negligence of the "first named insured” (the contractor). Granite
Construction Co., Inc. v. Bitumino us Ins. Cos., 832 S\W.2d 427 (T ex.App.--A marillo 1992, no writ). Granite sought
coverage for alawvsuit brought by an employee of acontractor hired by Granite to haul asphalt from itsconstruction site.
Granite had agreed by contract to load the trucks and the contractor’ sresponsibility wasto haul the asp halt after Granite
loaded the trucks. Granite was named as an "additional insured” in the contractor’s CGL policy. The endorsement
limited Granite’'s coverage as follows:

Provision:

Liability arising out of operations performed for such insured (Granite) by or on behalf of the named
insured (the contractor).

In the negligence suit the employee alleged that Granite had negligently loaded its truck in such a manner that
the truck overturned and injured him. Granite sought coverage under the additional insured endorsement, contending
that the employee’s injuries "arose out of” hauling operations performed for Granite by the contractor. The court
disagreed, holding that the claim against Granite arose out of Granite’s loading operations and not out of operations
performed by the contractor, the only operaions for which Granite wasinsured. Id., 430. The court also rejected
Granite’' s argument thatthe employee’ sclaim wascovered because of the certificate of insurance naming it as an insured
forall ofitswork in Texas. Thecourt held that the certificateitsel f did not manifes the coverage afforded Granite, rather
it merely evidenced Granite's status as an insured. |d., at 429.

The Texas Supreme Court has recently given a broad construction to the phrase “arising out of” in a case
involving the construction of an automobile policy. In Mid-Century Ins. Co. v. Lindsey, 997 S.W.2d 153, 156 (Tex.
1999), while attempting to get into his parents’ truck through the slidingrear window, aboy accidently touched aloaded
shotgun on agun rack mounted over the window and shot aman sitting in an adj acent park ed car. Therelevantinsurance
policy provided coverage for injuries arising out of the use of a motor vehicle. The court hdd:

For liability to “arise out of” the useof a motor vehicle,a causal connection or relation must exist between
the accident orinjury and the use of the motor vehicle.

Id. at 156. Whilethe direct cause of the injury stemmed from the boy’ s conduct in touching the gun, the court concluded
that the man’sinjury “arose out of” the use of the truck because the injury-producing act and itspurpose were an integral
part of the use of the vehicle. Id. at 158- 59. The court noted that the vehicle must be more than the “locational setting”
for theinjury. Seeid. at 156.

The FirstCourt of Appeds considered “arisingout of” inthecontextof an additional -insuredprovision covering
liabilities arising out of the “operations’ of the named insured in Admiral Ins. Co. v. Trident NGL, Inc., 988 S.W.2d
451 (Tex.App. [1% Dist.] 1999, writ den’d). In Admiral, a company hired to service an oil and gas facility named the
facility’s owner as an additional insured for liability arising out of the service company’s “operations.” While one of
the service company’s(the named insured’ s) employees wasunloading tools onthe premises of the additional insured,
a compressor on the property exploded. The employee, injured as aresult of the explosion, sued the facility’s owner,
and the owner sought a declaration that he was covered as an additional insured under the policy. The court of appeals
followed what it considered the “majority view” from federal courts and courtsin other juridictions construing Smilar
endorsements:

[Flor liability to “arise out of operations’ of anamed insured it is not necessary for the named insured’'s
acts to have “caused” the accident; rather it is sufficient that the named insured’ s employee was injured
while present at the scene in connection with performing the named insured’ s business, even if the cause
of the injury was the negligence of the additional insured. (Emphasis added)

The Third Court of Appeals has also found that an additional insured’s negligence is covered by an additional
insured endorsement covering liabilities “arising out of [ the named insured' s] work” in McCarthy v. Cont. Lloyds, 7
S.W.3d 725 (Tex. App.-Austin [3" Dist.] 1999, nowrit ). McCarthy, ageneral contractor, hired Crouch/Fisk Electric
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Company and Crouch ElectricCompany to provide el ectrical servicesfor aMotorolacongruction project McCarthy was
managing. An employee of Crouch (the named insured) was injured as he walked down aslippery incline on premises
owned by McCarthy (the additional insured). Walking down the incline to get tools to perform Crouch’s work was an
integral part of itswork of McCarthy. Crouch/Fisk and Crouch Electric purchased separate commercial general liability
insurancepoliciesfrom Continental L1oydsInsurance Company (“CLIC") and American Casualty Company of Reading,
Pennsylvania (“ACC”). McCarthy was added to both policies by endorsement as an additional insured. The additional
insured endorsements read as follows:

Provisions:

CLIC Additional Insured Endorsement

WHO ISAN INSURED ... theperson or organization shown in the Schedule (McCarthy), but only with respect
to liability arising outof “your work” (Crouch’s) for that insured (McCarthy) by or for you (Crouch). [emphasis
added]

ACC Additional Insured Endorsement

The insurance provided to the additional insured is limited as follows: 1. That person or organization
[McCarthy] is only an additional insured with respect to liability arising out of: ... b. “Your work” for that
additional insured (McCarthy) by or foryou (Crouch). [emphads added]

The insurance companies argued that “arising out of” means coming directly from the negligence of Crouch, the
contractor, and could not arise in a case where only the owner was negligent. The court of appeals found that coverage
occurs where there is a causal connection between the liability and the named insured’s work, even though only the
additional insured is negligent. The employee’s injury occurred while he was on the construction site for the purpose
of carrying out Crouch’s work for M cCarthy. T hus, there was a causal connection betw een the injury and Crouch’s
performance of its work for McCarthy; accordingly, McCarthy’s liability for the injury “arose out of” Crouch’s work
form McCarthy. The court noted

As he was walking down thisincline to go to the equipment trailer, Wilson ‘fell on the muddy, slippery
surface.’” These allegations show that walking down the incline to get tools to perform itsjob was an
integral part of Crouch’s work for McCarthy. Thus, the accident occurred while Wilson was on the
construdionsite for the purpose of carrying out Crouch’s contractwith McCarthy. There was more than
a mere locational relationship between the injury and Wilson’s presence on the site. Wilson's injury
occurred while he was carrying out a necessary part of his job for Crouch. T herefore, thereisa causal
connection between W ilson'sinjury and Crouch’sperformanceof itswork for McCarthy and theliability
“arose out of” Crouch’swork for M cCarthy.

The court rejected the insurance company’ s attempt to limitcoverage to cases where the named insured also was
negligent. The court held

The insurance companies offer a competing interpretation for the phrase “arising out of” that they claim
is equally reasonable and thus creates an ambiguity. T heir interpretation would limit the interpretation
of “arising out of” to mean coming directly from; i.e., for liability to arise out of Crouch’s work for
McCarthy, the liability must gem directly from Crouch’s negligence and cannot extend to negligence
caused solely by M cCarthy. Post-Lindsey, however, such a restrictive interpretation no longer appears
reasonable in Texas and cannot be used to create ambiguity. However, were we to consider the phrase
“arising out of” ambiguous, we would apply the familiar rules that construe thepolicy againg the insurer
and reach the same result.

The court of appeals in Highland Park v. Trinity Universal Ins. Co., 36 S.W.3d 916 (Ct.App. [5" Dist.] Dallas,
2001, no writ) also was called upon to construe an “arising out of ‘your work’” additional insured provision. James
Watkins, a plumber employed by Ward Brothers, was injured on the Highland Park Shopping Center premises owned
by Henry S. Miller Interests, Inc. whileriding aMan-L ift in Highland Park’s parking garage. Trinity Universal refused
to defend Highland Park in the suit brought by Watkins in which he alleged that the Man-Lift wasunsafe. Based on
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McCarthy and Trident NGL, the court found that the additional insured endorsement covered Highland Park’s sole
negligence because the liability arose out of the work of the named insured on the additional insured’s premises.

The Fifth Circuitapplying Texas law followed Trident NGL as opposed to Granite in Mid-C ontinent C asualty
Co. v. SwiftEnergy Co., 206 F.3d 487 (5" Cir. 2000). Thiscaseinvolved twocontractors (Air Equipment and Flournoy
Drilling Co.) performing servicesfor thesame party (Swift Energy Co.). Air Equipment was both a contractor of Swift
Energy and a contractor performing servicesfor Flournoy. Air Equipment’s employee (Lozano) was injur ed on Swift
Energy’s well site while performing services for Flournoy. Swift Energy was an additional insured on Air Equipment’s
liability policy pursuant to the following policy provision that designated as additional insured persons

Provision:
SCHEDULE. Name of person or organization:

Any person or organization for whom the named insured has agreed by written “insured contract” to
designate as an additional insured subject to all provisions and limitations of this policy....

WHO IS AN INSURED (Section Il) is amended to include as an insured the person or organization
shown in the Schedule, but only with respect to liability arising out of your ongoing operations
performed for that insured. (emphasisadded)

The contract between Swift Energy and Air Equipment contained a mutual indemnity provision, required each party to
carry liability insurance to support theindemnified liability under each party’ sindemnity, and required each party to add
the other to its liability policy “for liabilities and indemnities assumed by” the indemnifying party. Mid- Continent
argued that Air Equipment’s employee wasinjured while performing work for Flournoy and not for Swiftand therefore
although Swift was an additional insured under Air Equipment’s policy, the injury was not a liability covered by Air
Equipment’s indemnity to Swift and consequently was not a liability covered pursuant to the “insured contract”
provisions of Air Equipment’s policy with respect to Swift’s additional insured status thereunder. M id-Continent also
argued that theindemnity contract between A ir Equipment and Swift was unenforceable under the Tex as Qilfield Anti-
Indemnity Act ("TOAIA") on various grounds. TEX. CIV. PRAC. § REM. CODE ANN. § 127.003 (Vernon 1997).

The court reject Mid-Continent’s arguments finding that Mid-Continent asked the wrong question.

We emphasize that Mid-Continent’s first argument does not require us to determine whether Swift was
entitled to indemnity under the indemnity provision of the MSA (the contract between Swift and Air
Equipment). Rather, it requires us to answer the different question of whether Swift should be denied
coverage as an additional insured under the Policy because the MSA is not an “insured contract.” The
presumptions involved in these different contexts are diametrically opposed. ... under Texas law
indemnity agreements are strictly construed in favor of the indemnitor (here, Air Equipment).... By
contrast, insurance policies arestrictly construed in favor of coverage (for Swift)....It doesappear that
Lozano was injured while on Swift's premises for the purpose of helping to perform Air Equipment’s
business. This is the exact factual scenario present in Admiral. In sum, while we are not required to
decidewhether Granite and Admiral are distinguishable, if they are, Admiral would govern under these
facts.

The court also reaoned that even if the liability arose out of Air Equipment’s operations for Flournoy, they also arose
out of Air Equipment’s operations for Swift, since Flournoy was Swift’s contractor.

The Fifth Circuit in Mid-Continent Casualty Co.v. Chevron PipeLine, ___ F.3d ___ (5™ Cir. 2000) construed
an “arising out of your work” additional insured endorsement as covering injuries to a named insured’s employee
performing services for the additional insured on the additional insured’s premises. The court noted

The Mid-Continent endorsement and thosein Granite and Admiral arenot identical, Mid-Continentuses
“liability arising out of ‘your (PMI’s) work’”, defined by the policy asthe namedinsured’ s[PMI’s] work
or operations, while the Granite and Admiral endorsements, respectively, used “liability arising out of
operationsperformed ... by or on behalf of the named insured”, ... and “liability arising out of the named
insured’s operations” Admiral, 988 S.W.2d at 454 (emphasis added). On the other hand, the pertinent
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language in the two additional insured endorsements at issue in McCarthy is identical to that in
Mid-Continent’s. See McCarthy, 7 S\W.3d at 727 n. 4. .... To the extent that there is a conflict in the
approach taken by Granite and Admiral in interpreting the endorsement, e.g., fault-based versus
activity-based, we agree with CPL that our affirmingthe coverage-for-CPL -ruling does not require usto
resolve such conflict. We are persuaded that, in the light of Granite’s focus on the word “operations’
in the endorsement, which it conddered in conjunction with the parties division of operations in its
services contract, there is no need here to reach the same non-coverage holding. First, the word
“operations” does not appear in the Mid-Continent endorsement; rather, it uses “yourwork”, which, per
its policy definition as work or operations, may indicate that broader coverage was intended; second, the
underlying servicescontract does not divide responsibil itiesbetween CPL and PM | vis-a-vis PMI’ s work;
and finally, based on the finding in the Fant action that PMI controlled Fant’s work at CPL, hisinjury,
at leag in part, “arose out of” PMI’s work for CPL. [Emphasis added]

Majority Rule: Out of State

Cases Finding Cover age of Additional Insured’s Negligence. The following cases have upheld coverage of
an additional insured’s negligence: Marathon Ashland Pipe Line v. Maryland Casualty, 243 F.3d 1232 (10" Cir.
2001)(under Wyoming law “ongoing operations for insured” type additional insured endorsement covers the “natural
consequence” of the named insured’ s act hiring itsemployee and includes the negligence of the additional insured; court
notedthat WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (Unabridged 2000) at page 1576 defines
“ongoing” as “that [which] isgoing on; that [which] is actually in progress: and at page 1581 defines “ operations’ as
“adoing or performing esp[ecially] of action); Fireman’s Fund Ins. Co. v. Atlantic Richfield Co., (Cal.App. 4™
2001)(finding that | SO CG 20101001 Additional Insured-Owners, L esseeor Contr actors (See Appendix 25) which
covers an additional insured for liabilities arising out of the work of the named insured covered the additional insured’'s
sole negligence [failure to maintain a step] because the accident happened while theinjured employee was performing
work for the additional insured); Meadow Valley Contractors v. Transcontinental Ins. Co., 27 P.3d 594 (UT
2001) (“liability arising out of your work” endorsement covered additional insured’ s sole negligence Snceit “originated
from, was incident to, and was in connection with” the work of the named insured); Philadelphia Electric Co. v.
Nationwide Mutual Ins. Co., 721 F.Supp. 740 (E.D. PA. 1989)-found additional insured endorsement for "any work
performed by (insured)” asbroad enough to cover additional insured’'s negligence (indemnity was generally worded
indemnity with exclusion for indemnitee’s sole negligence); Rupp v. American Crystal Sugar Co., 465N.W.2d 614, 617
(N.D.1991)-court held "there could be no purpose for the insurance provision other thanto protect (the owner) from the
consequencesof itsown negligentacts’; Clark v. B & D Inspection Service, 896 F.2d 105 (5th Cir. 1990)-construed the
following policy language: "as an additional insured, any personor organizationwhen required to be so named but only
as respects operations of the named insured” as including additional insured’s negligence finding that "the policy
language addresses the factual context in which the liability of the named insured arises, not the legal theory on which
itisbased.”; Woodsv. Dravo Basic M aterials Co., 887 F.2d 618 (5th Cir. 1989)-insurance covenant to "cover all riks”;
Valentinev. Aetnalns. Co., 564 F.2d 292 (9th Cir. 1977); Jokich v. U nion Oil Co., 574 N.E.2d 214 (111. 1991)-insurance
covenant provided that it was not limited by the coverage of the indemnity (indemnity provisionwasalimited ind emnity
excluding the Indemnified Person’s sole negligence); MclIntosh v. Scottsdale Ins. Co., 992 F.2d 251 (10th Cir. 1993);
Saavedra v. Murphy Oil U.SA., Inc., 93 F.2d 1104 (5th Cir. 1991); Charter Oak Fire Ins. C. v. Trustees of Columbia
University, 604 N.Y.S.2d 55 (1993); and Transamerica Ins. Group v. Turner Constr. Co., 601 N.E.2d 473 (1992).

Minority Rule: Out-of-State Cases Finding Additional Insured Not Covered for Own Negligence. Consolidation
Coal Co. v. Liberty Mutual Ins. Co., 406 F.Supp 1292 (W.D .Pa. 197 6)-insurance covenant limited additional insured’'s
coverage to "but only with respect to acts or omissions of the named insured in connection with the named insured’'s
operations”; First Ins. Co. v. State, 665 P.2d 648 (Ha. 1983)-additional insured endorsement contained an excluson
of coverage for "...bodily injury or property damage arising out of any act or omission of the additional insured or any
of his employees, other than generd supervision of work performed for the additional insured by the named insured”;
National Union FireIns Co. v. Glenview Park District, 632 N.E.2d 1039 (Il. 1994)-policy provided coverage"...with
respect to operations performed by or on behalf of the Named Insured” but then stated that the coverage " ... shall not
apply to damages arising out of the negligence of the Additional Insured(s)...”

A number of courts have held that the "additional insured” isonly covered forliability resulting from the negligence of
thenamed insured (i.e., only for vicariousliability), and not the additional insured’ s ow n negligence. Harbor Ins. Co. v.
Lewis, 562 F.Supp. 800 (E.D. Pa. 1983); TravelersInd. Co. v. Hanover Ins. Co., 470 F.Supp. 630 (E.D. Va. 1979);
National Union Fire Ins. Co. v. Glenview Park District, 632 N.E.2d 1039 (1994); Federal Ins. Co. v. Commerce &
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Industry Ins. Co., 589N .Y.S.2d 439, 187 A.D.2d 278 (1992), appeal den’d, 599 N.Y.S.2d 804, 616 N.E.2d 159 (1993);
Scottish & York Int'l Ins. Group v. Ensign Ins. Co., 709 P.2d 397 (W ash. App. 1985).

g. Exclusion if Additional Insured HasInsurance. Thedecisionin Elf Exploration, Inc. v. Cameron Offshore Boats,
Inc., 863 F. Supp. 386 (E.D. Tex. 1994) also illustratesthe risk inherent in not reading the insurance policy of the party
obligated to name the prospective additional insured as an additional insured. The court found that a fact issue existed
defeating a summary judgment motion as to whether the proposed additional insured had accepted the defendant's
insurance policy which contained an additional insured provision that included the plaintiff, but which provision was
worded so as to exclude coverage in cases where the proposed additional insured was already insured (a so-called
"Escape Clause").

Provision:

Provided that where the Assured is, irrespective of thisinsurance, covered or protected against any loss or claim
which would otherwise have been paid by the Assurer, under this policy, there shall be no contribution by the
Assurer on the bad's of double insurance or otherwise.

The party providing the insurance provided insurance naming the proposed additional insured as an additional insured
and therefore did not violate the covenant to name the plaintiff as an additional insured, but the additional insured
provision contained as Escape Clause. Timely review and objection may need to occur to defeat this waiver argument!

e. Express Exclusion of Additional Insured’sNegligence. The holding in BP Chemicals, Inc. v. First State | ns. Co.,
226 F.3d 420 (6™ Cir. 2000) in which the 6" Circuit applied Texas |aw emphasizes why it isimportant to obtain and read
acopy of the A dditional Insured End orsement and not to rely either upon astatement in the Certificate of I nsurance that
“*x’ isan additional insured for liabilities arising out of thework ‘y’” or upon ageneral statement in the contract that “x”
isto be listed as an additional insured on “y’s” commercial general liability policy. The court in this case held that the
additional insured endorsementmeant exactlywhat it said “ the negligence of the additional insured is excluded” and that
thecertificate ofinsurance stating that “x” wasan additional insured and the contractual provisionin the contractbetween
“x” and “y” that be listed as an additional insured did not clearly provide for coverage of the additional insured’s

negligence. T he following are the provisions in the contract, the certificate of insurance and the endorsement.

Provisions.

Contract. Contractor [Bath] shall have acomprehensive general liability policy in the amount of at |east
$1,000,000 with an Additional Insured Endorsement naming Owner [BP Chemical] as an additional
insured.

Contractor hereby indemnifies and agrees to defend and save Owner and its affiliated Corporations, their
agents, servants and employees harmless from any and all losses, expenses, demands and claims that may
be claimed or for which suit is brought for any actual or alleged bodily injury or death occurring to any
personwhatsoever, inany manner arising out of or in connection with, or resulting in whole or in part out
of the acts of omissions of Contractor, or any subcontractors employed by or under the direct control of
the Contractor, and their respective officers, agents and employees in the performance of the Work in
accordance with this Agreement, and agreesto pay all damages, costs and expenses, including attorneys’
fees, arising in connection therewith. Such obligation shall not apply when theliability arises solely from
the negligence of Owner, its employees or agents. Such obligation shall also be limited, in a case
involving or alleging joint negligence between Contractor and Owner, its employees or agents, to
Contractor’s actual percentage of comparative negligence, if any, found by the trier of fact in a cause of
action brought against Contractor arising out of the performance of the W ork or alleged negligence in
accordance with this Agreement. This indemnity obligation of Contractor shall not be applicable to the
extent that Owner isprovided coverage as an additional insured under Contractor’sinsurance policies as
specifiedin Exhibit A to this Contract, or to the extent that the right of indemnity is prohibited or limited
by the laws of the state in which the Work islocated.

Certificate of Insurance. Owner is an additional insured thereunder as respects liability arising out of
or from the Work performed by Contractor for Owner.
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Endorsement. It isagreed that additional insuredsare covered under this policy as required by written
contract, but only with respect to liabilities arisng out of their operations performed by or for the named
insured, but excluding any negligent acts committed by such additional insureds.

f. Listing as Additional Insured Without Indemnity Agreement. There are important considerations to be
remembered when evaluating relying solely upon listing aparty as an additional insured without a backup contractual
indemnity agreement. The policy may be canceled with or without the additional insured’ s knowledge; the insurer may
become insolvent; and policy limits and exclusions from coverage may limit the protection.

g. Causeof Action Against Insurance Purchaser for Failureto List Other Party as Additional Insured. A party
that breachesits contractual obligation to list the other party as an additional insured is liable for all damages suffered
as aresult by the non-listed party, including attorney’s fees incurred by the non-listed party in defending aclaim that
would have fallen within the protection of the additional insured endorsement. The court in Coastal Transport Co. v.
Crown Central Petroleum Corp., 20 S.W.3d. 119 (Tex.App.-Houston [14" Dist.] 2000, writ denied) found that Coastal
failedtolist Crown asan additional insured on Coastal’s T rucker’s Policy and wasliableto Crown forthe $4,816,549.28
judgment obtained by an employee of Coastal that was injured on Crown’s premises. Crown was sued by Coastal’s
employee, who was injured whenthe truck he was refueling on Crown’ s premises caught fire due to Crown’ s negligent
maintenance of Crown’s gas refueling equipment. The insurance provision did not refer to an additional insured
designation but provided for Coastal to obtain insurance protecting Crown.

Provision:

Carrier agreesto purchaseat Carrier’ scost ... Comprehensive General Liability Insuranceincludingcare, custody
and control coverage and liability assumed with $1,000,000 limit per occurrence for bodily injury and property
damage combined.

h. Additional Insured’s " Other Insurance”. The use of additional insured status asa risk transfer deviceis aimed
at procuring insurance protection under someone else’s policy rather than having to rely upon on one’s own policy.
Additional insured Indemnified Person’s mustverify that any other insurance cover ageto which they hav e access will
not interfere with payment by the Indemnifying Person’s policy on a primary and non-contributory basis. Thisis the
interplay of the Indemnifying Person’s CGL policy with the additional insured’s own CGL policy.

Assuming both the Indemnifying Person's CGL policy and the additional insured/Indemnified Person’s policies are
standard from policies, then both will declare themselvesto be primary insuranceunless some modificationis effected
to eliminate this conflict by amendment to the Indemnified Person’s policy. Hardware DealersMutual FireIns. Co.v.
Farmers Ins. Exchange, 444 S.\W.2d 583 (Tex. 1969). Note that endorsing the Indemnifying Person’spolicy to provide
thatitisprimary doesnot solvetheproblem. Infact, most CGL policiesalready providethatthey areprimary invirtually
all cases in which the additional insured would bring a claim on that CGL policy. But the policy also provides for
proration when other insurance is available to the additional insured. Hardware Dealers Mutual Fire Ins. Co. v.
Farmers Ins. Exchange, 444 S.\W.2d 583 (Tex. 1969).

i. PersonsListed. A disadvantage of being an "additional insured" as opposed to a"named insured" isthat additional
insured status does not provide coverage for the officers, directors, and partners of the additional insured, unless
specifically listed individually as additional insureds. An additional insured provision covering "employees” of the
additional insured doesnot cover a"volunteer” assisting the additional insured. Sturgill v. Kubosh Ins. Co. of America,
__SWw.2d _ (Tex. App.--Houston [1st Dist.] Nov. 14, 1996) 1996 WL 665552.

[%]a. CGL Insurance - Additional Insured - SO 20 10. This endorsement provides coverage to the additional
insured for an owner on the contractor’s CGL policy (or for a contractor on a subcontractor’s CGL policy) for liability
arising out of the contractor’ sengoing operations for the owner (or for the subcontractor’ s ongoing operations for the
contractor, as the case may be). Liabilitiesoccurring after completion of work are not covered.

b. CGL Insurance - Additional Insured - | SO 20 26. This endorsement isthe broadest of the | SO Additional Insured
Endorsements. It covers the additional insured for liability “arising out of your (the insured’s) operations or premises
owned by or rented to you (the insured). It does not contain carve outs for the “acts or omissions” of the additional
insured.
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c. CGL Insurance - Additional Insured - ISO 20 11 - Managers or Lessors of Premises.

d. CGL Insurance - Additional Insured - ISO 20 24 - Owners or Other Interests from Whom Land Has Been
L eased.

[ 52] CGL Insurance - Additional Insured - SO 20 33 - Owners, Lessees, or Contractors - Automatic When
Required in Construction Agreement With You.

[ ] CGL Additional Insured - Defense. Subject to scope of liability coverage set out in the Additional Insured
Endorsement, the insured’s CGL policy provides the additional insured with rights to a defense.

Insurer’sDutiesto Insured. Thevarious duties of aninsurer toitsinsured areillustrated by Crum & Forster, Inc.v.
Monsanto Co., 887 S.W.2d 103 (Tex. App.—-Texarkanal1994, no writ) where Monsanto was awarded $71,048,070.22
for actual and treble damages, prejudgment interest and attorney's fees arising out of the insurer's obtaining afinancial
interest in, and control of, litigation against its insured in an attempt to defeat theinsured's reimbursement rights under
an environmental impairment liability policy. INS. CODE Art. 21.21 § 16(a) (Vernon 1981) violation.

[ ] CGL Additional Insured - “Personal Injury” Coverage. The ISO CGL Policy extends “personal injury”
coverage to additional insureds.

[ % ] CGL Additional Insured - Excess Liability Coverage. The wording of the ex cess liability or umbrella policy
will need to be examinedto determineif it coversan additional insured. Frequently, excess or umbrellapolices provide
automatic coverage of additional insureds as “insureds” under the primary policy.

[* ] CGL Insurance- Additional Insured - 1 SO 20 37- Owners, L esseesor Contractors- Completed O perations.

[ ] CGL Insured’s - “ Other Insurance.” Appendix 18 is ISO’s most recent version of the standard “other
insurance’ clause in standard liability insurance policies. Most CGL policies contain an “other insurance” provision
likethat set out asAppendix 17. Insurance containing an* other insurance” provision liketheonein Appendix 17 make
theinsured’ sinsurance primary and contributing towards payment of losses al 0 covered by another insured’ sinsurance,
exceptforinsurance of thetypelistedin4b “Excess Insurance” of Appendix 17. The19981SO revised “ other insurance”
clause, if contained in an insured’ s policy, provides that the insured’ s insurance is excess over any insurance coverage
afforded the insured by being designated as an “additional insured by attachment of an endorsement.” ThisisISO’s
attemptto make anadditional insured s own CGL insurance excessif itis added to another’ s insurance as an additional
insured by an endorsement to the other person’s (e.g., an owner added to a contractor’s insurance) as an additional
insured by an endorsement. Note, however, that this provisionisnot triggered if the additional insured is automatically
an additional insured on another insured’s CGL policy. In such cases, it is still necessary to endorse the additional
insured’s policy to make it excess over the policy which names the additional insured as an additional insured in order
to avoid both policies being primary and co-contributing.

[ ®]1CGL “Other Insurance” - Insured’s Endor ement. Appendix 19isaform of endorsement to an insured’ s own
insurancepolicy (occurrence form) designating it as being excess over insurance av ailable to it as an additional insured.
The purpose of thistype of endorsement isto keep an insured’ sinsurance for which it has paid the premium from being
called onto be primary and co-contributing with a policy on which it is an additional insured.

[ %] CGL Insurance-Waiver of Subrogation - Pre-lossWaiver. Thestandard form CGL policy, the| SO commercial
general liability form CG 00 01, is silent as to pre- loss waivers, although it expressly prohibits post-loss waivers.

c. Business Auto Policies

[ %] BAP Insurance. Business Auto Policies (“BAP”) contain blanket additional insured provisions. Thisform is
approved for usein Texas. T hisform can be used either to confirm the existence of a general “any person” additional
insured provision inthe BAP or specificdly to designate persons to be additional insureds. This endorsement also
contains a requirement that the insurer notify the additional insured in advance of insurance cancellation.
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[ %] BAP Insurance - Waiver of Subrogation. Thisform is approved for usein Texas. Thisform isan endorsement
tothe BAP waivingtheinsurer’s subrogation rights. Thisform doesnot requirethe designationof the parties asto whom
the insurer’s rights are waived. Note that thisform requires that the contract between the contractor and the owner
contain awaiver of subrogation provisionin or der for theinsurer to have w aived its rights of subrogation. Ifthe contract
does not contain a contractual waiver of the insurer’s right of subrogation, this form does not waive the insurer’s right
of subrogation.

3. Property Insurance.

a. Risk of LossAllocation - Waiver of Subrogation.

[ %21 waiver of Subrogation. Many commercid property policies and inland marine policies include subrogation
clausesthat imply permission to grant pre-loss waiver. However, some forms may specifically deny theinsured the right

to waive subrogation. The ISO form expressly recognizes the right of the insured to waive subrogation.

[ %] Waiver of Subrogation - Scope of Insur er’s ClaimsWaived. Care should be taken in drafting the scope of the
waiver of subrogation. A waiver of subrogation as to "the premises' does not include the tenant's furniture, equipment,
machinery, goods or supplies which the tenant might bring on to the premises. See International Medical Sales, Inc.v.
Prudential Ins. Co. of America, 690 S.W .2d 84 (T ex. Civ. App.--Dallas 1985, no writ).

[ ] Waiver of Subrogation - Waiver Limited to Risks or Insurance Proceeds. Should the waiver extend to
specified risksor only to the extent of the proceeds actually recovered from the insurer? If the waiver is only as to the
insurance proceeds, then the parties are exposed for the deductible or losses in excess of the other party'sinsurance
coverage.

[ ®] Waiver of Subrogation - Verification of Effect of Waivers on Insurance Coverage and Cost of Insurance
Coverage. Before the parties agree to waivers of recovery or subrogation, they should verify that their respective
insurance policies will not be voided due to the waiver. Also, the parties should determine, in advance, if the waivers
will impact the cost of coverage. Confirmation of endorsement reflecting contractual indemnity, waiver of subrogation
and additional insured/loss payee should be verified as a condition of extending the waivers.

[ %] Waiver of Subrogation - Leases- Landlord and Tenant Relationship. In the landlord- tenant relationship, the
tenant is liable to the landlord if the tenant negligently dedroys the premises (e.g., negligently caused fire) absent a
provision in the lease to the contrary. Nagorny v. Gray, 261 SW .2d 741 (Tex. Civ. App.--Galveston 1953, no writ).

Covenant Requiring Party to Insure its Own Property Not Equivalent to Waiver of Recovery or Waiver or
Subrogation. Upon payment by the landlord'sinsurer for theinsured property loss, the landlord'sinsurer issubrogated
to the landlord's claim and can sue thetenant to recoup the insurance proceeds. InWichita City Lines, Inc. v. Puckett,
295 S.W.2d 894 (Tex. 1956), the Texas Supreme Court held that where the lease merely provided that the landlord
agreed to carry fire and extended coverage insuranceon the building, part of which was occupied by the landlord, there
wasno duty on thelandlord to procureinsurancefor the benefit of the tenant, and the insurers were not precluded
from obtaining a subrogated cause of action from payment of damages on account of fire caused by tenant'snegligence.
The court rgected the tenant's contention that theintent of the parties for including a cov enant of the landlord to insure
its own building (presumably the cost was built into the rent) was to excul pate the tenant for its own negligence.

Covenant Requiring Other Party to Pay for Insurance Equivalent to Waiver of Recovery by Insured Against
Insurance Purchaser. InPublix Theatres Corp. v. Powell, 71 S.W.2d 237 (Tex. Comm.App. 1934), the |lessee agreed
inthe lease to carry the fire insurance on the leased building, at the lessee's expense, naming the landlord as theinsured.
The insurer paid, but the landlord still sued the tenant for the loss. The supreme court declared that to permit thelessor
to keep the insurance money and also to collect from the lessee would be a double recovery.

InInterstateFirelns. Co.v.First Tape, Inc., 817 S\W.2d 142 (Tex. App.--Houston [1st Dist.] 1991, writ denied),
the court of appealsrefused to limit the waiver of subrogation contained in the lease to claims against the current tenant
S0 asto permit the otherwise subrogated insurer to pursue the former tenant after assignment. Fird Tape, therefore, was
able to retain the protection of the waiver of subrogation clause even after the | ease was assigned.
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Rationale for Waivers of Subrogation. Sincethe landlord's primary interest isinsuring the landlord's improvements,
and the tenant's primary interest is in insuring the tenant's property, why make the other party liable for arisk that is
already insured? Because both parties can be protected by insurance neither is particularly interested in imposing
liability on the other. The issue is how to allocate the risk of loss--or, more precisely, which party should pay the
property insurance premiums.

AvoidsDouble Coverage. To requireeach party to carry coverage for negligently causing damage to another
party’s property forces the landlord and the tenant to insure both the landlord's and the tenant's property, which results
in each insuring its own and the other party's property. To avoid this need for double coverage each party can agree to
look to itsown insurance carrier for property loss caused by the acts or omissions of the other party and waive rights of
recovery and subrogation against each other. If both landlord and tenant are to beliablefortherisk of negligently caused
lossto the property of the other,then the landlord and every tenant in amulti-tenant project must not only be sureto have
apolicy for its own property but must be sure that their liability insurance issufficient to cover the replacement cost of
the entire building and all of tenants’ property therein. A more sensible approach is to have the landlord take out a
casualty policy and have the premium costs paid by the tenants in the building under an operating cost pass-through
provision in the lease.

AllocatesRisk to Property Insurer. A waiver of subrogation clause assures that the insurance carrier for the
property owner pays for the property loss as opposed to the other party's (the negligent landlord's or tenant's, as the case
may be) liability insurance carrier. See Hagan, Using Waivers and Indemnities in Commercial Leases, THE
PRACTICAL REAL ESTATELAWYER11(1993), alsorepeated atALI- ABA'SPRACTICE CHECKLIST MANUAL
FORDRAFTING LEASES: Checkligs, Forms, and Drafting Advice fromThe Practical Lawyer and The Practical Real
Estate Lawyer 149 (1994), for the raionale that the appropriae allocation of risk isto require each party to insure its
own property and waive recovery, and waive subrogation against the other for damages to each other's property due to
the negligence of either party.

Usually Inadequate Liability Insurance to Cover Risk. Why is this the best approach? This quedion
incorrectly assumes that there is adequate liability insurance to cover the loss. Many times there will be no liability
insurance because the party self-insures. The more likely situation is that theliability insurancepolicy of the negligent
party will have limitsfar short of the loss involved (for example, where a negligent employee of the tenant leaves the
coffee poton at night which resultsin a large office building burning down). In alarge multi-tenant building, the loss
could easily exceed the liability insurance coverage of a small tenant. Evenif thereis sufficient property loss coverage
under the liability policy, thereusually is alarge deductible and dissipation of the time and energy in acontest between
the insurance companies and the parties over the issue of who negligently caused the fire.

Risk Already Factored in to Property Insurance Premium. Also, more importartly,is the fact tha clams
against property insurance are much less likely to result in higher premiums or loss of coverage than claims against the
liability insurance. The property insurance carrier hasmore than likely already cal culated its premium based on the
assumption that it will not be able to recoup its costs via subrogation against a negligent tenant.

Waivers of Subrogation or Waiver of Recovery? Waiver of recovery isthe landlord or tenant waiving its rights or
recovery for theacts of the other. Waiver of subrogation isthelandlord or tenant or both waiving the right of itsinsurer
to be subrogated to the landlord'sor tenant's claim. While awaiver of recovery alsoisawaiver of subrogation (because
the insurer has no rights left to which to be subrogated), awaiver of subrogation alone is not a waiver of recovery.

Valid DespiteNegligence of Released Party. InTexas, waiver of recovery and waiver of subrogaion clausesarevalid.

See International Co. v. Medical-Professional Building of Corpus Christi, 405 S.W.2d 867 (Tex. Civ. App.--Corpus
Christi 1966, writ ref'd n.r.e.)-- lessee waived in advance any claims for damages caused by lessor's negligent failure to
maintain boilersin portion of premisesunder landlord's control "to extent thatlesseewas compensated by insurance for
such damages;" and Williamsv. Advanced Technology Ctr., Inc., 537 S.\W .2d 531 (Tex. App.--Eastland 1976, writ ref’d
n.r.e.)--subrogation suit brought against lessee by lessor's fire insurance carrier was barred by lessor's waiver of
subrogation clause containedin lease, notwithstanding lessee'sbreach of the leaseby permittingthe leased premises to
be used for an extra hazardous operation.

Conflicts - Return of Premises Covenant vs. Waiver of Recovery Provision. A lease may require the tenant at the
terminaion of the lease to return the leased premises in its original condition except for "reasonable wear and tear and
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damage by casualty not occurring throughthetenant’ snegligence”. Such aclauseis potentially in conflict with awaiver
of subrogation dause.

b. Builder’sRisk - Risk of Loss Allocation.

[¥”] Property Insurance- Construction - Builder’ sRisk Insurance- Waiver of Subrogation. Buildersriskinsurance
is written on a variety of forms. Therefore, it is important to determine whethe the policy prohibits waiver of
subrogation. Thetypical mutual waiver of subrogationinthe owner-contractor construction contract formmay invalidate
the builder’s risk coverage. The following isthel SO Builders Risk Coverage Form CP 00 20 10 91 provision:

4. Waiver of Recovery Against Others

Y ou may not waiv e your rightsto recover damages from anarchitect, engineer or building trades
contractor or subcontractor with respect to the described premises except as agreed to in writing
by us. This provision supersedes any provision to the contrary in the TRANSFER OFRIGHTS
OF RECOVERY AGAINST OTHERS TO US Commercial Property Conditions.

[ ®1 Property Insurance - Construction - AIA - Risk Allocation. Waivers of subrogation in the AIA system are
designed to shift to the owner and its property insurancecarrier the risk of lossto the project during construction. Such
provisionsareavalidriskallocation for thefollowing reasons: (1) They avoid disruption and disputes between the parties
involved in the construction project; (2) They allow the parties to identify and allocate the risks asociated with the
project; and (3) They allow one party to contract to providethe property insurancefor all risksassociated with the project
for all parties. Under the AIA documents, the owner is responsible for obtaining the type and amounts of property
coverage.

[ ®] Property Insurance - Construction - AlA - Waiver of Subrogation - Fair Notice Test. The AIA Waiver of
Subrogation provision is drafted as a waiver of recovery. However, this provision does not meet the fair notice
requirements for releasesarticulated in Dresser Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993)
in order to release liabilities arising out of the Released Party’s negligence. The provision is neither conspicuous nor
does it expressly refer to the negligence of the party being rel eased.

[ ] Property Insurance - Construction - AIA - Waiver of Subrogation - Express Negligence Test. The waiver
should expressly cover |oss due to the negligence of the other party. Althoughno Texas case has yet addressed whether
the waiver of subrogation clause must meet the fair notice requirements, such clauses are excul pation clauses identical
in effect as those held unenfor ceable for failing to meet the fair notice requirements, including the express negligence
test, in Dresser Industries, Inc. v. Page Petroleum, Inc. 853 S.W.2d 505 (Tex. 1993). If so, then most waiver of
subrogation clauses in gandard use are not enforceable as written!

[™] Property Insurance-Construction - Al A - Waiver of Subrogation. The form of waiver of subrogation contained
in the AIA documents is a "waiver of recovery” between the parties (e.g., the owner and the contractor in
Paragraph 11.3.7 to the AIA A201 Gener al Conditions of the Contract for Construction), but dso isa waiver of
recovery by the partiesagainst " any of their subcontractors, sub-subcontractors, agents and employees’ and requires that
these third parties similarly provide a waiver of recovery against all such parties to the project.

The waiver of subrogation contained in the AIA A201 waives recovery between the parties to the extent covered by
property insurance applicable to the Work. Thisprovision does not expressly address loss within the deductible, loss
above the amount of property insurance or uninsured | osses.

This provision does not waive claims or subrogation as to liabilities arising out of bodily or personal injuries.

Sincereleases areconstrued by courts narrowly, theAlA waiver of subrogation language has been interpreted narrowly.
In SSDW Co. v. Brisk Waterproofing Co., 556 N.E.2d 1097 (N.Y. 1990), aNew Y ork court held that thewaiver clause
found in the AIA Construction Projects of a Limited Scope form applied only to damages occurring to areas within the
limits of the "work” and not to the parts of the building outside the "work” . Also see Public Employees Mutual Ins.
Co. v. Sellen Constr. Co., 740 P.2d 913 (W ash. App. 1987).




RISK MANAGEMENT Page 175

The time period covered by the "waver” has been thesubject of litigation. In Automobile Ins. Co. v. United H.R.B.,
876 S.W.2d 791 (Mo. App. 1994) an insurer of the owner brought a subrogation action against acontractor for property
damaged caused by afire that occurred five months after final payment had been made to the contractor and after the
owner had exclusive control of the premises. The court found an ambiguity between the Al A provisions. The contractor
took the position that it had an insurable interest in the property as long as the owner maintained the insurance policy
in effect at the ime the work was being done. The court, however, held that the waiver of subrogation provision no
longer applied after final payment because the contractor no longer had an insurable interest in "the work.”

Provision: Par. 11.3.7 AlA Document A201

The Owner or Contractor, as appropriate, shall require of the Architect, Ar chitect’s consultants, separate
contractors described in Article 6, if any, and the subcontractors, sub- subcontractors agents and
employeesof any of them, by appropriate agreements, written where legally required for validity, similar
waivers each in favor of other partiesenumerated herein.

3. Insurance Provisions.

a. Certificates

[ "] Certificateof Insurance. Asageneral rule, certificates of insurance do not govern theinsurance policy’ scoverage.
A certificate of insurance can be misleading in several waysand provide afal sesense of security that the policy matches
the certificate. Common problemswith certificatesof insurance include the possibility that certificatesissued by agents
contain errorsand the posgbility thatthe certificatesfail to reveal special limitations applicableto the coverage afforded.
Some courts teke the position, based on language similar to the above-quoted language from the ACORD 25-S Form,
that a certificate of insurance does not create coverage. SeeS.L.A. Property Management v. Angelina Casualty Co., 856
F.2d 69 (8th Cir. 1988) (certificate listing adifferent person asthe additional insured did not control over actual listing
on policy endorsement); and Mercado v. Mitchell, 264 N.W.2d 532 (Wis. 1978). Being designated as a Certificate
Holder does not make the certificate holder an insured, additional insured, or athird party beneficiay covered by the
policiesinsurance. Gracidav. Tagle, 946 S.W .2d 504 (Tex.App.--Corpus Christi 1997, no writ).

Provision: Certificate does not create cover age.
This certificate does not amend, extend or alter coverage afforded by the policies bel ow.
Provision: Certificate does not state prior claimson limits.

Preservation of Policy Provisions. Thisisto certify that thepolicies of insurance listed below have been issued
to theinsured named abovefor thepolicy period indicated. Notwithstanding any requirement, term or condition
of any contract or other document with respect to which this certificate may be issued or may pertain, the
insurance afforded by the policies described herein is subject to all of the terms, exclusions and conditions of
such policies. Limits as shown may have been reduced by paid claims.

Provision: No duty to notify certificate holder.

Cancellation. Should any of the above described policies be cancelled beforethe expiration date thereof, the
issuing company will endeavor to mail ___ day’s written notice to the certificate holder named to the left but
failureto mail such notice shall impose no obligation of liability of any kind upon the company, its agents or
representatives.

b. Insurer Ratings.

[ ®] Best’s Rating System. BEST'SKEY RATING GUIDE published by A.M. Best Company assigns to insurance
companies one of three types of rating opinions, a “Best’s Rating,” a“Financial Performance Rating” or a“Qualified
Rating.” Inaddition B est’s assigns all companiesto “Financial Size Categories.” Moreinformation concerning best’s
and itsratingsis available at Best’swebsite, http://www.ambes.com. Insurance specificationsin real estate documents
will typically specify boththe minimum acceptable Best Rating and minimum Financid Size Category for the insurance
issuer. For example, “the insurer will be at least aBest’'s A/V 111.”
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Secur e Best’sRatings

A++, A+ Superior

A, A- Excellent

B++, B+ Very Good
Vulnerable Best’'s Ratings

B, B- Fair

C++, C+ Marginal

D Poor

E Under Regulatory Supervision
F In Liquidation

S Rating Suspended
Financial Size Category Policy Holders' Surplus ($ millions)
[ Uptol

I lto2

11 2to5

v 5to 10

\Y 10to 25

Vi 25to 50

Vil 50 to 100

Vil 100 to 250

IX 250 to 500

X 500 to 750

X1 750 to 1000

X1l 1000 to 1250
X1l 1250 to 1500
X1V 1500 to 2000

XV 2000 or more

Rating modifiersof “u” for “Under Review or “g” for Qualified sometimes appear with aBest’ s Rating. For companies
that are not rated are designated “NR-1" for “insufficient data” and “NR-2" for “insufficient Sze and/or operating
experience.”

C. Sample.

[ ] Insurance Provisions. The insurance provisions provide for designation of the Named Indemnified Person and
itsrelated parties as additional insureds and with waiver of subrogation against the Named Indemnified Person and its
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related parties, without exception for the additional insured’s sole or contributory negligence. Specific 1SO forms or
equivalent are specified in order to assuretermsof coverage and the limits of the exclusions Blanket additional insured
provisionsand blanketwaiver of subrogation provisionscontained intheinsuring policy are specified as being permitted,
if after review they are determined to meet the insurance requirements. N ote most blanket provisions do notlistall of
the parties that should be protected.

The Indemnifying Person’ sinsuranceis specified to be primary asregards any other insurance carried by the Indemnified
Person and itsrelated parties Note certain blanket and additional insured endorsements provide that the additional
insured’ s insurance will be primary and contributing unless the contract between the parties requirestheinsuring party’s
insurance to be primary. See the footnotes to the blanket and additional insured endorsements.

[ ®] Common Errorsand Problems.
a. CGL Insurance.

Probably the most common error encountered in specifying CGL coverage is the use of outdated descriptive
language. The comm ercial gen eral liability form replaced thecom prehensive general liability form in all statesduring
themid 1980s. However, many contracts will specify " comprehensivegeneral liability insurance." Alongwiththat, these
contracts will often requireanumber of endorsements that were needed on this old form, but which were incorporated
into the commercial general liability form. These include the following:

e Contractual liability endorsement

* Broad form property damage endorsement

« Personal and advertising injury liability endorsement

e Host liquor liability endorsement
This terminology should be avoided in modern contracts.

Another antiquated term that is often used is " com bined single limit." Versionsof the CGL form used prior to 1986,
and many other types of liability policies, had what were called "split limits." Split limits applied different limits to
property damage liability and bodily injury liability. There wasa "combined single limit endorsement" that coud be
added to the policy to make both bodily injury and property damage liability coverage subject to the same occurrence

limit. Thishasbeenincorporatedintothecommercial liability form but without theterminology " combined singlelimit.”
Therefore, this term conveysto meaning and should generally be avoided.
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Antiquated Terminology

Comprehensive general liability insurance
Public liability insurance

Manufacturers and contractors (M& C) liability
insurance

Owners, landlords and tenants (OL&T) liability
insurance

Contractual liability insurance
Public liability insurance
Independent contractors (protective) coverage

Additional named insured, named insured, coninsured

Cross-liability endorsement

Broad form comprehensive general liability
endorsement

Broad form property damage endorsement

Combined single limit (CSL)

Fire damage legal liability

Current Terminology

Commercial general liability insurance

Commercial general liability and umbrellaliability
insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Insured gatususing ISO endorsement CG 20 XX or
equivalent (Use CG 20 10 for construction contracts,
CG 20 11 for premises leases, CG 20 28 for equipment

leases.)

Cross-liability coverage as provided under standard
1SO forms' separation of insureds clause

Commercial general liability insurance

Commercial general liability insurance

Per-occurrence limit, general aggregate limit, and
products-completed operations aggregate limit

Damage to premises rented to you.
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"Named Insured" veraus" Additional Insured"

General liability insurance such as that provided in the standard commercial general liability (CGL) coverage form
developed by Insurance Services Office Inc. (1SO), is the bas ¢ source of contractual liability coverage for most of the
loss exposures created by hold harmless agreements. For thisreason, itisalso the policy with respect to which additional
insured status is most often requested as a complement to or reinforcement of the hold harmless agreement. A number
of standard endorsements have been developed by 1SO to address the coverage requirements of various categories of
additional insureds.

"Named Insured’ isnot adefined coverage term of the CGL policy, nor isit extendvely used in CGL policy language.
The term appears only in the following four sections of the policy.

1. The policy condition pertaining to premium audit (wherethe "first Named Insured") is given specific
rights and duties with respect to the payment and reimbursement of policy premiums)

2. The policy condition pertaining to separation of insureds (in which it is stipulaed that insurance applies
"as if each Named Insured were the only Named Insured")

3. The provision that newly acquired organizations may qualify as named insureds, and that past
partnerships, joint ventures, and limited liability companies must be listed as named insureds in order for
coverage to apply to them.

4, The provision of notice of cancdlation and nonrenewal to the "first Named Insured"

Named insureds frequently arereferred to in the CGL policy, however, under thetitle "you," asexplainedin the policy's
introductory language.

Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations, and
any other person or organization qualifying as a Named Insured under this policy.

Therefore, a CGL named insured is a person or organization listed as such in the policy declarations or qualifying
otherwise for that gatus (asin the case of a newly acquired organization.) When more than one named insured is listed
in the declarations, the first of those listed entities acquires certain rights and duties as the "first Named Insured."

Other parties having insured (but not named insured) status under the CGL policy include partners in a named insured
partnership, membersof a named insured joint venture; executive officers, directors, stockholders, and —with certain
exceptions—employeesof a named insured corporation; the named insured's legal representative if the named insured
dies; the named insured's real estate manager; and any entity added to the policy as an insured by endorsement. All of
these insureds have slightly different rights and duties from those conferred on the policy's named insureds.

Additional insureds hav e less stringent obligations with respect to reporting occurrences that might giveriseto aclaim
under the policy. Certain CGL policy exclusions apply only to the named insured. For instance, the policy's property
damage exclusion applies to damage to property owned by, rented by, occupied by, or loaned to the named insured
("you"), but it applies to damage to personal property in the care, custody, or control of "theinsured." That is, it applies
with respect to each insured's liability for personal property inthat insured's care, custody, or control. The named
insured's officers, directors, and employees qualify asinsureds themselves, but not the officers, directors, or employees
of additional insureds.

Asidefrom thesedifferences, basic general liability coverage depends upon the language of the CGL insuring agreement
and its references to "the insured." The languagereads as follow:

Wewill pay those sumsthat theinsured becomeslegally obligated to pay as damages because of " bodily
injury" or "property damage" to which thisinsurance applies. Wewill have the right and duty to defend
the insured against any "suit" seeking those damages.

An entity named as an additional insured in an endorsement to the CGL policy is as much "the insured" in the context
of thisinsuring agreement as is the named insur ed who purchased the policy.
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Occasionally one party to a contract will require that it be added as an additional named insured to the liability policy
of another contracting party. Such requeds often have ther origins in a time when named insured status (but not all
categories of insured status) carried with it arightto be notified if the policy was going to be canceled. (Cancellaion
of an indemnitor'sinsurance is obviously amatter of vital concern to anindemnitee.) Standard CGL formscurrently in
use guarantee notice of cancellation only to "the first named insured" identified in the policy declarations, not to all
named insureds. Therefore, themost commonly perceived advantage of named insured status under a general liability
policy no longer exists.
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CGL POLICY PROVISIONS
NAMED INSURED VERSUS INSURED

Named
Insured Insured Policy Provisons
Insuring Agreement
v Pay on behalf of
Exclusions
v Intentional injury from the standpoint of
v Obligation to pay damages by reason of contractual liability*
v Liquor liability?
v Obligations under workers compensation and other laws
v Employers liability
e Except for liability assumed under contract by®
v v Environmental pollution by
v Watercraft, aircraft and autos®
v Transportation of mobile equipment by auto of
v Property damage to owned, rented or occupied property of
v Property sold, given away or abandoned of
v Property loaned to
v Personal property in care, custody of control of®
Ve That particular part of any real property being worked on by
v That particular part of property to be restored because of the work of
v Property damage to product of
v Property damage to work of
Property damage to impaired property detailing with:
v aproduct of
v adelay orfailure to perform a contract by
Damages incurred for the:
e recall of products of

work
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1The exception to this exclusion is an "insured contract” as defined. However, part f. of "insured contract"
specifically applies to contracts pertaining to the named insured's (your) business and under which the named
insured (you) assumes the tort liability of another.

2The policy makes the exclusion applicable to any insured, but the exception to the exclusion only applies if the
named insured (you) manufactures, sells, serves, etc. alcoholic beverages.

*The employers liability exdusion providesan exception for liability assumed by the insured under any contract
or agreement. However, contractual liability coverage as provided by the policy in subpart f. is specifically
limited to liability assumed by the named insured (you). See (2) above. T his presents a possible ambiguity.
“Three of the five exceptions to this exclusion apply specifically to the named insured (you).

5The 1986 CGL policy excluded personal property in the named insured's (your) care, custody, or control.

Source; The Additional Insured Book, 4" ed., International Risk Management Institute, Inc., 2000

INSURED AND NAM ED INSURED DIFFERENCES

1. The named insured (NI) has more stringent 5. Thefirst NI is required to pay premium.
occurrence reporting requirements.
6. The first NI receives any premium return.
2. The NI's employees, executive officers, and
directors are insureds. 7. Thefirst NI may cancel the policy.

3. Certain exclusions apply only to the NI (e.g., 8. Thefirst NI receives cancellation notice.
property damage).

4. The NI must reimburse the amount of any
deductible paid by the insurer.

Source: The Additional Insured Book, 4" ed., International Risk Management Institute, Inc., 2000

Another feature of somerequestsfor additional insured statusis the gipulation that the indemnitor's policy, to which the
indemniteeis being added as aninsured, be modified to provide "cross-liability" coverage. Cross-liability refersto the
loss exposure created when one insured under a policy sues another. Standard general liability polides in usetoday
provide "cross-liability" coverage—without the need for any modification-by virtue of the "separation of insureds"
condition. This condition of the policy states that coverage will apply "separ ately to each insured against whom claim
ismade or suit isbrought." For thisreason, itmay be alegitimate precautionto includein contract language a stipulation
that liability insurance asrequired by the contract provide cross-liability coverage, but not ademand for a cross-liability
endorsement, whichis unnecessary when the standard CGL form is being used.

b. Business Auto.
Antiquated Terminology Current Terminology
Comprehensive auto liability insurance Business auto coverage form

Additional insured or coinsured status (unless avehicle | Insured status
lease)

Cross-liability endorsement Cross-liability coverage as provided under standard
1SO forms' separation of insureds clause

Combined single limit Each accident limit
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C. Workers Compensation.

The standard workers compensation and employers liability policy used in most states was substantially revised
in 1984 and again to a lesser extent in 1992. Ascompared to the previous 1954 policy, theserevisons included some
slight changesin terminology and coverage approachesthat should bereflected in contract insurance requirements. One
of these was achangein the name from "workmen'scompensation” to "workers compensation." Another moreimportant
change was the inclusion of "other statescoverage" in the basic form and the elimination of the "broad form all states"
endorsement, which was previously used to provide this coverage.

Antiquated Terminology Current Terminology
Workmen's compensation insurance Work ers compensation and employer s liaiblity
insurance
Borrowed servant endorsement Alternate employer endorsement
All states coverage/broad form all states coverage Other states coverage
In rem endorsement Maritime coverage endorsement

A very problematic requirement sometimesincluded in contracts isone for additional insured status. The workers
compensation policy covers injuries to its insured's employees. |f additional insured status were to be provided to
another party, the policy would cover injuries to that party's employees, and the insurer would be entitted to a
commensurate additional premium.

d. Property Insurance.

One error sometimes made by financial institutions is to require insurance equal to the loan amount. The loan
amount is often not reflective of the insurable value of the property. It could be higher, as would be the case when it
includesproperty thatwould not be covered under the policy, such asthe value of theland. Conversely,the loan amount
may be significantly lessthan the value of the property, sinceit would not recognize increasesin the propety's value over
time. For this reason, the amount of insurance required should relate to the valuation basis (replacement cost or actual
cash value) of the insurable property rather than the loan amount.

Another problem that sometimes arises is a requirement of additional named insured status. There are no
advantagesprovided to a party who is hotan owner of the property to be anamed insured on the policy, and commercial
property insurance underwriters have no endorsements in their forms portfolios to comply with such a contractual
requirement. For most contracting situations, additional insured status, a loss payee clause, a lenders loss payable
endorsement, or a mortgage clause is quite sufficient for protecting the contracting party's interest in the property.

Outdated terminology requiring that the policy provide "fire and extended coverage" is often used in contracts.
"Extended coverage" refers to an endorsement that was once added to a standard fire policy to cover the perils now
insured under I SO's basic causes of loss form. Sincethis endorsement is no longer used, a better approach to requiring
thiscoverage would be to refer to the 1ISO basic causesof loss form.
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AVOID OUTDATED AND MISLEADING PROPERTY INSURANCETERMINOLOGY

Antiquated Terminology

Current Terminology

Fire and extended coverage or extended coverage
endorsement

Additional named insured

Basic causes of loss form

Additional insured, losspayee, or mortgagee clause.

PERILS COVERED UNDER ISO CAUSES OF LOSSFORMS

Basic Causes of loss Form (CP 10 10)
* Fire

e Lightning

« Explosion

e Windstorm or hail

* Smoke

e Aircraft or vehicles

e Riot orcivil commotion
* Vandalism

» Sprinkler |leakage

» Sinkhole collapse

* Volcanic action

Broad Causes of Loss Form (CP 10 20)
Basic causes of loss form perils, plus:

» Breakage of glass

» Falling objects

* Weight of snow, ice, or sleet

« Water damage from leaking appliances

* Collapse from specified causes

Special Causesof Loss Form (CP 10 30)
» All perils except as excluded

» Collapse from specified causes

Covering Additional Interests

There are four basic ways that the interest of a party other than the named insured can be protected in commercial

property policies.

» Through a mortgage holders provision or endorsement (al called a "mortgag ee clause")

» Through aloss payee endorsement
» Through alenders loss payable endorsement

* Through an additional insured endorsement
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ADDITIONAL INTERESTSAPPROACHES COMPARISON
Type of Typical Insurable Receipt of L oss Typical Notice Coverage Despite
Endorsement Interest Payment of Cancellation Insured's Acts
Mortgage holders Holds mortgage on Exclusive For cancellation by Yes.
provision or covered building(s) the inaurer only; 30
endorsement days, except 10
days nonpay. May
include 10 days'
notice of non-
renewal.
Loss payee L eases personal May be excludgve or | None, unless No.
endorsement property to the shared with the specifically
insured, may also insured requested.
be a creditor
Lenders loss Creditor withan Exclusive. For cancell ation by Yes.
payable interestin covered the inaurer only; 30
endorsement personal property days, except 10
days nonpay. May
include 10 days'
notice of non-
renewal.
Additional insured Owner of Shared with the None, unless No.
endorsement building(s) leased to | insured specifically
the insured requested; check
policy cancellaion
provisions.
C. Releases,

[ ] Releases and Exculpation. Anexample of a*“ release” is, "You are not liable ... " A releaseis an agreement in
which one party agreesto hold the other without responsibility for damage or other liability arising out of the transaction
involved. SeeWallerstein v. Spirt, 8 S.W.3d 774 (T ex.App.-Austin [3 Dist.] 1999, no writ) - involving an ind emnity
by partners but not arelease between partners. An example of an" exculpation” provisionis, "l am not liable..." An
exculpatory provision is designed to exclude, as between the parties to a contract, certain designated duties liabilities
or costs dueto the occurrence or non-occurrence of events. See Ikard, Exculpatory Clausesand Their Effectivenessto
Protect Draftersand Fiduciaries, 188h ADVANCED ESTATEPLANNING AND PROBATE COURSE (STATEBAR
OF TEXAS1994); Annot., 49 A.L.R. 3d 321, Validity of Exculpatory Clause in Lease Exempting Lessor from Liability
(1973); Annot., 30 A.L.R. 4th 971, Applicability of Exculpatory Clausein Lease to Lessee's Damages Reaulting From
Defective Original Desgn or Construction (1984); Annot., 8 A.L.R. 1393, Validity, Construction and Effect of
Agreement Exempting Operator of Amusement Facility fromLiability for a Personal Injury or Death of Patron (1966);
Annot., 66 A.L.R. 4th 622, Liability for Injury Incurred in Operation of Power Golf Cart (1988); Annot., 88 A.L.R.3rd
1236 Liability of Youth Camp, its Agents or Employees, or of Scouting Leader or Organization for Injury to Child
Participant in Program (1978); Annot., 73 A.L.R.4th 496, Liability of Local Government Entity for Injury Resulting
from Use of Outdoor Playground Equipment at Municipally Owned Park or Recreational Area (1989). Springer,
Releases: An Added Measure of Protection from Liability, 39 BAYLOR L.REV. 487 (1987); Smith, Selected Topics
in Lease Drafting: Indemnities, Waivers, Dislaimers and Remedies, ADVANCED REAL ESTATE DRAFTING
COURSE Q (STATE BAR OF TEXA S 1990).

1. Released Persons.
[ 7] Released Persons- Named Specifically. In McMillen v. Klingensmith, 467 S.W.2d 193 (Tex. 1971), the court

held that arelease discharges only those tortfeasors thatit specifically names or otherwise specifically indemnifies. The
Texas Supreme Court in Duncan v. Cessna Aircraft Co., 665 S\W.2d 414 (Tex. 1984) approved the decisions in
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McMillen, and in Lloyd v. Ray, 606 S.W .2d 545, 547 (T ex. Civ. App.--San Antonio 1980, writ ref'd n.r.e.) and Duke v.
Brookshire Grocery Co., 568 S.W.2d 470, 472 (Tex. Civ. App.-- Texarkana 1978, nowrit) holding that the mere naming
of ageneral class of tortfeasors in a rel ease does not discharge the liability of each member of that class. A tortfeasor
can claim the protection of arelease only if the releaserefers to him by name or with such descriptive particularity that
his identity or his connection with the tortious event is not in doubt.

Also see Angus Chemical Co.v.IMCFertilizr, Inc., 939 SW.2d 138 (Tex. 1997) where the court held that the release
by an injured party of atortfeasor does not release the tortfeasor’s insurer; IllinoisNat. Ins. Co. v.Pereez, 794 S.W.2d
373 (T ex.App.--Corpus Christi 1990, writ den’d).

"Agents' Do Not Include"” Contractors' . Thereleasein Doev. SmithKline Beecham Corp., 855 S.W.2d 248 (Tex.
App.--Austin 1993, writ granted) releasing Quaker Oatsand its "agents" was held not to include adrug testinglaboratory
that was hired by Quaker O atsto perform pre-employment drug screens. The court held thatthe lab was an independent
contractor and was not covered by the employment application release form that released "Quaker Oats, its employees
and its agents, from any liability based on the results of the drug screening." See also Dresser Industries, Inc.v. Page
Petroleum, Inc., 853 S.W .2d 505, 508-09 (Tex. 1993); Summersv. Skillern & Sons, Inc., 381 S.W.2d 352, 356 (Tex.
Civ. App.--W aco 1964, writ dism'd w.o.j.); but cf. Getty Oil Co. v. Insurance Co. of North America, 845 S.W.2d 794,
806 (Tex. 1992).

Third Party Beneficiaries. For example, inDerr Constr.Co. v. City of Houston, 846 S.W.2d 854 (Tex. App.—Houston
[1st Dist.] 1992, nowrit), the court held that arelease/indemnity provision in a subcontract released the owner (the City
of Houston) from liability for damages to the subcontractor's crane. The court held that the owner was a hamed third
party beneficiary of thereleasein the subcontract. The court also held that the subcontractor's insurer could not assert
any rights of subrogation to pursue the owner for the moniesit had paid the subcontractor for damagesto the crane. The
provision in the subcontract reads as follows:

Provision:

Subcontractor hereby assumes full regponsibility and liability for the work to be performed hereunder,
and hereby release, relinquishes and discharges and agrees to indemnify protect and save harmless
Contractor, the City ... from all claims, demands and causes of action of every kind and character
including the cost of defense thereof, for anyinjury to, including death of, person (whether they bethird
person, contractor,or employeesof either of the partieshereto) and any loss of or damageto property
(whether the same be that either of the parties hereto or of third parties) caused by or alleged to be
caused, arising out of, or in connection with Subcontractor's work to be performed hereunder ... whether
or not said claims,demands and causes of actioninwholeor in part arecovered by insurance hereinbefore
... . (Court's emphasis in bold; author's emphasis underlined.)

Id. at 858. This case wasdecided after the court of appeals' decision inDresser Industries, Inc. v. Page Petroleum, Inc.
upholding the Houston Fishing Tool release provision, but before the supreme court's decision striking it down as not
being conspicuous. The court did not address the conspicuousness of the provision in Derr Construction. Also, the
court did not review the release in light of the express negligence test.

2. Released M atters.
a. Negligence.

[ ®] Released Matter - Fair Notice and Express Negligence Tests. Requirement to Be Conspicuous. In Dresser
Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993), thefollowing provisions contained in work orders
of Dresser and Houston Fishing T ools Com pany were examined by the Texas Supreme Court:
Dresser Provison:

There are obviously many conditionsinand about the well of which wecan have no knowledge and over

which we can have no control. Therefore, we (Dresser) accept this service order only on condition that

we do not guarantee any particular result from servicesto be performed hereunder. Except where damage
or injury caused by gross or willful negligence on our part, (Page) shdl indemnify (Dresser) and hold
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(Dresser) free and harmless from all claims for personal injuries, including death and damage, including
subsurface damage or injury to the well and damages attributable to pollution or contamination and cost
of control and removal thereof, alleged to have been caused by our operations under this service order,
including claims alleging that injuries or damages were caused by (Dresser's) negligence, whether such
claims are made by (Page), were caused by (Dresser's) negligence, whether such claims are made by
(Page), by (Page's) employees, or by third parties. (Emphasis added by author.)

Houston Fishing Tools Provision:

(A)  (HoustonFishing Tools) shall not beliableto (Page) on any theory of legal liability against which
(Houston Fishing Tools) may legally contract for any injury or damage to persons ... or to property
(whether subsurface or not, including reservoirloss) and any lossesarising out of such damagewhere such
damage is sustained in connection with, arising out of, or resulting from the service or material used in
the service.

(D)  Thetheories of liability referred to in (paragraph (A) ... indude, but are not limited to, breach of
express or implied warranty and the sole or concurrent _negligence of (Houston Fishing Tools).
(Emphasis added by author.)

Page Petroleum drilled awell located in Colorado County to adepth of 11,000 feet and contracted with Dresser
to conduct log tests. Houston Fishing Toolswascalledinto "fish" out Dresser'sequipment that became stuck in thewell
bore. While Houston Fishing Tools was attempting to dislodge the equipment, itlost several thousand feet of wireline
and drill pipe down the hole which could not be retrieved. Page attempted to clear the hole by performing a side
procedure. This sideprocedure was not successful; therefore, Page plugged and aband oned the well and was forced to
drill a new well. Page then brought suit against Dresser and Houston Fishing Tools alleging negligence and seeking
compensation for damagesto the original well. Both Dresser and Houston Fishing Tools defended the suit based on the
contractual provisionsrecited above. Thejury attributed liability 50% to Page, 40% to Houston Fishing Tools and 10%
to Dresser. The court of appeals construed the Dresser provision as an "indemnity" and therefore could not excul pate
Dresser from its own negligence. Since the Dresser provision was an indemnity, the court held that reference to Page
indemnifying Dresser from claims by Page (see underlined language in Dresser provision) was clearly inadvertent and
repugnant to the intent of the parties. Once the court of appeals determined the clause to be an indemnity, it found that
as an indemnity it could not be an exculpation or release operating to extinguish a claim between the parties to a suit.

Conversely, the court of gppeal sfound that the Houston Fishing Toolsprovision wasa"release" which exculpated
Houston Fishing Tools from liability to Page.

The supreme court held that compliance with the fair notice requirements is a question of law for the court,
overruling Goodyear Tire & Rubber Co. v. Jefferson Const. Co., 565 S.W.2d 916 (Tex. 1978). The supreme court then
found that the Dresser and the Houston Fishing Tools provisions were both not conspicuous as a matter of law.

Indemnity, Releases, Exculpations: Effectthe Same. Following the reasoning of the dissent in the court of appeals'
decision, the supreme court found that, whether the provision was couched asan indemnity, a release or an excul paion

provision, the effectwas the same, to transfer the risk of liability for one's own negligence. The court gateditsreasoning
as follows:

As Justice Vance stated in hisdissenting opinion in the court of appeals these agreements, whether
labeled asindemnity agreements, rel eases, exculpatory agreements, or waivers, all operateto transfer risk.
... Although we recognized that most contractual provisions operate to transfer risk, these particular
agreements are used to exculpate a party from the conseguence of its own negligence. Because
indemnification of a party for its own negligence is an extraordinary shifting of risk, this Court has
developed fair notice requirements which apply to these types of agreements. The fair notice
requirementsinclude the express negligence d octrine and the conspicuousrequirement. Enserch Corp. v.
Parker, 794 S.W.2d 2, 8 (Tex. 1990). ... the conspicuous requirement mandates "that som ething must
appear on the face of the [contract] to atract the attention of a reasonable person when he looks at it."
Ling & Co. v. Trinity Sav. & Loan Ass'n, 482 S.W.2d 841, 843 (Tex. 1972).
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[w]e can discern no reason to fail to afford the fair notice protections to a party entering into a rel ease
when the protections have been held to ap ply to indemnity agreementsand both have the sameeffect. ...
This isespecially true because of the difficulty often inherent in distinguishing between these two similar
provisions. Id. 508.

Adoption of UCC Standard. The supreme court in Dresser Industries, Inc. v. Page Petroleum, Inc. adopted the
"conspicuous" standard set forth in 8§ 1.201(10) of the Texas UCC applicable to contracts for the sale of goods in this
case dealing with thesale of services. The court held thatthe UCC standard would be applicable both to indemnity and
releases that relieve a party, in advance, of responsibility for itsown negligence. Section 1.201(10) provides

A term or clause is conspicuous when it is so written that a reasonable person against whom it is to
operate ought to have noticed it. A printed heading in capitds (as: NON-NEGOTIABLE BILL OF
LADING) is conspicuous. Languagein the body of a form is "conspicuous" if it isin larger or other
contrasting type or color. But in atelegram any stated term is "conspicuous."

TEX.BUS. COMM . CODE ANN. § 1.201(10) (Vernon 1994).

Inboth the Dresser and the Houston Fishing T ool contracts, the provisionsarelocated on theback of awork order
in a series of numbered paragraphs without headings or contrasting type. Furthermore, the contracts were found to be
not so short that every term in the contracts must be considered conspicuous.

How "conspicuous" is conspicuous? See Greer and Collier, The Conspicuous Requirement: Litigating and
DraftingContractual Indemnity Provisonsin Texas After Dresser Industries, Inc. v.Page Petroleum, Inc., 35 SO. TEX.
L. REV. 243 (1994). The supreme court in Littlefield v. Schaefer, 955 S.\W .2d 272 (T ex. 1997), found that arelease was
not conspicuous when itwas setin atype font too small to read even though the heading was in larger font (heading was
in 4 point font 4 point font and the terms of the release were in smaller font);the release was outlined in a box; the
heading was all caps, in bold type and read “RELEASE AND WAIVER OF LIABILITY AND INDEMNITY
AGREEMENT"; and abovethe signature line appeared the captionin all caps bold-faced centered and underlined type
the following statement “1 UNDERSTAND M OTORCY CLE RACING ISDANGEROUS. YES, | HAVE READ
THIS RELEASE.” The court did not accept the argument that the release was conspicuous because of its small
contrasting type. “Whereaparty isnot able to know what the contract terms are because they are unreadabl e, as amatter
of law the exculpatory clause will not be enforced.”

InInReH. E. Butt Grocery Co., 17 S.W.3d 360 (Tex.App.-Houston [ 14" Dist.] 2000, orig. proceeding) the court
of appeals determined that tegimony from the injured employee to the effect that he was told not to read a waiver and
release was inadmissible parole evidence. The court found that the following notice was unambiguous and supported
the conclusion that the employee was aware of the agreement to arbitrate claims and releasing his common law right to
sue H.E.B . as anon-subscriber to the state’s workers compensation system. The court noted that the notice wasin all
caps and underlined.

Provision:

ELECTION OF COMPREHENSIVE BENEFITS, RELEASE, WAIVER, INDEMNITY AND
ARBITRATION AGREEMENT

NOTICE: BY SIGNINGTHISAGREEMENT, YOUAGREETORELEASE ANDWAIVECERTAIN
RIGHTS TO SUE YOUR EMPLOYER, THE TRUST, THE TRUSTEE OF THE H. E. BUTT
GROCERY COMPANY WELFARE BENEFIT TRUST, THE PLAN, AND THE PLAN
ADMINISTRATORIN EXCHANGE FORTHEAGREEMENT TOPROVIDECERTAIN BENEFITS
THROUGH THE TRUST. YOU AGREE TO INDEMNIFY YOUR EMPLOYER AND THE
RELEASED PARTIESIN CERTAIN CIRCUM STANCESAND YOUAGREETOARBITRATEALL
FUTURE DISPUTES THISAGREEMENT AFFECTS YOUR LEGAL RIGHTS! READ THIS
AGREEMENT CAREFULLY AND MAKE SURE YOU UNDERSTAND IT BEFORE SIGNING IT!

To similar effectisthe holding in Lawrence v. CDB Serv., 1 S.W.3d 903 (T ex.App.-Amarillo [7" Dist.] 1999, aff' d) as
to awaiver of the common law right to sue and election to participate in an employersthat wasinbold typein a2 page
election form.
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Actual Notice. The court noted that the fair notice requirements are not applicable when the Indemnified Person
(Rel eased Person) establishes that the Indemnifying Person (Releasing Person) possesses actual notice or knowledge of
the indemnity agreement, citing generally Cate v. Dover Corp., 790 SW .2d 559, 561 (T ex. 1990). Dresser at 508.

Express Negligence Requirement. For the same policy reasons that the supreme court in Dresser extended the
conspicuous requirement to releases, it held tha the companion express negligence doctrine also was to be applied to
releases.

...we hold that the fair notice requirements of conspicuousness and the express negligencedoctrine apply
to both indem nity agreements and to releases in the circumstances before us; thus, we disapprove of the
Whitson opinion. [referring to Whitson v. Goodbodys, Inc., 773 S.W.2d 381, 383 (Tex. App.--Dallas
1989, writ denied)].

Dresser Industries, Inc.v. Page Petroleum, Inc., 853 S.W .2d 505, 509 (T ex. 1993); Doev. Smithkline Beecham Corp .,
855 S.\W .2d 248 (Tex. App.--Austin 1993, writ granted).

The court of appealsin Rickey v. Houston Health Club, Inc., 863 S.W .2d 148 (Tex. App.--Texarkana 1993, writ
granted)--jogger alleged that indoor astroturf track not suitable asjogging track-- found the following releas failed the
express negligence test:

Provision:

Y ou agreethat you are aware that you are engaging in physical exercise and the use of exercise equipment
and club facilities which could cause injury to you. You are voluntarily participating in these activities
and assume all risk of injury to you that might result. Y ou hereby agreeto waiveany claims or rightsyou
might otherwise have to suethe health club, its employees or agents for injury to you on account of these
activities. You have carefully read thiswaiver and release and fully understand it isarelease of liability.
Y ou further agree to release seller from any liability for loss or theft of personal property.

The court in Polley v. Odom, 957 S.W.2d 932 (Tex.App.-Waco 1997, judgm’t vacated) held that the following
“risk of loss” provision did not pass the express negligencetest asit impliedly but did not expressly release the landlord
from liability for its negligence.

Provision:

Risk of Loss. Except where dueto thewillful neglect of Lessor all risk of lossto personal property or loss
to business resulting from any cause whasoever shall be born exclusively by L essee.

b. Gross Negligence.

[ ®] Released Matter - Gross Negligence. The court in Smith v. Golden Triangle Racevay, 708 S.W.2d 574 (Tex.
App.--Beaumont 1986, no writ) struck down a portion of a release tha released the "releasee” (the race track) from
liability for its gross negligence. Thisis the podtion of the Restatement. RESTATEMENT OF CONTRACTS § 574
(1932). The court cited various decisions from other jurisdictions supporting this conclusion. The court upheld the
release asto injuries dueto theracetrack'snegligence. T he court found that thiscasedid not involve anissue of unequal
bargaining power. There is no public policy to protect aright to be aspectator on the infield of a race track. Corpus
Christi Speedway v. Morton, 279 S.W.2d 903 (Tex. Civ. App.-- San Antonio 1955, no writ). The issue of whether a
release can cover future gross negligence has not been yet been decided by the Texas Supreme Court. The Supreme
CourtinMemorial Medical Center of East Texasv. Keszler, 943 S.W .2d 433 (T ex. 1997) upheld the“all claims” release
ascovering Keszler’s claim for damages arising out of Memorial’s alleged gross negligence by making a distinction for
post-accident waivers of liability. The court stated

The court of appealsheld that such arelease isagainst public policy. 931 SW.2d at 63 (citing Smith v.
Golden Triangle Raceway, 708 SW.2d 574, 576 (T ex.App.--B eaumont 1986, no writ)). However the
court of appeals failed to distinguish a pre-accident waiver of liability from a post-injury release made
in settlement of claims. In Golden Triangle, the issue was whether a pre-injury release could effectively
dispense with a claim of gross negligence. 1d. We have never held post-injury releases of gross
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negligence claims invalid. There is no logic in prohibiting people from settling existing claims.
Significantly, such arule would preclude settlement of many such claims. The court of appealserred in
holding that K eszler could not release his gross negligence claim against Memorial.

In Franklin v. Marie Antoinette Condo minium Owners Ass'n, Inc., No. B064293 Cal. App. Ct. 2nd App. Dist. (1993),
aCalifornia appeals court held that a unit owner was not entitled to recover for water damage to her unit based upon an
excul patory clausein the condominium declaration. The clause barred theassociation from liability for property damage
caused by a central plumbing leak unless the damage was caused by the gross negligence of the association or its
directors. The unit owner sustained $74,000 in damagesto her unitfrom water | eaking into her unit throughthe HVAC
vents. The court found that the exclusion from the exculpatory clause for "gross negligence" did notcover theomission
of the associati on to prevent damage to the unit owner's unit. The court also held that enforcement of the clause was
reasonable and fair to the condominium owners as a whole, since they had agreed to bear the risk of loss beyond wha
they could recover from the association's insurance policy.

c. Intentional Torts.

[ ® ] Released M atter - Intentional Torts. The court in Sedona Contrg. v. Ford, Powell, 995 S.w.2d 192
(Tex.App.-San Antonio 1999, no writ) noted that consent can constitute a defense for liability for an intentional tort,
and thus reasoned that a waiver asto future intentional torts may be enforceable under certain circumgances. Ford,
Powell recommended that a school district accept the bid of the second lowest bidder, Sedona was the lowest bidder.
The bid documents contained the following waiver:

Provision:

By submitting a bid, each bidder agrees to waive any claim it has or may have against the Owner
[NEISD], the Architect/E ngineer, and their respective employees, arising out of or in connection with the
administration, evaluation, or recommendation of any bid; waiver of any requirements under the Bid
Documents; or the Contract Documents; acceptance or rejection of any bids; and award of the Contract.

The court noted that it had previously found Golden Triangle to betoo broad inits application of the RESTATEMENT
(SECOND)OFTORTS. InSmithv. Holley, 827 S.W .2d 433, 438 (T ex.App.-San Antonio 1992, writ denied) the court
was faced with the issue of whether a prospective employee could release a previousemployer from liability resulting
from the communication of information regarding their work history. Initsanalysis the court recognized the holding
of Golden Triangle, but concluded that its application to intentional conduct was too broad. The court in Smith stated,
“that it isuniversally recognized that in the right circumstan ces one can consent to certain actions that otherwise would
be intentional torts” In Smith the court held Holley effectively consented to the possibility of defamation by signing a
release form authorizing the release of work history. The court also cited Unocal Corp. v. Dickson Resources, Inc., 889
S.W.2d 604, 610 (Tex.App.-Houston [14" Dist.] 1994, writ denied) holding that waiver, concerning oil and gas
information, to be effective which permitted for the general waiver of future intentional tort claims and extinguished
plaintiff’s right to sue.

Negligence” versus*“Intentional Acts’. "Negligence" does not include intentional acts. Richker v. Georgandis, 323
S.W.2d 90 (T ex. Civ. App.--Houston 1959, writ ref'd n.r.e).

d. Unspecified or Unknown Matters.

[ 8] Strict Construction. Scope of Release. Any claimsnot clear ly within the subject matter of therelease are
not discharged. Since an exculpatory provision is drafted by the Released Party to release or carve out liabilitiesor
contractual obligations from other expressed or implied duties, courts will strictly construe such provisions. Releases
will be subject to the same rulesof construction discussed above as to indemnity agreements. General categorical release
clausesare narrowly construed. In Duncan v. Cessna Aircraft Co., 665 S.W .2d 414, 422 (T ex. 1984). Velav. Pennzoil
ProducingCo., 723 S.W .2d 199 (Tex.App.--San Antonio 1986, writref'd n.r.e.)--claimsnot clearly withinsubject matter
of the release are not discharged, even if auch claims existed at the time the release was executed. In Victoria Bank &
Trust Co. v. Brady, 811 S.W.2d 931, 938 (Tex. 1991), the supreme court held that a rel ease executed by a borrower in
asettlement agreement releasing abank "from any and all claimsand causesof action ... directly or indirectly attrib utable
to the described loan transaction” did not include the borrower's claim of tortious interference by the bank in the
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borrower's contract with a third party arising out of the borrower's sale of an asset as to which the bank erroneously
asserted a security interest.

The court in Memorial Medical Center of East Texasv. Keszler, 943 S\W.2d 433 (Tex. 1997) distinguished the
release litigated in Keszler from the release litigated in Victoria. In Keszler Memorial and Keszler entered into a
Compromise Settlement Agreement and a separate Release document concerning damage daims that Keszler asserted
against Memorial dueto Memorial’ sterminating staff privileges atthe hospital. Keszlerlater sued the hospital for fraud,
negligence, and gross negligence for injuriesKeszler allegedly suffered due to exposure to ethylene dioxide, atoxic
sterilizing agent the hospital used during his employment. The Keszler court found that the rel ease language, releasing
all asto “any other matter relating to [Keszler’ s] relations with[Memorial]”, included “all” claimsincluding claims of
negligently caused injuriesto Dr. Keszler. The court noted that the release in Victoria was limited to claims arising out
of “the above described loan transaction”, which loan transaction did not asit turned out include claims arising out of
another loan transaction “with Victoria Bank & Trust. The court also upheld the releas as being effective to release
Keszler's claim for gross negligence.

Release of Unknown Claims. Release of future, unknown claimsis permissiblein Texas. Sweeney v. Taco Bell, Inc,,
824 S.W.2d 289, 292 (Tex. App.--Ft. Worth1992, writ denied); Pecorinov. Raymark Indus., Inc., 763 S.W.2d 561 (Tex.
App.- -Beaumont 1988, writ denied)--release executed in settlement of claim by worker and wife against ashestos
products manufacturers based on worker contracting asbestos released all claims, including those that might be
discoveredin the future, precluded subsequent action by worker'swidow based on death of worker from mesothelioma.

e Inadvertently Released M atters.

Inadvertently Released M atters. Although releasesareto be construed narrowly, ifthe rel easeis broad enough to cover
thereleased claims, then theclaimisreleased, even if the releasor isunaware of claim. Whitev. Grinfas, 809 F.2d 1157
(5th Cir. 1987)--the court held that a settl ementand release agreementsettlingprior lawsuit, purported to waiveal |l daims
or lossesbetween the parties, would not be set aside on the basis of mutual mistake because the plaintiff purchasers were
unaware of structural defectsin the foundation of the apartment project which was the subject of litigation between the
parties. See also Lubrizol Corp. v. Exxon Corp., 871 F.2d 1279 (5th Cir. 1992), rehearing denied, 964 F.2d 1145 (5th
Cir. 1992), cert. denied, 113 S.Ct. 186 (1992)--phrase "any fact pleaded," as used in provision of settlement agreement
in which plaintiff agreed thatit would not assert "any daim or counterclaim" made in that action " or which could have
been made based upon any fact pleaded," modified the phrase "which could have been made," rather than the previous
clause concerning "any claim or counter claim made;" release thus affected not only the claims actually raised in the suit,

but all thosethat could have been made based on any fact pleaded. See however, Note, Mills, Personal I njury Settlement
Release are Avoidable on Grounds of Mutual Mistake: Williamsv. Glash, 789 S.\W.2d 261 (Tex. 1990), 22 TEX. TECH

LR. 309, 310 (1991).
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