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ANNOTATED RISK MANAGEMENT FORMS:

Indemnity, Additional Insureds,
Waivers of Subrogation,

Exculpations and Releases

Risk shifting provisions are contained in all contracts.  They are used in an attempt to assure
the intended economic objectives of the "deal."  The most common methods by which risk is shifted
in a contract are by the use of representations and warranties, insurance covenants, express
assumption of liabilities, indemnity, exculpation, release and limitation of liability provisions.

Every provision of a contract is either restating the rule that would be supplied by the court
in the absence of the provision or is expressly shifting a risk from one party to the other.

This Article concerns provisions dealing with the shifting of "extraordinary" risk from one
party to the other.  Each contracting party’s risk-related goals are (1) to accept no more risk than it
can reasonably bear or insure, and (2) to transfer the balance of the risk to the other party.  The
following factors are involved in the ultimate determination as to how much risk a party receives or
transfers:  (A) which party is in the best position to control the extent of the occurrence of the risk?;
(B) does one party have specialized knowledge of the type of risks most likely to occur and how to
prevent or identify them?; (C) custom and practice in the particular industry (for example, sellers to
buyers; landlords to tenants; owners to contractors; contractors to subcontractors); (D) the bargaining
strength of the respective parties; and (E) statutory and common law public policies.

Indemnity agreements are common in most business relationships involving real estate.  For
example, the following types of agreements are indemnity agreements or are in the nature of
indemnity agreements:  title insurance, payment and performance bonds, and letters of credit.
Indemnity agreements are contained in the following contracts:  sales agreements, oil and gas leases,
easements, agency agreements, construction contracts, loan agreements, notes (provisions for
attorney's fees), and escrow agreements.  Attached to this Article is an Appendix of Annotated Forms
of extraordinary shifting of risks.

“Indemnity” [ 1 ] is, “I agree to be liable for your wrongs.”  Indemnity is a shifting of the risk
of a loss from a liable person to another.  However, many times scriveners use an indemnity
provision when they do not know whether the Indemnified Person is a potentially liable person.
Sometimes, an indemnity provision is no more than a restatement of existing duties, "I will
indemnify you for my wrongs;" "You will indemnify me for your wrongs."

"Exculpation" [ 76 ] is, "I am not liable to you for my wrongs." An exculpatory provision is
designed to exclude, as between the parties to a contract, certain designated duties, liabilities or costs
due to the occurrence or non-occurrence of events.

“Release” [ 76 ] is, "You are not liable to me for your wrongs." A release is an agreement in
which one party agrees to hold the other without responsibility for damage or other liability arising
out of the transaction involved.  See Wallerstein v. Spirt, 8 S.W.3d 774 (Tex.App.-Austin [3rd Dist.]
1999, no writ) - involving an indemnity by partners but not a release between partners.

The Texas Supreme Court has imposed certain requirements, such as the "fair notice"
principle [ 16 ] and the "express negligence" doctrine, [ 15 ] in order for a liable party to be able to shift
its liability for its negligence to another person.  The concept of fair notice was introduced into Texas
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indemnity law by the Texas Supreme Court in Spence & Howe Const. Co. v. Gulf Oil Corp., 365
S.W.2d 631, 634 (Tex. 1963).  The fair notice principle [ 16 ] focuses on the appearance and placement
of the provision as opposed to its "content." The supreme court in Spence reasoned that

[t]he obvious purpose of this rule is to prevent injustice.  A contracting party should
be upon fair notice that under his agreement and through no fault of his own, a large
and ruinous award of damages may be assessed against him solely by reason of
negligence attributable to the opposite contracting party.

Spence, at 634.

The Texas Supreme Court expressed frustration with the writing style and craft of Texas
lawyers in Ethyl Corp. v. Daniel Const. Co., 725 S.W.2d 705, 707 (Tex. 1987).  In Ethyl, the court
observed

As we have moved closer to the express negligence doctrine, the scriveners of
indemnity agreements have devised novel ways of writing provisions which fail to
expressly state the true intent of those provisions.  The intent of the scriveners is to
indemnify the indemnitee for its negligence, yet be just ambiguous enough to conceal
that true intent from the indemnitor.  The result has been a plethora of lawsuits to
construe those ambiguous contracts.  We hold the better policy is to cut through the
ambiguity of those provisions and adopt the express negligence doctrine.

The Texas Supreme Court in Dresser Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d
505 (Tex. 1993) extended the fair notice principle and the express negligence doctrine to releases.[
76 ]   Most recently, the Texas Supreme Court in Houston Lighting & Power Co. v. Atchison, Topeka,
& Santa Fe Railway Co., 890 S.W.2d 455 (Tex. 1994) expanded the express negligence doctrine to
require indemnity agreements intending to cover an Indemnified Person’s strict liability to expressly
state that it covers such strict liability. [ 26 ] 

The most common method of risk management is through contractual provisions for
insurance.  The success of an entity’s approach to contractual risk transfer can be considered
successful if it meets the following criteria.

• Risks retained are appropriate and affordable.

• Risk as an element of the overall transaction and negotiation is incorporated at the
onset.

• Indemnity, insurance, and other pertinent conditions are not so onerous that contact
negotiations drag on unnecessarily delaying the transaction or necessitating the use of second-rate
service providers to accomplish the contract’s purpose.

• Contractual conditions allocating risk are not so onerous that a court disallows their
operation at a future point in time.

• Insurance requirements are clear, using recognized terms that can be interpreted both
at the time the contract is negotiated and in possible future disputes.
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• Insurance and other support for the indemnity is in place when a loss occurs.

• A thorough insurance monitoring process keeps the transferee in compliance with the
insurance requirements.

• The performance of the contract is monitored and regularly evaluated.

Criteria quoted from CONTRACTUAL RISK TRANSFER Strategies for Contract Indemnity and
Insurance Provisions (International Risk Management Institute, Inc. 2003).

This Article is presented in two parts:  Volume 1 “The Law” and Volume 2 “The Forms.”
Volume 1 first addresses Texas law in the absence of an agreement.  Additionally, the relationship
of the statutorily-created doctrine of contribution to indemnity and the adoption of statutory schemes
of allocating risk (comparative responsibility and the later adopted scheme of "proportionate
responsibility") are explained.  An approach to drafting a "successful" indemnity provision is
explored.  In the final part of Volume 1 the law as to exculpation, release, limitation of liability,
insurance coverages, additional insured designations, and waiver of subrogation provisions as
companions to indemnity provisions is analyzed.  Volume 2 contains risk management provisions
contained in the most common forms in use in commercial construction projects and office leases
(e.g., AIA A201 General Conditions and the State Bar Real Estate Office Lease form).  Also
included are alternative indemnity, insurance, and waiver provisions to effect a different shifting of
risks than are contained in the “standard” forms.  Accompanying each of these forms is a
commentary noting the bias (the protected party) and a discussion of the risk allocations and the
methods by which the risk is allocated.  Also, included are the insurance endorsement forms
commonly referenced in the construction contract and office lease risk management provisions and
a commentary as to risk coverage and exclusions to coverage addressed by these insurance
endorsements.  Each of these forms has been annotated with footnotes identifying relevant case law
and containing additional commentary explaining the risks being addressed by each form and certain
gaps in coverage not addressed or possibly inadvertently being misaddressed.
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Hypothetical 

Several of the forms (Appendices 2, 7-14, 21 and 22) have bee n comple ted to add ress the followin g hypothetica l.  

DeBaker & Coolidge, L.L.P. (“Tenant”) desires to le ase a med ical office suite  (the “Leased Premises”) in a multi-tenant

medical office building known as “Fannin Center” (the “Office Building”) from Crescent R eal Estate  (“Landlord” or

the “Build ing Owner”).  The Office Building has been completed and is occupied by other tenants.  The Leased

Premises is an entire floor in the Office Building.  It has never been occupied by another tenant, and has not been

finished-out,  but is basically bare concrete enclosed by exterior walls of the Office Building.  The Office Lease provides

for the Tenant to build out the improvements to the Leased Premises, including certain improvements that would be

considered Common Areas improvements, if located on other floors of the Office Building (for exam ple, the bathrooms,

HVAC handlers, an d ceratin pa rtitioning).  T he Landlord is funding a tenant allowance to cover “building standard”

improve ments to the floor.  The balance of the cost of the Tenant Improvements will be paid for by Tenant.  Tenant has

hired Joe AIA (the “Tenant’s Architect”) to design and supervise the Tenant Improvements.  Tenant has also hired ABC

Construction, Inc. (“Tenant’s Contractor”) to constru ct the Tena nt Improv ements.  Lan dlord has  required T enant to

coordin ate the constructio n of the Te nant Impro vements with  Constructo rs, Inc., the building contractor (the “Building

Contractor”) and its architects and engineers, including the Building Design Architect (the “Landlord’s Architect”)

and the HVAC engineer for the Office Building (the “Office Building HVAC Contractor”).  Tenant’s construction

activities will have to be coordinated with various other contractors of the Landlord providing on-going operational

services at the Office Building, including the management service (the “Project Manager”), the security guard service

(the “Security Contractor”) and the parking garage contractor (the “Parking Garage Operator”). 

Landlord has tendere d to Ten ant, and you h ave been  recomm ended b y the Landlo rd’s broke r to the prosp ective Te nant,

to review Landlord’s standard Office Lease (Appendix 5 ).  Landlord also  has provided Tenant with a copy of another

office lease in use for a  compar able off ice building (Appendix 6) and assures Tenant that it should have no problem

complying with the require ments of the O ffice Lease an d that since this is  a standard d eal, very little lawyer tim e should

be involved.

The Office Lease provides that Tenant, Drs. DeBaker and Coolidge (the “Tenan t’s Princip als”), and the T enant’s

Contractor are to indemnify Landlord and certain “Landlord-Related Persons” (the Project Manager, the Office

Building Architect, the B uilding Con tractor, the O ffice Building H VAC C ontractor, the  Security Contractor, Parking

Garage Contractor, and Landlord’s Lender) from injuries occurring during the construction and thereafter during the

tenancy (3.18.3  “Tenant shall indemnify and defend the Landlord Parties against all Claims arising, or alleged to arise,

from Tenan t’s Insurab le Injuries”) and to provide liability insurance protecting Landlord and the other Landlord-Related

Persons as to injuries occurring in and around the Office Building arising out of the construction of the Tenant

Improvements and thereafter during the Lease T erm. (11.2.1.1  “Commercial general liability insurance on ISO Form

CG 00 01 93 or CG 00 01 06 95 (or, if Tenant has 2 or more locations covered by the policy and the policy contains

a genera l aggreg ate limit, ISO form amendment ‘Aggregate Limits of insurance Per Location’ CG 25 04 11 85) in the

amou nts and with the coverages described in Exhib it A.  Landlord P arties shall be included  as ‘additional insure ds’

using ISO additional insured form CG 20 26 11 85, without mo dification. A waiver o f subrogation in fav or of Landlord

Parties using ISO form CG 24 04 10 92 is also required.”).  The O ffice Lease co ntains provisio ns address ing prope rty

insurance covering the Tenant Improvements during construction and after their completion during the Lease Term.  The

Office Lease also requires Tenant to obtain Payment and Performance Bonds covering the construction of the Tenant

Improvemen ts.

Tenant asks you to review the indemnity and insurance provisions of the Office Le ase and to a ssure it that it is “standard

and not a problem.” (Appendix 5 3.18.1  and 11.2 )

Tenant’s  Architect has prepared and delivered to you a Construction Contra ct for the Te nant Impro vements

(Appen dix 1).  You take comfort from the detailed indemnity and insurance provisions contained in the AIA form.  You

notice that the AIA form identifies your prosp ective client as the “Owner.”  Th e form pro vides that the O wner is to

purchase and carry the “Owner’s usual liability insurance.” (11.2.1 ).  You notice that the Construction Contract provides

that the Contractor is to purchase “such insurance as will protect the Contractor from claims which may arise out of or

result from the C ontracto rs operations” (11.1.1 ) and that the “Owner may require the Contractor to purchase and

mainta in Project Managem ent Protective Liability insurance from the Contractor’s usual sources as primary coverage
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for the Owner’s, Contractor’s and Architect’s vicarious liability for construction operations under the Contract.”

(11.3.1 ).  Further “the Owner (is to) reimburse the Contractor” for such insurance.  (11.3.1 ).  You no te that the Contract

provides that the “Owner sha ll not require the Con tractor to include the O wner, Architect or other persons or entities

as additional insureds....” (11.3.3 ).  You furth er note that the Contra ct provide s that “the Owner shall purchase and

mainta in ... property insuran ce written on a bu ilder’s risk ‘all-risk’ or equivalent policy form ” and that “this insurance

shall include interests of the Owner, the Contractor, Subcontractors and Sub-subcontractors in the project.” (11.4.1 ).

You wonder if these provisions are consistent with the Office Lease.

The parties involv ed in this hypothetical have been requested to have their respective insurance agents issue Certificates

of Insurance reflecting the contracted-for coverages.  (Office Lease 11.2.3 ; Constructio n Contrac t 11.1.3 ).

You begin reading Chapter 11 of the Texas Real Estate Forms Manual of the State Bar of Texas, and in particular the

Office Lease (Appendix 4).  You be gin looking fo r a CLE a rticle to answer all of your questions an d to be you r “go-to

source!”

You make a sketch of the various parties involved.
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Appendix 1

AIA A201 - General Conditions of the Construction Contract  (Contractor and Architect
form)

[Emphasis has been added to highlight certain risk management terms and issues.  Indemnities are
composed of five elements, which are identified in this form and in each of the other risk
management forms as follows for purposes of comparing the scope of each element in the forms:
[1. the Indemnifying Person]; [2. the Indemnified Persons]; [3.  the Indemnified Liabilities];
[4. the Indemnified Matters]; and [5. the Excluded Matters].  A similar methodology is applicable
to the components of releases and waivers: [1. the Releasing Person]; [2. the Released Persons];
[3.  the Released Liabilities]; [4. the Released Matters]; and [5. the Excluded Matters].  Following
this form and each of the forms in this Appendix is a Commentary as to the scope of the form and
the biases contained therein.  Further explanations of certain terms and issues are footnoted through
out each form as follows [ # ] ]  

3.18  INDEMNIFICATION.[ 1 ] 

3.18.1  To the fullest extent permitted by law and to the extent claims, damages, losses or
expenses are not covered by Project Management Protective Liability insurance purchased by the
Contractor in accordance with Paragraph 11.3, the Contractor [1. the Indemnifying Person] shall
indemnify  [ 2 ]  and hold harmless the [2. the Indemnified Persons:]  Owner, Architect, [ 7 ]

Architect's consultants, [ 6 ]  and agents and employees of any of them [ 6 ] from and against [3. the
Indemnified Liabilities:] claims, [ 8 ] damages,[ 9 - 10 ]  losses and expenses, including but not limited
to attorneys' fees, [ 11 ] arising out of [ 32 - 33 ]  or resulting from performance of the Work, provided
that such claim, damage, loss or expense is attributable to [4.  the Indemnified Matters:] bodily
injury,[ 28-26 ]  sickness, disease or death, or to injury to or destruction of tangible property (other than
the Work itself) [ 43 ] including loss of use resulting therefrom, but only to the extent caused [ 29 ]  in
whole or in part by negligent acts or omissions of the Contractor, a Subcontractor, anyone directly
or indirectly employed by them or anyone for whose acts they may be liable, regardless of whether
or not such claim, damage, loss or expense is caused [ 20 - 22 ] in part by a party indemnified
hereunder.  Such obligation shall not be construed to negate, abridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this
Paragraph 3.18.[ 15 - 17 ] [ 40 ] 

3.18.2  In claims against any person or entity indemnified under this Paragraph 3.18 by an
employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or
anyone for whose acts they may be liable, the indemnification obligation under Paragraph 3.18.1
shall not be limited by a limitation on amount or type of damages, compensation or benefits payable
by or for the Contractor or a Subcontractor under workers' or workmen's compensation acts,
disability benefit acts or other employee benefit acts.[ 27 ] 

3.18.3  The obligations of the Contractor under this Paragraph 3.18 shall not extend to [5. the
Excluded Matters:] the liability of the Architect, [ 7 ] the Architect's consultants, and agents and
employees of any of them arising out of (1) the preparation or approval of maps, drawings, opinions,
reports, surveys, Change Orders, designs or specifications, or (2) the giving of or the failure to give
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directions or instruction by the Architect, the Architect's consultants, and agents and employees of
any of them provided such giving or failure to give is the primary cause of the injury or damage. . . .

10.3 HAZARDOUS MATERIALS.[ 26 ] 

10.3.1 If reasonable precautions will be inadequate to prevent foreseeable bodily injury or
death to persons resulting from a material or substance, including but not limited to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall,
upon recognizing the condition, immediately stop work in the affected area and report the condition
to the Owner and Architect in writing.

10.3.3 To the fullest extent permitted by law, the Owner [1. the Indemnifying Person] shall
indemnify [ 2 ]  and hold harmless [2. the Indemnified Persons:] the Contractor, Subcontractors,
Architect, Architect's consultants and agents and employees of any of them from and against [3.  the
Indemnified Liabilities:] claims, [ 8 ] damages, [ 9-10 ]  losses and expenses, including but not limited
to attorneys' fees, [ 11 ]  arising out of [ 32-33 ] or resulting from [4. the Indemnified Matters:]
performance of the Work in the affected area if in fact the material or substance presents the risk of
bodily injury or death as described in Subparagraph 10.3.1 and has not been rendered harmless,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property (other than the Work itself) and provided
that [5. the Excluded Matters] such damage, loss or expense is not due to the sole negligence of a
party seeking indemnity. [ 36 ] 

....
10.5 If, without negligence on the part of the Contractor [ 26 ] , the Contractor is held liable

for the cost of remediation of a hazardous material or substance solely by reason of performing Work
as required by the Contract Documents, the Owner shall indemnify [ 2 ] the Contractor for all cost and
expense thereby incurred.
....
11.1 CONTRACTOR’S LIABILITY INSURANCE

11.1.1 The Contractor shall purchase from and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located such insurance as will
protect the Contractor from claims set forth below which may arise out of or result from the
Contractors operations under the Contract and for which the Contractor may be legally liable,
whether such operations be by the Contractor or by a Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose acts any of them may be liable:

.1 claims under workers’ compensation, disability benefit and other similar
employee benefit acts which are applicable tot he Work to be performed;

.2 claims for damages because of bodily injury, occupational sickness or
disease, or death of the Contractor’s employees;

.3 claims for damages because of bodily injury, sickness or disease, or death of
any person other than the Contractors’s employees;

.4 claims for damages insured by personal injury liability coverage;

.5 claims for damages, other than to the Work itself, because of injury to or
destruction of tangible property, including loss of use resulting therefrom;

.6 claims for damages because of bodily injury, death of a person or property
damage arising out of ownership, maintenance or use of a motor vehicle;
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.7 claims for bodily injury or property damage arising out of completed
operations; and

.8 claims involving contractual liability insurance applicable to the Contractor’s
obligations under Paragraph 3.18.

11.1.2 The insurance required by Subparagraph 11.1.1 shall be written for not less than
limits of liability specified in the Contract Documents or required by law, whichever coverage is
greater.  Coverages, whether written on an occurrence or claims-made basis, shall be maintained
without interruption from date of commencement of the Work until date of final payment and
termination of any coverage required to be maintained after final payment.

11.1.3 Certificates of insurance acceptable to the Owner [ 72 ] shall be filed with the Owner
prior to commencement of the Work.  These certificates and the insurance policies required by this
Paragraph 11.1 shall contain a provision that coverages afforded under the policies will not be
canceled or allowed to expire initial at least 30 days’ prior written notice has been given to the
Owner.  If any of the foregoing insurance coverages are required to remain in force after final
payment and are reasonably available, an additional certificate evidencing continuation of such
coverage shall be submitted with the final Application for Payment as required by Subparagraph
9.10.2.  Information concerning reduction of coverage on account of revised limits or claims paid
under the General Aggregate, or both, shall be furnished by the Contractor with reasonable
promptness in accordance with the Contractor’s information and belief.

11.2 OWNERS’S LIABILITY INSURANCE

11.2.1 The Owner shall responsible for purchasing and maintaining the Owner’s usual
liability insurance.

11.3 PROJECT MANAGEMENT PROTECTIVE LIABILITY INSURANCE

11.3.1 Optionally, the  Owner may require the Contractor to purchase and maintain Project
Management Protective Liability insurance from the Contractor’s usual sources as primary coverage
for the Owner’s, Contractor’s and Architect’s vicarious liability for construction operations under
the Contract.  Unless otherwise required by the Contract Documents, the Owner shall reimburse the
Contractor by increasing the Contract Sum to pay the cost of purchasing and maintaining such
optional insurance coverage, and the Contractor shall not be responsible for purchasing any other
liability insurance on behalf of the Owner.  The minimum limits of liability purchased with such
coverage shall be equal to the aggregate of the limits required for Contractor’s Liability Insurance
under Clauses 11.1.1.2 through 11.1.1.5.

11.3.2  To the extent damages are covered by Project Management Protective Liability
insurance, the Owner, Contractor and Architect waive [ 76 ]  all rights against each other for damages,
except such rights as they may have to the proceeds of such insurance.  The policy shall provide for
such waivers of subrogation by endorsement or otherwise.

11.3.3 The Owner shall not require the Contractor to include the Owner, Architect or other
persons or entitles as additional insureds on the Contractor’s Liability Insurance coverage under
Paragraph 11.1.[ 27, 46-48, 52-56, 60-61 ] 
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11.4 PROPERTY INSURANCE

11.4.1 Unless otherwise provided, the Owner [ 68 ]  shall purchase and maintain, in a company
or companies lawfully authorized to do business in the jurisdiction in which the Project is located,
property insurance written on a builder’s risk “all-risk” or equivalent policy form in the amount of
the initial Contract Sum, plus value of subsequent Contract modifications and cost of materials
supplied or installed by others, comprising total value for the entire Project at the site on a
replacement cost basis without optional deductibles.  Such insurance shall be maintained, unless
otherwise provided in the Contract Documents or otherwise agreed in writing by all persons and
entities who are beneficiaries of such insurance, until final payment has been made as provided in
Paragraph 9.10 or until no person or entity other than the Owner has an insurable interest in the
property required by this Paragraph 11.4 to be covered, whichever is later. This insurance shall
include interests of the Owner, the Contractor, Subcontractors and Sub-subcontractors in the project.

.1 Property insurance shall be on an “all-risk” or equivalent policy form and shall
include, without limitation, insurance against the perils of fire (with extended coverage) and physical
loss or damage including, without duplication of coverage, theft, vandalism, malicious mischief,
collapse, earthquake, flood, windstorm, falsework, testing and startup, temporary buildings and
debris removal including demolition occasioned by enforcement of any applicable legal
requirements, and shall cover reasonable compensation for Architect’s and Contractor’s services and
expenses required as a result of such insured loss.

.2 If the property insurance requires deductibles, the Owner shall pay costs not
covered because of such deductibles.
....

11.4.6 Before an exposure to loss may occur, the Owner shall file with the Contractor a copy
of each policy that includes insurance coverage required by this Paragraph 11.4.  Each policy shall
contain all generally applicable conditions, definitions, exclusions and endorsements related to this
Project.  Each policy shall contain a provision that the policy will not be canceled or allowed to
expire, and that its limits will not be reduced, until at least 30 days’ prior written notice has been
given to the Contractor.

11.4.7 Waivers of Subrogation. [ 62-71, 76 ]   The Owner and Contractor  [1. the Releasing
Persons] waive [ 62-71, 76-81 ] all rights against  [2. the Released Persons:](1) each other] and any of
their subcontractors, sub-subcontractors, agents  and employees, each of the other, and (2) the
Architect, Architect’s consultants, separate contractors, agents [ 77 ]  and employees described in
Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and employees, for
damages [3. the Released Liabilities] caused by fire or other perils or other causes of loss to the
extent  [4. the Released Matters:] covered by property insurance obtained pursuant to this
Paragraph 11.4 [ 63 ] or other property insurance applicable to the Work, [ 71b ]  except  [5. the Excluded
Matters:] such rights as they have to proceeds of such insurance held by the Owner as fiduciary.  The
Owner or Contractor, as appropriate, shall require  [1. the Releasing Persons] of the Architect,
Architect's consultants, separate contractors described in Article 6, if any, and the subcontractors,
sub-subcontractors, agents and employees of any of them, by appropriate agreements, written where
legally required for validity, similar waivers each in favor of other parties enumerated herein.  The
policies shall provide such waivers of subrogation by endorsement or otherwise. [ 67 ]  A waiver of
subrogation shall be effective as to a person or entity even though that person or entity would
otherwise have a duty of indemnification, contractual or otherwise, did not pay the insurance
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premium directly or indirectly, and whether or not the person or entity had an insurable interest in
the property damaged.  [ 71c ]  (Emphasis and references to the 5 Elements of Indemnities and
Releases added to this AIA form by author for illustration of risk management issues.)

_________________________________________________________________________________

Commentary:  

Hypothetical.  In the hypothetical, the Tenant’s Architect prepared the Construction Contract using
its standard AIA forms, the AIA A101 and A201.  You notice that the AIA A101 form has been
completed with the Tenant shown as the “Owner.”  The form provides that the Owner is to purchase
and carry the “Owner’s usual liability insurance.” (11.2.1).  You notice that the Construction
Contract provides that the Contractor is to purchase “such insurance as will protect the Contractor
from claims which may arise out of or result from the Contractors operations” (11.1.1) and that the
“Owner may require the Contractor to purchase and maintain Project Management Protective
Liability insurance from the Contractor’s usual sources as primary coverage for the Owner’s,
Contractor’s and Architect’s vicarious liability for construction operations under the Contract.”
(11.3.1).  Further “the Owner (is to) reimburse the Contractor” for such insurance.  (11.3.1).  You
note that the Contract provides that the “Owner shall not require the Contractor to include the
Owner, Architect or other persons or entities as additional insureds....” (11.3.3).  You further note
that the Contract provides that “the Owner shall purchase and maintain ...property insurance written
on a builder’s risk ‘all-risk’ or equivalent policy form” and that “this insurance shall include interests
of the Owner, the Contractor, Subcontractors and Sub-subcontractors in the project.” (11.4.1).  You
wonder if these provisions are consistent with the Office Lease.

Indemnity.  The AIA risk management system reflected in the AIA A201 seeks to shift the risk of
liabilities [3.18.1] “arising out of the Contractor’s performance of the Work, if such liabilities are
caused in whole or in part by the negligent acts or omissions of the Contractor or by its
Subcontractor [or] anyone directly or indirectly employed by them or anyone for whose acts they
may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part
by a party indemnified hereunder.”  This indemnity language does not meet either the express
negligence test or the fair notice test. [ 15, 20-21 ]   As a result it does not indemnify the “Owner,
Architect, Architect’s consultants, and agents and employees of any of them” (the Indemnified
Persons) for the Indemnified Liabilities for which this provision was intended.  The “regardless of
whether ... caused in part by a party indemnified hereunder” does not expressly refer to the
negligence, in whole or in part of the Indemnified Persons.

A similar malady exists as to the indemnity contained in 10.03.3, which is an indemnity by the
Owner of the Contractor as to claims against the “Contractor, Subcontractors, Architect, Architect’s
consultants and agents and employees of any of them ... provided that such damage, ... is not due to
the sole negligence of a party seeking indemnity.” [ 36 ]   This indemnity language does not meet either
the express negligence test or the fair notice test.[ 15, 26, 36 ]    As a result it does not indemnify the
“Contractor, Subcontractors, Architect, Architect’s consultants and agents and employees of any of
them” (the Indemnified Persons) for the Indemnified Liabilities for which this provision was
intended.  The phrase “provided that such damage, ... is not due to the sole negligence of a party
seeking indemnity” does not expressly indemnify the Indemnified Persons for hazardous materials
liability arising out of either  the concurrent negligence of the Indemnified Persons or their non-
negligent strict liability.  The reiteration in Paragraph 10.5 of the 10.3.3 indemnity by the Owner is
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also subject to the same maladies; it is neither conspicuous and does not expressly state that the
Contractor is being indemnified for its strict liability. [ 15, 26, 36 ]  

Insurance.  The liability insurance coverage being provided by Contractor pursuant to Paragraph
11.1 protects the Contractor against liability for liabilities “which may arise out of or result from the
Contractor’s operations....”  This provision does not directly protect the Owner, except to the extent
of the protection afforded by Clause 11.1.1.8 which protects the Contractor  for “claims involving
contractual liability insurance applicable to the Contractor’ obligations under Paragraph 3.18.”
Clause 11.1.1.8 is not direct insurance in favor of the Indemnified Persons.  It is indirect protection
to the extent that the 3.18 indemnity is effective.  Since 3.18 is not enforceable in Texas, an issue
exists as to whether the “assumed liability on an insured contract” coverage under the Contractor’s
CGL policy will provide the Indemnified Persons any protection. [ 15, 26, 36, 49 ]  

Paragraph 11.3 provides the Owner with an option at the Owner’s expense to require the Contractor
to purchase Project Management Liability insurance for the “Owner’s, Contractor’s and Architect’s
vicarious liability for construction operations under the Contract.”  Subparagraph 11.3.1 provides
that “Contractor shall not be responsible for purchasing any other liability insurance on behalf of the
Owner.”  Subparagraph 11.3.3 provides that the “Owner shall  not require the Contractor to include
the Owner, Architect or other persons or entities as additional insureds.”  Thus, the AIA system
contemplates that the most common form of risk shifting device will not be employed to protect the
Indemnified Persons for the very risk that were attempted to be shifted to the Contractor under the
indemnity in Paragraph 3.18, the risk of liability for concurrently negligently caused liabilities.  

A common method of protecting the Owner from the risk of liability arising out of its concurrent
negligence is to require the Contractor to have its insurance company list the Owner and the other
Indemnified Persons as additional insureds under an ISO Additional Insured Endorsement, such as
an ISO  CG 20 10 01 Additional Insured - Owners, Lessees or Contractors – Scheduled Person or
Organization (Appendix 13) or an ISO CG 20 26 11 85 Additional Insured - Designated Person or
Organization (Appendix 14). Additional insured status as to liabilities arising after final completion
of a contractor’s work may be endorsed on to the contractor’s CGL policy by ISO CG 20 37 10 01
Additional Insured - Owners, Lessees or Contractors – Completed Operations (Appendix 22).  See
the Commentary following each of these forms.  Also, see the additional insured provisions
contained in Appendices 2 and 3 and the related Commentary.

Waivers of Subrogation. [ 63-71,76 ]  The “waiver of subrogation” provision contained in Subparagraph
11.4.7 is both a covenant requiring the Owner and the Contractor to cause their insurance companies
to endorse their property insurance policies to waive subrogation against the Owner and Contractor
and  a release of claims for “damages caused by fire or other perils or other causes of loss to the
extent covered by property insurance obtained pursuant to this Paragraph 11.4 or other property
insurance applicable to the Work.”  This provision is neither conspicuous nor express as to the
negligence of the parties and as such an issue exists as to its enforceability as a release and waiver.
[ 69-70, 76 ] 

The waiver of recovery and subrogation is “to the extent covered by property insurance obtained
pursuant to this Paragraph 11.4 or other property insurance applicable to the Work.”  These
waivers are not broad enough to cover property losses to property other than the Work, for example
where the “owner” under the construction contract is a tenant doing tenant improvements, the waiver
does not extend to losses to the tenant’s FF&E or property beyond the Work site, such as other
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portions of the Leased Premises; and, for example, where the Work being done for the owner is only
as to a portion of an owner’s facility, the waiver of recovery does not extend to property losses
outside the Work covered  by insurance. [ 72b ]   The waiver as drafted in the AIA form  is also limited
by the time period of construction and will not cover the Releasing Party’s property losses arising
after Work completion but attributable to the “Released Party’s” work.  [ 72c ]   Care should be taken
by the parties in coordinating the indemnity, the insurance and the waiver of subrogation provisions
to avoid the failure to address a timing of loss issue (e.g., broad indemnity covering post Work
liabilities, but failure to insure the loss under a completed operations endorsement, or by failure of
the waiver of subrogation provision to extend to post-Work completion losses paid by the owner’s
insurance.

This Subparagraph 11.4.7 does not address either a waiver of claims by the Owner and Contractor
for liabilities to the extent covered by liability insurance provided by a party to protect the other or
a waiver of subrogation by the liability insurance issuers.  Thus, although the Contractor indemnifies
the Indemnified Persons under Paragraph 3.18, its liability insurance issuer which has paid the claim
has not released its right to subrogate to the Contractor’s claim against the Owner et al.  See
Appendix 2.
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Appendix 2

Revision to AIA Risk Management System  (Owner form)

[Hypothetical:  Tenant improvements by Tenant with risk management provisions protecting
Building Owner and Tenant. This form favors the Tenant and assumes that the Contractor is carrying
the builder’s risk insurance and performance and payment bonds are covered in a separate provision.]

ADDENDUM TO AIA DOCUMENT A201

THIS ADDENDUM to AIA Document A201 shall amend, supplement, modify, delete and
replace by substitution (or where applicable, be inserted as) the indicated provisions of the Contract
Documents between DeBaker & Coolidge, L.L.P. (“Owner”) and ABC Construction, Inc.
(“Contractor”) for which Joe AIA is the architect (“Architect”).  Wherever the terms hereof are
inconsistent with the other Contract Documents, the terms hereof shall be controlling.  Paragraphs
are numbered herein to fit into the paragraph numbering scheme of the A201.  DeBaker & Coolidge,
L.L.P. is referred to herein and in the Contract Documents as “Owner” but it is understood and
agreed that such reference is to it as the owner of the tenant’s interest as tenant not as owner of the
fee simple of the property.  Crescent Real Estate is the owner of the fee simple and is the landlord
of DeBaker & Coolidge, L.L.P.  Crescent Real Estate is referred to herein as the “Building Owner.”
The Contract Documents are only executed by and binding upon DeBaker & Coolidge, L.L.P. as the
tenant of the Building Owner.

ARTICLE 3.  CONTRACTOR.

3.18 INDEMNIFICATION. [ 1 ] 

3.18.1 Definitions.  For purposes of this Paragraph 3.18, the following terms are defined.
These definitions incorporate terms defined in other portions of this Contract.

.1 "Indemnify" means to protect, defend, hold harmless, pay and be solely
responsible for the "Indemnified Liabilities" (as such term is herein defined). [ 2 ] 

.2 "Liabilities" shall include [ 8-11 ]  all, whether foreseeable or unforeseeable,
claims, damages (including actual, consequential and punitive), losses, fines, penalties, liens, causes
of action, suits, judgments, settlements and expenses [including court costs, attorney's fees (including
attorney's fees in defending and/or settling a claimed Liability and attorney's fees to collect on this
Indemnity), costs of investigation, and expert witnesses] of any nature, kind or description by,
through or of any person or entity, including property loss or damage in, on or about the Project,
bodily or personal injury, sickness, disease, and/or death (including bodily or personal injury and/or
death of employees of Contractor or of any Instrumentality of Contractor).

.3 "Indemnified Liabilities" shall be all Liabilities arising from Indemnified
Matters except solely from Excluded Matters (as such terms are herein defined).

.4 "Arising out of" means directly or indirectly, in whole or in part (A) to occur
as a result of, (B) to cause, or (C) to result in.  [ 29-33 ] 
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.5 "Instrumentality" shall mean by, through or of the person including (A) the
person, (B) subcontractors of the person, (C) the employees of the person or of subcontractors of the
person, and (D) any person that the person or subcontractors of the person control or exercise control
over.

.6 "Indemnified Persons" shall include [ 6 ]  

(A) Owner, Owner's partners, affiliated companies of Owner or of any
partner of Owner, 

(B) Owner's construction lender, 

(C) Architect [ 7 ] ,

(D) (1) Crescent Real Estate (the “Building Owner”), (2) any lender
whose loan is secured by a lien against the Building Owner’s interest in the Property, including
General Electric Credit Corportion  (the “Office Building Owner’s Lender”), (3) Crescent
Management, L.L.P., its successors and assigns (the “Property Manager”), (4) Crescent Office
Building Architects (the “Owner’s Architect”), (5) the following contractors of the Owner:
________(the “Parking Garage Operator”, _________ (the “Security Services Contractor”),
Constructors, Inc. (the “Building Contractor”), and ________ (the “Office Building HVAC
Contractor”), and

(E) as to each of the persons listed in (A)-(D) the following persons: each
such person's respective partners, partners of their partners, and any successors, assigns, heirs,
personal representatives, devisees, agents, stockholders, officers, directors, employees, and affiliates
of any of the persons listed in (E).

3.18.2 INDEMNITY.

.1 Indemnified Matters.  [ 17 ]  Contractor agrees to indemnify the Indemnified
Persons for all Indemnified Liabilities arising out of,[ 32-33 ]  or alleged [ 29 ]   to have arisen out of, any
of the following matters (the "Indemnified Matters"):

(A) the operations [ 33 ]  of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B) breach by Contractor of the Contract, and [ 12 ] 

(C) any act, omission, willful misconduct, strict liability, [ 15 -17 , 26 ]  breach
of warranty, express or implied, or violation of any laws, ordinances, rules, regulations or codes,
now or hereafter existing, of or by Contractor or any Instrumentality of the Contractor, including
the negligence in whole or in part of the Contractor [ 22 ]  or an Instrumentality of the Contractor,
whether or not arising in connection with the Work performed by Contractor or an Instrumentality
of Contractor.

.2 Negligence and Strict Liability as an Indemnified Liability.  [ 15-17, 25-26 ]

Except as otherwise expressly limited herein, it is the intent of the parties hereto that all indemnity
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obligations and/or liabilities assumed by the Indemnifying Persons under the terms of this Contract,
be without limit and without regard to the cause or causes thereof (including pre-existing
conditions), strict liability, or the negligence of any Indemnified Person and/or any Indemnifying
Person, regardless of whether such negligence be sole, joint or concurrent, active or passive.  It is
the expressed intention of Owner and Contractor that the Contractor's indemnity shall apply to and
include any and all Indemnified Liabilities and Indemnified Matters  even if such Indemnified
Liabilities Matters arise out of [ 29 - 33 ] or are alleged to arise 

(A) in whole the sole negligence, of an Indemnified Person, or in part the
concurrent negligence [ 19 ]  , of any Indemnified Person including Owner and any other person, [ 21 -

22, 27 ]  

(B) the strict liability of an Indemnifying Person or an Indemnified
Person, or [ 24 - 26] 

(C) the unintended consequences of intentional acts; injuries the natural
result of intentional acts, if the injuries were unexpected, or unforseen, or unintended; or

(D) liabilities arising out of acts in violation of law, committed negligently
and without intent to inflict injury.

.3 Excluded Matters.  The Indemnified Liabilities do not include (the
"Excluded Matters") any Liabilities arising solely from the 

(A) gross negligence of an Indemnified Person or an Instrumentality of
an Indemnified Person; or [ 35 ] 

(B) willful misconduct of an Indemnified Person or an Instrumentality of
an Indemnified Person. [ 37 ] 

Revision: Paragraph 3.18.2.3 may be revised to exclude Matters (a) solely arising from the
negligence of the Owner or another Indemnified Person or (b) to the extent they
are attributable in whole or in part to the negligence of an Indemnified Person.

Revision: The "Indemnified Matters" or the "Excluded Matters" may specifically list the
following additional "acts or omissions" of an Indemnified Person:  willful
misconduct, gross negligence, or deliberate acts.  Public policy arguments against
enforcing one or more of these matters as Indemnified Liabilities may be
encountered. [ 19, 23 ]  
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Revision: Contractual Comparative Responsibility – Where No Cross Indemnities.
Paragraph 3.18.2 and .3 may be revised as follows to change the “broad form”
indemnity to a “limited form” indemnity by the Indemnifying Person to the extent
of its “comparative responsibility” for the Indemnified Liabilities:

.4 Contractual Comparative Responsibility.  Notwithstanding anything in
the Contract Documents to the contrary, if an Indemnified Liability arises out of the joint or
concurrent causation, responsibility or fault, whether negligence, strict liability in tort, gross
negligence, breach of warranty, express or implied, products liability, breach of the Contract or
willful misconduct of the parties hereto or their Instrumentalities, the Indemnifying Person shall
indemnify the Indemnified Person to the extent only that the Indemnifying Person’s or its
Instrumentality’s negligence, strict liability in tort, gross negligence, breach of warranty, express
or implied, products liability, breach of the Contract Documents or willful misconduct causes or
contributes to the Indemnified Liabilities.  In the event any Indemnifying Person should fail or
refuse to participate in settlement of an Indemnified Liability, the Indemnified Person may settle
with the claimant without prejudice to the Indemnified Person’s indemnity rights set forth herein,
it being expressly recognized that a settlement, after demand shall be made on the non-settling
Indemnifying Person, constitutes a settlement of the proportionate fault, including but not limited
to, negligence of both the settling Indemnified Person and the non-settling Indemnified Person,
which proportionate fault may later be apportioned between the parties hereto.

Revision: Cross Indemnities by Contractor and Owner as to their respective
Contractual Comparative Responsibility.  The indemnity set out above may be
changed from an indemnification by the Contractor of the Owner, to a mutual
indemnity by each party of the other for the Indemnifying Person’s Contractual
Comparative Responsibility as follows:  Revise the definition of “Indemnified
Person” to “Indemnified Owner-Related Persons” and add a definition for
“Indemnified Contractor-Related Persons” and restate the Contractor’s indemnity
in terms of being the Owner’s mutual indemnity as follows:

.6 "Indemnified Owner-Related Persons" shall include [ 6 ]  

(A) Owner, 

(B) Owner's construction lender, 

(C) Architect [ 7 ] ,

(D) (1) Crescent Real Estate (the Building Owner), (2) any lender whose
loan is secured by a lien against the Building Owner’s interest in the Property, (3) Crescent
Management, L.L.P., its successors and assigns (the “Property Manager”), (4) Crescent Office
Building Architects (the “Owner’s Architect”), (5) the following contractors of the Owner:
Parking Garage Operator, Security Services Contractor, and the Office Building HVAC
Contractor, and
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(E) as to each of the persons listed in (A)-(D) the following persons:
each such person's respective partners, partners of their partners, and any successors, assigns,
heirs, personal representatives, devisees, agents, stockholders, officers, directors, employees, and
affiliates of any of the persons listed in (E).

.7 "Indemnified Contractor-Related Persons" shall include [ 6 ]  

(A) Contractor, 

(B) Contractor's bonding company, 

(C) Architect [ 7 ] , and 

(D) as to each of the persons listed in (A)-(C) the following persons:
each such person's respective partners, partners of their partners, and any successors, assigns,
heirs, personal representatives, devisees, agents, stockholders, officers, directors, employees, and
affiliates of any of the persons listed in (D).

3.18.2 INDEMNITY.

.1 Indemnified Matters.  [ 17 ]  By Contractor.  Contractor agrees to
indemnify the Indemnified Owner-Related Persons for all Indemnified Liabilities arising out of,[

32-33 ]  or alleged [ 29 ]  to have arisen out of, any of the following matters (the "Indemnified
Matters"):

(A) the operations [ 33 ]  of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B) breach by Contractor of the Contract, and [ 12 ] 

(C) any act, omission, willful misconduct, strict liability, [ 15 -17 , 26 ]

breach of warranty, express or implied, or violating of any laws, ordinances, rules, regulations
or codes, now or hereafter existing, of or by Contractor or any Instrumentality of the Contractor,
including the negligence in whole or in part of the Contractor [ 22 ]  or an Instrumentality of the
Contractor, whether or not arising in connection with the Work performed by Contractor or an
Instrumentality of Contractor.

By Owner.  Owner agrees to indemnify the Indemnified Contractor-Related Persons for
all Indemnified Liabilities arising out of,[ 32-33 ]  or alleged [ 29 ]  to have arisen out of, any of the
following matters (the "Indemnified Matters"):

(A) the operations [ 33 ]  of the Contractor and its Instrumentalities,
including the Work performed hereunder, or any part thereof,

(B) breach by Owner of the Contract, and [ 12 ] 
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(C) any act, omission, willful misconduct, strict liability, [ 15 -17 , 26 ]

breach of warranty, express or implied, or violation of any laws, ordinances, rules, regulations
or codes, now or hereafter existing, of or by Owner or any Instrumentality of the Owner,
including the negligence in whole or in part of the Owner [ 22 ]  or an Instrumentality of the Owner,
whether or not arising in connection with the Work performed by Contractor or an
Instrumentality of Contractor.

.2 Negligence and Strict Liability as an Indemnified Liability.  [ 15-17, 25-26

] Except as otherwise expressly limited herein, it is the intent of the parties hereto that all
indemnity obligations and/or liabilities assumed by the Indemnifying Person under the terms of
this Contract, be without limit and without regard to the cause or causes thereof (including pre-
existing conditions), strict liability, or the negligence of any Indemnified Person and/or any
Indemnifying Person, regardless of whether such negligence be sole, joint or concurrent, active
or passive.  It is the expressed intention of Owner and Contractor that the Indemnifying Person's
indemnity shall apply to and include any and all Indemnified Liabilities and Indemnified Matters
even if such Indemnified Liabilities or Matters arise out of [ 29 - 33 ] or are alleged to arise 

(A) in whole the sole negligence, of an Indemnified Person, or in part
the concurrent negligence of any Indemnified Person and any other person, [ 21 - 22, 27 ]  

(B) the strict liability of an Indemnifying or an Indemnified Person, or
[ 24 - 26] 

(C) the unintended consequences of intentional acts; injuries the natural
result of intentional acts, if the injuries were unexpected, or unforseen, or unintended; or

(D) liabilities arising out of acts in violation of law, committed
negligently and without intent to inflict injury.

.3 Excluded Matters.  The Indemnified Liabilities do not include (the
"Excluded Matters") any Liabilities arising solely from the 

(A) gross negligence of an Indemnified Person or an Instrumentality
of an Indemnified Person; or [ 35 ] 

(B) willful misconduct of an Indemnified Person or an Instrumentality
of an Indemnified Person. [ 37 ] 

.4 Contractual Comparative Responsibility.  Notwithstanding anything in
the Contract Documents to the contrary, if a Indemnified Liability arises out of the joint or
concurrent causation, responsibility or fault, whether negligence, strict liability in tort, gross
negligence, breach of warranty, express or implied, products liability, breach of the Contract or
willful misconduct of the parties hereto or their Instrumentalities, the Indemnifying Person shall
indemnify the Indemnified Person to the extent only that the Indemnifying Person’s or its
Instrumentality’s negligence, strict liability in tort, gross negligence, breach of warranty, express
or implied, products liability, breach of the Contract or willful misconduct causes or contributes
to the Indemnified Liabilities.  In the event any Indemnifying Person should fail or refuse to
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participate in settlement of an Indemnified Liability, the Indemnified Person may settle with the
claimant without prejudice to the Indemnified Person’s indemnity rights set forth herein, it being
expressly recognized that a settlement, after demand shall be made on the non-settling
Indemnifying Person, constitutes a settlement of the proportionate fault, including but not limited
to, negligence of both the settling Indemnified Person and the non-settling Indemnified Person,
which proportionate fault may later be apportioned between the parties hereto.

Revision: % or $ Thresholds.  Another approach is to limit the Indemnifying Person’s
liability either by a $ cap or by a “deductible” borne by the Indemnified Person.
A further approach is to limit the Indemnifying Person’s liability to cases where
the Indemnifying Person’s percentage of liability exceeds the Indemnified Person’s
percentage of liability.  For example,

Notwithstanding the foregoing, Owner’s obligation to indemnify the Indemnified
Contractor-Related Persons shall apply only where the percentage of negligence
of Owner and of its Instrumentalities in contributing to the Indemnified Liability
exceeds the negligence of the Contractor and its Instrumentalities.

3.18.3 Workers' Compensation and Similar Laws.  This indemnification shall not be
limited to damages, compensation or benefits payable under insurance policies, workers'
compensation acts, disability benefit acts or other employees' benefit acts. [ 46 ]  

3.18.4 Special Statutory Exclusions from Indemnity.  [ 7 ]  It is understood and agreed that
Subparagraph 3.18.2 above is subject to, and expressly limited by, the terms and conditions of TEX.
CIV. PRAC. & REM. CODE ANN. §§ 130.001-130.005 (Vernon Supp. 2003), as amended.
Contractor shall not be obligated under Paragraph 3.18 to indemnify or hold harmless Architect or
an agent, servant, or employee of Architect from liability or damage that:

.1 is caused by or results from:

(A) defects in plans, designs, or specifications prepared, approved, or used
by the Architect; or

(B) negligence of the Architect in the rendition or conduct of professional
duties called for or arising out of the Contract and the plans, designs or specifications that are a part
of the Contract; and

.2 arises from:

(A) personal injury or death;

(B) property injury; or
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(C) any other expense that arises from personal injury, death or property
injury.

3.18.5 Severability.  It is agreed with respect to any legal limitations now or hereafter in
effect and affecting the validity or enforceability of this indemnity, such legal limitations are made
a part of the indemnity and shall operate to amend this indemnity to the minimum extent necessary
to bring the provision into conformity with the requirements of such limitations, and as so modified,
this indemnity shall continue in full force and effect.  [ 42 ] 

3.18.6 Choice of Law. [ 39 ]  [Insert choice of law provision applicable to indemnity and/or
the contract generally]

3.18.7 No Contribution by Indemnified Person’s or its Instrumentalities’ Insurance.
This indemnity shall be without regard to and without any right to contribution from any insurance
maintained by Indemnified Persons 

[, except to the extent of the Indemnified Person’s share of Contractual Comparative
Responsibility (add provision allocating liability for joint caused liabilities to the extent of each
contributing person’s share of responsibility “Contractual Comparative Responsibility”].

3.18.8 Notice.  Contractor shall promptly advise Owner in writing of any action,
administrative or legal proceeding or investigation as to which this indemnification may apply.

3.18.9 Settlement and Defense Procedure Provision.  [ 40 ]  The following provision
establishes a procedure to be followed to determine if the Indemnifying Person will provide a
defense to the claimed liability.

.1 Counsel.  At the Indemnified Person's option, the Indemnified Person may
require the Indemnifying Person to defend any claim covered by this Paragraph 3.18 or the
Indemnified Person may conduct its own defense.  In any event, the Indemnified Person is entitled
to retain its own counsel to advise it regarding any claim covered by this Paragraph 3.18 and all costs
associated with such counsel will be an Indemnified Liability covered by the Indemnifying Person's
indemnity.

.2 Notice of Claim.  When it appears to the Indemnified Person that a claim is
being made that  is covered by Paragraph 3.18, the Indemnified Person will notify the Indemnifying
Person of the claim.  However, the Indemnified Person's failure to promptly notify the Indemnifying
Person of the claim, or the Indemnified Person's failure to recognize that a claim covered by
Paragraph 3.18 is being or has been made, will not affect the Indemnified Person's rights, nor
Indemnifying Person's obligations.  Upon being notified of a claim, the Indemnifying Person will
have 10 days from receipt of Indemnified Person's notice to indicate, in writing, if the Indemnifying
Person acknowledges its obligations to indemnify the Indemnified Person pursuant to Paragraph 3.18
and whether the Indemnifying Person will indemnify or assume defense of the claim.

.3 Settlement.  Without in any way reducing the Indemnifying Person's
obligation to defend:
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(A) If the Indemnifying Person does not acknowledge its obligation to
indemnify, the Indemnified Person can deal with the claim in whatever fashion the Indemnified
Person, in its sole discretion, deems appropriate.

(B) If the Indemnifying Person acknowledges its obligation to indemnify,
but refuses to defend the claim, the Indemnified Person can assume defense of the claim and dispose
of the claim in whatever fashion the Indemnified Person, in its sole discretion, deems appropriate.

(C) If the Indemnifying Person acknowledges its obligation to indemnify,
and agrees to defend the claim, and the Indemnified Person elects not to conduct its own defense,
the Indemnifying Person will have the authority to dispose of the claim in whatever fashion the
Indemnifying Person, consistent with its obligations to the Indemnified Person under this Section,
deems appropriate.

(D) If the Indemnifying Person agrees to defend the claim, but the
Indemnified Person elects to conduct its own defense, the Indemnified Person must obtain the
consent of the Indemnifying Person before any voluntary settlement of the claim.

ARTICLE 11.  INSURANCE AND BONDS.

11.1 OBLIGATION OF CONTRACTOR.  Contractor shall, at its sole expense, maintain in
effect at all times during the full term of its Work under the Contract Documents and as otherwise
required under the Contract Documents, insurance coverages with limits not less than those set forth
below in the Schedule of Insurance Coverages with insurers licensed to do business in the State of
Texas and acceptable to Owner and under forms of policies satisfactory to Owner.  None of the
requirements contained herein as to types, limits or Owner's approval of insurance coverage to be
maintained by Contractor is intended to and shall not in any manner limit, qualify or quantify the
liabilities and obligations assumed by Contractor under the Contract Documents or otherwise
provided by law.  In the event of any failure by Contractor to comply with the provisions of this
Article 11, Owner may, without in any way compromising or waiving any right or remedy at law or
in equity, on notice to Contractor, purchase such insurance, at Contractor's expense, provided that
Owner shall have no obligation to do so and if Owner shall do so, Contractor shall not be relieved
of or excused from the obligation to obtain and maintain such insurance amounts and coverages. 

11.2  SCHEDULE OF INSURANCE COVERAGES. (Appendix 8)

Coverage Minimum Amounts and Limits

11.2.1  Worker's Compensation.

Worker's Compensation [ 46 ] [ 75c ]  Not less than $1,000,000

Employer’s Liability Not less than $1,000,000

The policy shall include a waiver of subrogation in favor of the Indemnified Persons (as
defined in the Contract Documents) by blanket provision in the policy (provided such provision is
provided to and reviewed by Owner and determined to be acceptable), WC 42 03 04A [ 47 ]

(Appendix 12)Texas Waiver of Right to Recover From Others Endorsement, or on standard form
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WC 00 03 13 Waiver of Our Right to Recover from Others Endorsement (1993 National Council
of Compensation Insurance). 

11.2.2  Commercial General Liability. [ 75a ]  

Bodily Injury/ $1,000,000 combined single limit [ 75a ] or
equivalent with

Property Damage $5,000,000 umbrella
(Occurrence Basis)

Products - Comp./Op Agg. $2,000,000

Personal & Adv. Injury $1,000,000

Damage to Rented Premises $     50,000
(Any one fire)

Med. Expense $       5,000
(Any one person)

This policy shall be on a form acceptable to Owner, endorsed to include the Indemnified
Persons as additional insureds (specifically naming John Doe DeBaker, DeBaker & Coolidge, L.L.P.
and the Building Owner, Crescent Management, L.L.P. (the Project Manager), and their officers and
employees, as additional insureds and without exception for the additional insured’s sole or
contributory negligence) on standard ISO form [ 45 ]   CG 20 26, unmodified [51 ]  (Appendix 14) or
other endorsement form acceptable to Owner, endorsed with an ISO form CG 20 37 10 01 to cover
liabilities arising after Contractor’s operations are complete (Appendix 22) if the additional insured
endorsement does not otherwise extend to completed operations, contain cross liability and
severability of interest endorsements, state that this insurance is primary insurance as regards any
other insurance carried by the Indemnified Persons (Owner may endorse its liability policies to
provide that they are excess and non-contributing by endorsement form similar to the form attached
hereto (Appendix 19), and shall include the following coverages: 

1. Premises/Operations
2. Independent Contractors
3. Completed Operations for a period of two years following the acceptance of

Contractor's Work. [ 75] 

4. Broad Form Contractual Liability specifically in support of, but not limited to, the
Indemnity Paragraphs of this Contract [ 49 ]  

5. Broad Form Property Damage
6. Personal Injury Liability with employee and contractual exclusions removed.

11.2.3  Business Automobile Policy. [ 60 - 61 ] [ 75b ]  

Bodily Injury $2,000,000 combined single limit [ 75 ]  

This policy shall be on a standard form written to cover all owned, hired and non-owned
automobiles.  The policy shall include and cover the Indemnified Persons as additional insureds with
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waiver of subrogation against such persons either by blanket provision in the policy (provided such
provision is provided to and reviewed by Owner and determined to be acceptable) or by endorsement
by Texas Standard Automobile Endorsement form TE 99 01 B - Additional Insured (Appendix 10)
and contain a waiver of subrogation in favor of the Indemnified Persons by Texas Standard from TE
20 46 A - Changes in Transfer of Rights of Recovery Against Others to US (Waiver of Subrogation)
(Appendix 11). [ 60 - 61 ]  

11.3  BUILDER’S RISK INSURANCE.  Contractor shall maintain, at its sole expense, “all-risk”
[ 75d ]  builder's risk insurance [ 67 - 68 ]   as follows:

11.3.1  Completed Value Form; Full Replacement Cost.  Contractor shall carry completed
value form builder's risk property insurance (subject to a deductible per loss not to exceed $5,000)
upon the entire Work for 100% of the full replacement cost value thereof (100% includes additional
costs of architectural and engineering services in the event of a loss).  This policy shall include the
interests of the Owner and the Building Owner and the other Indemnified Persons, Contractor, and
Subcontractors in the Work as loss payees, as their interests may appear, and shall be on an "all risk"
basis for physical loss or damage including, without limitation, fire, hail, theft, vandalism and
malicious mischief and shall include coverage for portions of the Work while it is stored off the site
or is in transit.  The builder’s risk policy shall be endorsed to waive subrogation against the Owner
and the Building Owner. [ 62 - 68 ]  

11.3.2 Contractor to Pay Premiums.  This policy shall provide, by endorsement or
otherwise, that Contractor shall be solely responsible for the payment of all premiums under the
policy, and that Owner and the other Indemnified Persons shall have no obligation for the payment
thereof.

11.3.3 Claims Adjusted by Owner.  Any insured loss or claim of loss shall be adjusted by
the Owner, and any settlement payments shall be made payable to the Owner as trustee for the
insureds, as their interests may appear, subject to the requirements of any applicable mortgage
clause. Upon the occurrence of an insured loss or claim of loss, monies received will be held by
Owner who shall make distribution in accordance with an agreement to be reached in such event
between Owner, and Contractor.  If the parties are unable to agree between themselves on the
settlement of the loss, such dispute shall be submitted to a court of competent jurisdiction to deter-
mine ownership of the disputed amounts but the Work of the Project shall nevertheless progress
during any such period of dispute without prejudice to the rights of any party to the dispute.

11.3.4 Deductible Liability.  The Contractor shall be responsible for any loss within the
deductible area of the policy. 

11.4  EVIDENCE OF INSURANCE AND POLICIES.

11.4.1 Certificates.  Evidence of the insurance coverage required to be maintained by the
Contractor under this Article 11, represented by Certificates of Insurance issued by the insurance
carrier, must be furnished to the Owner prior to Contractor starting Work. [ 72 ] 

11.4.2 Insured and Additional Insureds; Waiver of Subrogation.  Policies and the
Certificates of Insurance [ 72 ]  issued in connection therewith shall specify the insured and additional
insured status mentioned above in this Article 11, as well as the waivers of subrogation.[ 68-71 ]    The
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liability policies obtained by Contractor shall be endorsed to provide that they are primary  and
without requirement of contribution by any policies obtained by the Owner or the other additional
insureds, with the policies obtained by Owner and the other additional insureds being excess,
secondary and non-contributing as to the Contractor’s policies.  The Owner may endorse its liability
policies to reflect that they are not contributing with Contractor’s policies.  (Appendix 19).

11.4.3 Certificate Holder; Policies and Renewals.  Such Certificates of Insurance shall
state that Owner and the Building Owner will be notified in writing 30 days prior to cancellation,
material change, or non-renewal of insurance.  Contractor shall provide to Owner a certified copy
of any and all applicable insurance policies upon request of Owner.  Timely renewal certificates will
be provided to Owner as the coverage renews.  The Certificate of Insurance shall be substantially in
the form attached hereto.  (Appendix 8).  Attached to the Certificate of Insurance shall be a
completed and executed Attachment to Contractor’s Certificate or Proof of Insurance in the form
attached hereto. (Appendix 8).

11.4.4 Insurers.  All policies must be issued by carriers having a best’s Rating of A or
better, and a Best’s Financial Size Category of VIII, or better, and/or a Standard & Poor Insurance
Solvency Review of A-, or better, and be admitted to engage in the business of insurance in Texas.
[ 73 ] 

11.5  WAIVERS OF RECOVERY AND SUBROGATION.  [69, 70, 76 78] 

11.5.1 WAIVER AND RELEASE.  [ 17 ]  Anything to the contrary in the Contract
Documents notwithstanding, the Owner and Contractor (the “Releasing Persons”) waive all rights
against [ 77 ]  (1) each other and any of their subcontractors, sub-subcontractors, agents and
employees, each of the other, (2) the Architect, Architect’s consultants, separate contractors, agents
and employees described in Article 6, if any, and any of their subcontractors, sub-subcontractors,
agents and employees, (3) the Building Owner, and its partners, principals and employees, and (4)
John Doe DeBaker, M.D. (the “Released Persons”), for liabilities to the extent covered by liability
insurance obtained or required to be obtained pursuant to this Article 11 and for damages caused
by fire or other perils or other causes of loss to the extent covered by property insurance obtained
or required to be obtained pursuant to this Article 11 or other property insurance applicable to the
Work or otherwise applicable to the property of any of the Indemnified Persons or the Indemnifying
Persons, except such rights as they have to proceeds of such insurance held by the Owner as
fiduciary, regardless of whether such liabilities arise in whole or in part out of the negligence or
strict liability, in whole or in part of the Released Persons. [ 70 ]   

11.5.2 Related Persons to Provide Similar Waivers.  The Owner or Contractor, as
appropriate, shall require of the Architect, Architect's consultants, separate contractors described in
Article 6, if any, and the subcontractors, sub-subcontractors, agents and employees of any of them,
by appropriate agreements, written where legally required for validity, similar waivers each in favor
of other parties enumerated herein.  

11.5.3 Waiver of Subrogation.  The policies shall provide such waivers of subrogation by
endorsement or otherwise. [ 47, 61, 62, 65, 67 ]  

11.5.4 Independent of Indemnity Obligation.  A waiver of subrogation shall be effective
as to a person or entity even though that person or entity would otherwise have a duty of
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indemnification, contractual or otherwise, did not pay the insurance premium directly or indirectly,
and whether or not the person or entity had an insurable interest in the property damaged.

11.5.5 Availability.  If, by reason of the foregoing waiver, either party shall be unable to
obtain any such insurance, such waiver shall be deemed not to have been made by such party.
Provided, further, if either party shall be unable to obtain any such insurance without the payment
of an additional premium therefor, then, unless the party claiming the benefit of such waiver shall
agree to pay such party for the cost of such additional premium within 30 days after notice setting
forth such requirement and the amount of the additional premium, such waiver shall be of no force
and effect between such party and such claiming party.  [ 65 ]  

11.5.6 Allocation of Cost of Waiver of Subrogation Endorsement.  Each party shall use
reasonable efforts to obtain such insurance from a company that does not charge an additional
premium or, if that is not possible, one that charges the lowest additional premium.  Each party shall
give the other party notice at any time when it is unable to obtain insurance with such a waiver of
subrogation without the payment of an additional premium and the foregoing waiver shall be
effective until 30 days after notice is given.

11.5.7 Parties’ Present Insurance Permits Waivers of Subrogation.  Each party
represents that its current insurance policies allow such waiver.  

11.6  CLAIMS MADE POLICIES.

With respect to any of the insurance policies provided by Contractor pursuant to the Contract Docu-
ments which are "claims made" policies, in the event at any time any such policies are canceled or
not renewed, Contractor shall provide a substitute insurance policy with terms and conditions and
in amounts which comply with the terms of the Contract Documents and which provides for
retroactive coverage to the date of cancellation or non-renewal to fill any gaps in coverage which
may exist due to the cancellation or non-renewal of the prior "claims made" policies.  With respect
to all "claims made" policies which are renewed, Contractor shall provide coverage retroactive to
the date of commencement of the Work in said renewed policy.  All said substitute or renewed
"claims made" policies shall be maintained in full force and effect for the longer of: (1) two (2) years
from the date of completion of the work, or (2) as otherwise required by the Contract Documents.
A certificate evidencing continuation of such policies shall be submitted with the final Application
for Payment as required by Subparagraph ______.  Nothing herein shall affect the continuing effect
of the indemnity clauses in the Contract Documents. 

Commentary:  

Hypothetical:  In the hypothetical, the Architect prepared the Construction Contract using its
standard AIA forms, the AIA A101 and A201.  The architect completed the AIA A101 form by
filling the Tenant’s name in the blank for  the “Owner.”  Your note from your review of the
Architect’s AIA form that the indemnity and waiver of subrogation provisions do not pass the
express negligence and the fair notice requirements; the insurance provisions do not provide for the
Building Owner, the Tenant or other Tenant related persons to be listed as additional insureds on the
Contractor’s liability policy; and the Contract as drafted by the Architect provides little specification
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as to the scope of liability insurance to be maintained by the Contractor and places upon the Owner
the obligation to carry the builder’s risk insurance.

Indemnity.  The indemnity in this Addendum is a “broad form” indemnity allocating to the
Contractor all Liabilities  arising out of the Work due to the negligence and strict liability of the
Tenant, the Building Owner, the other Tenant-Related Persons and the Contractor, regardless of the
contributory negligence of the Contractor-Related Persons.  The indemnity is  set out in conspicuous
type and expressly refers to the negligence and strict liability of the parties complying with the fair
notice and express negligence tests.

Insurance.  The insurance provisions provide for designation of the Indemnified Persons (the
Tenant, the Building Owner and the other Tenant related persons) as additional insureds and with
waiver of subrogation against the Indemnified Persons (the Tenant, the Building Owner and the other
Tenant related persons), without exception for the additional insured’s sole or contributory
negligence. [ 56 ]  Specific ISO forms or equivalent are specified in order to assure the terms of
coverage and the limits of the exclusions. [ 45 ]   

This form references the following insurance endorsements in the Appendix as being required
endorsements to the Contractor’s insurance:  Appendix 10 - TE 99 01B (BAP Texas) Additional
Insured, [ 60 ]  Appendix 11 TE 20 46A (BAP Texas) Changes In Transfer of Rights of Recovery
Against Others To Us (Waiver of Subrogation) [ 61 ] , Appendix 12 WC 42 03 04 A Workers
Compensation and Employers Liability Insurance Policy (Waiver of Subrogation), [ 46 - 48]  Appendix
13 CGL Endorsement CG 20 2611 85, [ 51 ]  Appendix 19 CGL Endorsement - Endorsement to
Indemnitee’s “Other Insurance” Clause - Occurrence Form [ 57 - 58 ] , and Appendix 22 CGL
Endorsement - CG 20 37 10 01 Additional Insured - Owners, Lessees or Contractors – Completed
Operations.  See the Commentary following each of these forms as to the reasons for specifying each
of these forms.  Failing to specify coverage forms leaves the selection of the form, and the
consequent scope of coverage, up to the insuring party as opposed to the insured party.

Blanket additional insured provisions and blanket waiver of subrogation provisions contained in the
Contractor’s insuring policy are specified as being permitted if after review they are determined to
meet the insurance requirements.  Note most blanket provisions do not list all of the parties that
should be protected. (e.g., Appendix  20). [ 75 ] 

The Contractor’s insurance is specified to be primary as regards any other insurance carried by the
Indemnified Persons.  Note certain blanket and additional insured endorsements provide that the
additional insured’s insurance will be primary and contributing unless the contract between the
parties requires the insuring party’s insurance to be primary (e.g., Appendices 18-20).  [ 57-58 ]  In
order to effectuate making the Contractor’s CGL insurance “primary” and “non-contributing,” the
Additional Insureds’ insurance will likely need to be endorsed to provide that it is not “other
insurance” contributing on an allocated basis with the Contractor’s CGL Insurance.

See the Commentary following the blanket endorsements and the additional insured endorsements
for a discussion of omissions in coverage which may arise out of reliance upon coverage as being
provided by A particular blanket form.

Waiver of Recovery and Waiver of Subrogation.  The waiver of subrogation provision has been
extended to include liability insurance in addition to property insurance and provides for waiver of
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recovery and waiver of the insurer’s rights of subrogation  regardless of the negligence or strict
liability of the Owner, the Contractor and their related parties. The waiver of recovery and waiver
of subrogation provisions are set out in conspicuous type and expressly refers to the negligence and
strict liability of the parties complying with the fair notice and express negligence tests. [ 59, 61 - 66, 69 -

71 ] 
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Appendix 3

Another Construction Contract  (Owner/Tenant form)

[This form favors the Owner and Tenant and assumes that the Contractor is carrying the builder’s
risk insurance and performance and payment bonds are covered in a separate provision.  This
provision is based on a similar provision contained in the article presented by Aaron Johnston, Jr.,
Esq. and Charles E. Comiskey, CPCU, CIC, CPIA, CRM at the 2002 Advanced Real Estate Law
Course titled “Risk Management and Insurance Concepts” and at the 2002 Advanced Real Estate
Drafting Course titled “Basic Insurance Concepts.”]

ARTICLE 3  CONTRACTOR

3.18  INDEMNIFICATION [ 1 ] AND WAIVERS. [ 76 ] 

3.18.1 Definitions.

.1 Parties.  [ 17 ] The “Contractor Parties”  are (A) Contractor, (B) Contractor’s
officers, members, partners, agents, and employees, and (C) all other persons and entities over
whom Contractor has control.  The “Owner Parties” with respect to the Property are (1) Crescent
Real Estate (the Building Owner) and DeBaker and Coolidge, L.L.P. (the Tenant), (2) any lender
whose loan is secured by a lien against the Property or the Tenant’s interest in the Property, (3)
Crescent Management, L.L.P., its successors and assigns (the “Property Manager”), (4) Joe AIA
together with all subsequent architects for the Work (the “Tenant’s Architect”), Crescent Office
Building Architects (the “Owner’s Architect”)(collectively, the “Architects”), (5) the following
contractors of the Owner:  Parking Garage Operator, Security Services Contractor, and the Office
Building HVAC Contractor, (6) their respective shareholders, members, partners, affiliates, and
subsidiaries, and (7) any officers, directors, employees, agents, independent contractors, and tenants
of such persons or entities.  A “Beneficiary” is the intended recipient of the benefits of another
party’s Indemnity, Waiver or obligation to Defend.

.2 Claims, Injuries.  “Claims”  means all foreseeable and unforeseeable
claims, demands, proceedings, liabilities, damages, (including actual, consequential, and punitive),
expenses, Legal Costs, judgments, fines and penalties of any nature or description.  “Injury” means
(i) harm to, impairment or loss of, or impairment or loss of use of, property, including income, (ii)
harm to (including sickness or disease) or death of a person, or (iii) “personal and advertising
injury,” as such term is defined in Insurance Services Office, Inc. (“ISO”) [ 45 ] form CG 00 01 10
01 “Commercial General Liability Insurance.” [ 75 ]  “Legal Costs” means court costs, attorneys’
fees, experts’ fees or other expenses incurred in investigating, preparing, prosecuting or settling any
legal action or proceeding or arbitration, mediation, or other method of alternative dispute
resolution.

.3 Indemnify, Waive, and Defend.  “Indemnify” [ 2 ] means to protect a party
against a potential Claim and/or to compensate a party for a Claim actual incurred.  “Waive”
means to knowingly and voluntarily relinquish a right and/or to release another party from liability
in connection with a Claim.  “Defend” means to provide and pay for the legal defense of a
Beneficiary against a Claim in litigation, arbitration, mediation or other proceedings with counsel
reasonably acceptable to such  Beneficiary and to pay all costs associated with the preparation or
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prosecution of such defense.  “Arising From” means directly or indirectly, in whole or in part, (i)
occurring in connection with or as a result of, (ii) causing, (iii) resulting in, or (iv) based upon. [ 29 -

34 ] 

3.18.2 INDEMNITY [ 1 ] AS TO PERFORMANCE. [ 12 ]  Contractor will Indemnify and
Defend the Owner Parties against all Claims Arising, or alleged to Arise, From any Contractor
Party’s (i) performance of services, (ii) breach of this Contract which does not constitute a
Contractor’s Injury, or (iii) violation of or failure to comply with applicable law.

3.18.3 INDEMNITY [ 1 ] AND WAIVER [ 76 ] AS TO INJURIES. [ 27 - 28 ]  Contractor agrees
to Indemnify and Defend the Owner Parties against, and Waives as to all the Owner Parties, all
Claims Arising, [ 29 - 34 ]  or alleged to Arise, From (i) Injuries Arising out of [ 29 - 34 ] Contractor’s
ongoing or completed operations on the Property or (ii) any Injury suffered or caused by a
Contractor Party while on the Property, but not arising From Contractor’s ongoing or completed
operations.

3.18.4 SCOPE OF INDEMNITIES AND WAIVERS.

.1 General.  The Indemnities, Waivers, [ 15-16, 24-26, 78 ]  and obligations to Defend
in this Contract are independent of, and will not be limited by each other or any insurance
obligations in this Contract whether or not complied with) or damages or benefits payable under
workers compensation or other employee benefit acts, and will survive the Contract Expiration Date
until all related Claims against the Beneficiaries are fully and finally barred by Applicable law.  All
Applicable law affecting the validity or enforceability of any Indemnity, Waiver or obligation to
Defend contained int his Contract is made a part of such provision and will operate to amend such
Indemnity, Waiver or obligation to Defend to the minimum extent necessary to bring the provision
into conformity with Applicable Law and cause the provision, as modified, to continue in full force
and effect. 

.2 Negligence of Owner Parties.  [ 15-16, 24-26, 78 ] Contractor’s Indemnity, Waiver
and obligation to defend an Owner Party against a Claim will be enforced to the fullest extent
permitted by law for the benefit of the applicable Beneficiary thereof, even if the applicable Claim
is caused by the active or passive ordinary negligence or sole, joint, concurrent, or comparative
ordinary negligence of the Beneficiary, and regardless of whether or not liability without fault or
strict liability is imposed or sought to be imposed on the Beneficiary, but will not be enforced to the
extent that a court of competent jurisdiction holds in a final judgment that a Claim is caused by the
willful misconduct or gross negligence of such Beneficiary.

ARTICLE 11.  INSURANCE AND BONDS.

11.1 CONTRACTOR’S INSURANCE.  Contractor’s insurance obligations are set forth in
Exhibit A to this Contract.  Contractor will, at its sole cost and expense, comply with such
requirements beginning on the date this Contact becomes effective and continuing for as long after
the expiration or termination of this Contract as any Contractor Party is physically present on the
Property.  (Commercial general liability insurance and professional liability insurance must remain
in force for 2 years after the date of Substantial Completion.)  In no event will any Contractor Party
commence work on the Property until such time Owner has received evidence of compliance with
the insurance requirements for such Contractor Party.  (See Appendix 8).
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11.2 SUBCONTRACTOR’S INSURANCE.  Insurance similar to that required of Contractor
will be provided by or on behalf of all Subcontractors.  Contractor will be held responsible for any
modifications in the insurance requirements set forth in Exhibit A are applied to Subcontractors.
Contractor will maintain certificates and evidence of insurance from all Subcontractors, enumerating,
among other information, the waivers of subrogation in favor of and additional insured status of the
Owner Parties, as required by this Contract.  Contractor will make such certificates and evidence of
insurance available to Owner Parties upon request.

11.3 MINIMUM REQUIREMENTS.  The coverages and limits set forth in Exhibit A are
minimum requirements and not a determination as to all of the coverages and maximum limits that
Contractor should carry.  The failure of Owner to demand full compliance by Contractor with respect
to the minimum coverages outlined in Exhibit A will not constitute a Waiver by Owner Parties with
respect to Contractor’s obligation to maintain such coverages.  Contractor will purchase such other
insurance policies and/or endorsements or increase the policy limits of any policy set forth on
Exhibit A, if required by any mortgagee of the Property.

11.4 SPECIAL REMEDY.  Contractor’s failure to obtain and maintain the required insurance
will constitute a material breach of, and default under, this Contract.  If Contractor fails to remedy
such breach within 5 days after notice from an Owner Party, an Owner Party may, in addition to any
other remedy available to Owner, at owner’s option, purchase such insurance, at Contractor’s
expense.  Contractor will Indemnify the Owner Parties against any Claims arising frm Contractor’s
failure to purchase and/or maintain the insurance coverages required by this Contract.
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Exhibit A

Contractor’s Insurance

11.2.1 Specific Requirements.

Insurance Coverages Other Requiremen ts

Worker’s Compensation [ 75c ] Statutory Limits (if state has no
statutory limit, $1,000,000)

No “alternative” forms of coverage will be permitted.

Employer’s Liability $1,000,000 each ac cident for bodily
injury by accident
$1,000,000 each employee for bodily
injury by disease

Commercial General Liability
(Occurrence Basis) [ 75a ] 

$1,000,000 per occurrence
$2,000,000 general aggregate
$2,000,0 00 product -completed
operations aggregate limit
$1,000,000 personal and advertising
injury limit
$50,000 damage to premises rented to
you limit
$5,000 medical expense limit

1.  ISO [ 45 ] form CG  00 01 07 98, or equivalent.
2.  Separation of insured language will not be modified.
3.  Aggregate limit  of insurance (per project) endorsement ISO
CG 25 03 11 85, or equivalent.
4.  The contractual liability exclusion with respect to personal
injury will be deleted.
5.  Defense will be provided as an additional benefit and  not
included within the limit of liab ility.
6.  This insurance will be maintained in identical form, and
amount, including required end orsements, for at least 2 years
following the Date of Substantial Completion.

Business Automobile Liability
(Occurrence Basis) [ 75b ] 

$2,000,000 combined single limit 1.  ISO form CA 00 01 10 01 or equivalent.
2.  Includes liab ility arising ou t of operation of own ed, hired
and non-owned vehicles.

Professional Liability $2,000,000 1.  No exclu sions for  asbestos  or polluti on liabi lity.
2.  Maintain for a period of not less than 2 years after
termination of this Contract.

Umbrella Liability Insurance
(Occurrence Basis)

$5,000,000 1.  Written on an umbrella basis in excess over and no less
broad than  the liability coverages referenced ab ove.
2.  Inception and expiration dates will be the same as
commercial general liability insurance. 
3.  Coverage must “drop down” for exhausted aggregate limits
under the liab ility coverages referenc ed above.
4.  Aggregate limit of insurance per location endorsement.
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Builder’s Risk Property
Insurance  [ 75d ] 

1.  Coverage on a completed value
basis.
2.  Amount of coverage:  initial
Contract Sum, plus $_____, subject to
subsequent modification of Contract
Sum.
3.  Property covered:
! Entire Work at Job Site
! All structures under construction
! All property on the Job Site for

installation, including mat erials
and suppli es

! All property at other locations but
intended for u se at the Job Sit e,
including materials and supplies.

! All property in transit to the Job
Site, including materials and
supplies

! All temporary structures at the
Job Site, including scaffolding,
falsework and temporary
buildings

1.  ISO Special form, or equivalent.
2.  Required endorsements:                        Minimum Sublimits
     Additional expenses due to delay
          in completion                                   $_______________
     Agreed value                                         No sublimit
     Business income/rental value                $_______________
     Agreed penalty                                      $_______________
     Damage arising from error, omission,
          or deficiency in design, specifications, 
          workmanship or materials, including
          collapse                                            No sublimit
     Debris removal additional limit             $1,000,000
     Earthquake                                            $_______________
     Earthquake sprinkler leakage               $_______________
     Expediting expenses                             $_______________
     Flood                                                     $_______________
     Freezing                                                $1,000,000
     Ordinance or law                                  No Sublimit
     Pollutant clean up and removal             $1,000,000
     Preservation of property                        No Sublimit
     Replacement cost                                  No Sublimit
     Testing                                                  No Sublimit
3.  No protective safeguard warran ty permitted
4.  Occupan cy of up to 15% of c overed property to be             
permitted
5.  Deductibles will not exceed the following:
           All risks of direct damage
                   per occurrence                                  $5,000
           Delayed open ing wait ing period               5 days
           Flood, per occurrence                               $25,000
                                           or excess of NFIP if in flood zone A
           Earthquake and earthquake sprinkler lea kage,
                    per occurrence                                $25,000

Causes of Loss-Special Form
(formerly “all risk”) Property
Insurance [ 75d ] 

100% replacement cost, as

modified below, of all of

Contractor’s equipment and

other pro perty

1.  ISO for m CP 1 0 30, or e quivalent.

2.  Name Owner as “insured as its interest may

appear.”

3.  Contain only standard p rinted exclusions.

4.  Waiver of subrogation in favor of Owner

5.  Equip ment floater to  cover Co ntractor’s

equipme nt.

11.2.2 General Insurance Requirements.

.1 Policies.  All policies must

(A) Be issued by carriers having a Best’s Rating of A or better, and a Best’s
Financial Size Category of VIII, or better, and/or Standard & Poor Insurance Solvency Review of
A-, [ 73 ] or better, and admitted to engage in the business of insurance in the State of Texas; [ 73 ] 

(B) Be endorsed to be primary with the policies of all Owner Parties being excess,
secondary and non-contributing;  (See Appendices 17 - 19) [ 57 - 58 ] 

(C) Be endorsed to provide a waiver of subrogation in favor of the Owner Parties;

(D) With respect to all liability policies except workers’ compensation/employer’s
liability, be endorsed to include the Owner Parties as “additional insureds” (The additional insured
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status under the commercial general liability policy will be provided on ISO form CG 20 26 11 85);
and (Appendix 14) [ 51, 56 ]  

(E) Contain a provision for 30 days’ prior written notice by insurance carrier to
Owner and its Tenant required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A) Except as expressly provided above, no deductible or self insured retention
in excess of $10,000 without the prior written approval of Owner and Tenant.

(B) No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Owner and Tenant.

.3 Forms.

(A) If the forms of policies, endorsements, certificates, or evidence of insurance
required by this Exhibit are superseded or discontinued, Owner and Tenant will have the right to
require other equivalent forms; and

(B) Any policy or endorsement form other than a form specified in this exhibit
must be approved in advance by Owner and Tenant.

.4 Evidence of Insurance.  Insurance must be evidenced as follows:

(A) ACORD Form 25 Certificates of Liability Insurance fo liability coverages;
(Appendix 8)[ 72] 

(B) ACORD Form 27 Evidence of Property Insurance for property coverages;
(Appendix 8)

(C) Evidence to be delivered to Owner and Tenant prior to commencing
operations at the and at least 30 days prior to the expiration of current policies; and

(D) ACORD forms must

(1) Show the Owner Parties as certificate holders (with Owner’s mailing address);

(2) Show Contractor as the “Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;
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(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregate limit per project where required;

(8) Be accompanied by copies of all required endorsements; and

(9) The phrases “endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives” must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added:  “This is to certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time.  In the event of
cancellation, non-renewal, or material reduction in coverage affecting the certificate holder, 30 days’
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”  (Appendix 8) [ 72 ] 

.5 Copies of Policies.  If requested in writing by Owner or Tenant, Contractor will
provide to the requesting person a certified copy of any or all insurance policies or endorsements
required by this Contract.

________________________________________________________________________________

Commentary:  

The risk management system set out in this form places upon the Contractor by indemnity and by
insurance covenants, broad form responsibility for liabilities to third parties, including other
contractors at the Project. 

Indemnity.   This form transfers to the Contractor sole responsibility for Injuries occurring at the
Project, whether or not the Injuries are caused in part by others, including by Owner, Tenant or other
Owner Parties (e.g., other contractors). (Paragraph 3.2 and 3.3). Contractor’s indemnity is
independent of and not limited by the insurance obligations of the parties under the Contract. 

Insurance.  The transfer to the Contractor of this broad risk of liability is reinforced by requiring the
Contractor to add the “Owner Parties” as additional insureds on Contractor’s CGL policies by an ISO
form CG 20 26 11 85. (Appendix 14) [ 51, 56 ]   This endorsement form covers designated persons for
Injuries and Loss irrespective of the designated person’s sole or contributory negligence.  In essence
the endorsement is an insurance policy written for the Owner, the Tenant and the Owner’s and
Tenant’s agents, employees and contractors.  If the Contractor fails to list each of these persons as
additional insureds, then Contractor has violated its insurance covenant and may be liable for the
resulting liability, whether or not the liability is an Indemnified Matter.

The Contractor’s insurance is specified to be primary as regards any other insurance carried by the
Indemnified Persons.  Note certain blanket and additional insured endorsements provide that the
additional insured’s insurance will be primary and contributing unless the contract between the
parties requires the insuring party’s insurance to be primary (e.g., Appendices 18-20).  [ 57-58 ]  In
order to effectuate making the Contractor’s CGL insurance “primary” and “non-contributing,” the
Additional Insureds’ insurance will likely need to be endorsed to provide that it is not “other
insurance” contributing on an allocated basis with the Contractor’s CGL Insurance.
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Due to the broad form nature of the indemnity, Contractor remains liable without limit for liabilities
in excess of the insurance coverage.

A form of Certificate of Insurance is found at Appendix 8.

Release/Waiver.  In addition to Contractor indemnifying Owner, the Tenant, and the Owner’s and
Tenant’s  agents and contractors for liabilities falling within the broad scope of the Indemnified
Matters, and insuring the Owner, Tenant and their agents and contractors for liabilities falling within
the broad scope of the insured liabilities, Contractor “Waives” all “Claims”against Owner, the
Tenant and their agents and contractors  “Arising From” from “Injury.” (Paragraph 3.2)
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Appendix 4

State Bar Form Office Lease Risk Management Provisions
Office Lease

Terms

Amount of Liability Insurance

Death/bodily injury:

Property:

Definitions

“Landlord” means Landlord and its agents, employees, invitees, licensees, or visitors.

“Tenant” means Tenant and its agents, employees, invitees, licensees, or visitors.

“Common Areas” means all facilities and areas of the building that are intended and designated
by Landlord from time to time for the common, general, and nonexclusive use of all tenants of the
building. Landlord has the exclusive control over and right to manage the Common Areas.

Clauses and Covenants

A. Tenant agrees to—

13. Maintain public [ 75 ] liability insurance for the Premises and the conduct of Tenant's
business, naming Landlord as an additional insured, [ 50-56, 75 ] in the amounts stated in the lease.

14. Maintain insurance on Tenant's personal property.

15. Deliver certificates of insurance [ 72 ]  to Landlord before the Commencement Date and
thereafter when requested.

16. Indemnify, [ 1 ]  defend, and hold Landlord harmless from any loss, attorney's fees, court and
other costs, or claims arising out of use of the Premises. [ 15-16, 24-26 ] 

C. Landlord agrees to—

5. Insure the building [include if applicable: and Parking Facility] against all risks of direct
physical loss in an amount equal to at least 90 percent of the full replacement cost of the same as
of the date of the loss and liability; Tenant will have no claim to any proceeds of Landlord's
insurance policy.
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E. Landlord and Tenant agree to the following:

3. Release of Claims/Subrogation. [62-66,  76 , 78]  Landlord and Tenant release each other from any
claim, by subrogation or otherwise, for any damage to the Premises, the building, [include if
applicable: the Parking Facility,] or personal property within the building, by reason of fire or the
elements, regardless of cause, including negligence of Landlord or Tenant. This release applies
only to the extent that it is permitted by law, the damage is covered by insurance proceeds, and the
release does not adversely affect any insurance coverage.

4. Notice to Insurance Companies. Landlord and Tenant will notify the issuing insurance
companies of the release set forth in the preceding paragraph and will have the insurance policies
endorsed, if necessary, to prevent invalidation of the insurance coverage.

________________________________________________________________________________

Commentary: [ 75 ]   

Hypothetical:  You tried to get the Landlord to use this form, but it said “no.”  Instead it replied that
it will either execute its “standard” form (Appendix 5) or another standard office lease form its
lawyer got at last year’s Advanced Real Estate Drafting Course (Appendix 6).  You attended this
year’s course and turned to the form at Appendix 7.

Indemnity.  The indemnity (A.16) does not comply with the express negligence and fair notice
requirements.  Therefore, this provision is not enforceable as a means of shifting the risk of liability
to the Tenant for “all liabilities arising out of use of the Premises, ”such as the liability of the
Landlord due to its negligence or strict liability [ 15-17, 24-26]  or for injuries to the Tenant’s employees
[ 27 ]   arising out of the concurrent negligence of the Landlord.  It is not effective as an indemnity
against liability to the Landlord arising out of the Tenant’s negligence or comparative responsibility.
[ 22 ] 

Insurance.  The liability insurance provision of the Lease (A.13) does not cover in detail the
coverages required to be contained in the liability policy (See Appendices 5, 6, 8 and 9).  The
general reference to the Landlord being listed as an additional insured does not specify the scope of
the matters to be covered (See Appendices 5, 6, 13-15, and 22).  [ 50 - 56 ]  The general reference to
the Tenant providing the Landlord with a certificate of insurance (A.15) does not specify the items
to be covered in the certificate of insurance.  (See Appendices 5 and 6). [ 72 ] 

Waiver of Subrogation.  The waiver of subrogation provisions (E.3) is both a release of claims
between the parties as to property damages by reason of fire or the elements and a covenant (E.4)
to notify the insurance issuers of the release and to have the insurance companies endorse, if
necessary, the policies so as to prevent invalidation of the policies because of the release.  The
waiver of subrogation provision expressly identifies negligence of the parties as being a Released
Matter in compliance with the requirements of the express negligence test. [ 78 ]   However, the release
is not written in conspicuous type and does not meet the requirements of the fair notice test. [ 78 ] 
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Appendix 5

Crescent Office Lease  (Landlord form)

[These provisions are taken from the form of Office Lease included in the article titled “Anatomy
of an Office Lease” by Debra Wilson, Leasing Manager for Crescent Real Estate Equities Limited
Partnership, presented at the 15th Annual Real Estate Law Conference (So. Tex. College of Law
1999) as the model form of office lease used in the Houston Center, 909 Fannin, Houston, Texas).]

3.18 INDEMNITY. [ 1 ] 

3.18.1 Definitions.

.1 Parties.  The “Tenant Parties” are Tenant and its shareholders, members, managers,
partners, directors, officers, employees, agents, contractors, sublessees, licensees and invitees.  The
“Landlord Parties” are Landlord, the manager of the Building, Landlord’s Mortgagee(s) and any
affiliates or subsidiaries of the foregoing, and all of their respective officers, directors, employees,
shareholders, members, partners, agents and contractors.  A “Beneficiary” is the intended recipient
of the benefits of another party’s Indemnity, Waiver or obligation to Defend.

.2 Claims and Injuries.  “Claims” means all damages, losses, injuries, penalties,
disbursements, costs, charges, assessments, expenses (including legal, expert and consulting fees and
expenses incurred in investigating, defending or prosecuting any allegation, litigation or proceeding),
demands, litigation, settlement payments, causes of action (whether in tort or contract, in law, at
equity or otherwise) or judgments.  “Insurable Injuries” refers to “advertising injury,” “bodily
injury,” “personal injury” and “property damage” collectively, as such terms are defined in Insurance
Services Office, Inc. (“ISO”) [ 45 ] form CG 00 01 10 93 “Commercial General Liability”.  “Tenant’s
Insurable Injuries” are Insurable Injuries occurring (A) in the Premises or (B) outside the Premises
and caused or suffered by a Tenant Party.

.3 Indemnify, Waive and Defend.  “Indemnify” means to protect and hold a party
harmless from and against a potential Claim and/or to compensate a party for a Claim actually
incurred.  “Waive” means to knowingly and voluntarily relinquish a right and/or to release another
party from liability.  No Waiver shall occur unless in a written agreement signed by the party against
whom the Waiver is claimed.  No Waiver in one instance shall be deemed a Waiver in another
instance, however similar.  No demand for or acceptance of partial payment or performance shall
Waive the underlying obligation or breach unless agreed in writing.  “Defend” means to provide a
competent legal defense of a Beneficiary against a Claim with counsel reasonably acceptable (and
at no cost) to the Beneficiary.

3.18.2 Indemnity Regarding Tenant’s Performance.  [ 12, 17 ] TO THE FULLEST EXTENT

PROVIDED BY PARAGRAPH 3.18.6,  TENANT SHALL INDEMNIFY AND DEFEND THE LANDLORD PARTIES

AGAINST ALL CLAIMS ARISING,[29-33 ] 
 OR ALLEGED TO  ARISE, FROM THE FOLLOWING:  (i) ANY ACT OR

OMISSION OF ANY TENANT PARTY, INCLUDING THE CO NDUCT OF TENANT’S BUSINESS IN THE

PREMISES AND ANY INCREASE IN THE PREMIUM FOR ANY INSURANCE POLICY CARRIED BY LANDLORD

RESULTING THEREFROM; OR (ii) ANY MISREPRESENTATION MADE BY TENANT OR ANY GUARANTOR

OF TENANT’S OBLIGATIONS IN CONN ECTION WITH TH IS LEASE.
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3.18.3 Indemnity Regarding Tenant’s Insurable Injuries.  TO THE FULLEST EXTENT

PROVIDED BY PARAGRAPH 3.8.6, TENANT SHALL INDEMNIFY AND DEFEND THE LANDLORD PARTIES

AGAINST ALL CLAIMS ARISING, OR ALLEGED TO  ARISE, FROM TENANT’S INSURABLE INJURIES.  

3.18.4 Indemnity Regarding Landlord’s Insurable Injuries.  TO THE FULLEST EXTENT

PROVIDED BY PARAGRAPH 3.8.6, BUT SU BJECT T O ANY  LIMITAT IONS CO NTAIN ED ELSE WHERE  IN THIS

LEASE, INCLUDING PARAGRAPH 23 “LANDLORD’S INTEREST”, LANDLORD SHALL INDEMNIFY

AND DEFEND THE TENANT PARTIES AGAINST A LL CLAIMS ARISING FROM INSURABLE INJURIES

SUFFERED BY THIRD PARTIES IN THE COMMON AREAS OR SERVICE AREAS TO THE EXTENT CAUSED,
OR ALLEGED TO HAVE BEEN CAUSED, BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF ANY

LANDLORD PARTY, BUT NOT AS TO CLAIMS FOR WHICH THE LANDLORD PARTIES ARE INDEMNIFIED

PURSUANT TO PARAGRAPH S 3.18.2 and 3.18.3.  

3.18.5 Waivers.  [ 76 ] 
 TO THE FULLEST EXTENT PROVIDED BY PARAGRAPH 3.18.6, (i) TENANT

WAIVES ALL CLAIMS AGAINST THE LANDLORD PARTIES ARISING, OR ALLEGED TO ARISE, FROM (A)
TENANT’S INSURABLE INJURIES, (B) ANY INSURABLE INJURIES TO ANY TENANT PARTY CAUSED BY

PARTIES OTHER THAN LANDLORD PARTIES, OR (C) BUSINESS INTERRUPTION OR LOSS OF USE OF THE

PREMISES SUFFERED BY TENANT; AND (ii) LANDLORD WAIVES ALL CLAIMS AGAINST THE TENANT

PARTIES ARISING, OR ALLEGED TO ARISE, FROM THE DAMAGE TO OR LOSS OF TANGIBLE PROPERTY

BELONGING TO A LANDLORD PARTY.  

3.18.6 Scope of Indemnities and Waivers.  ALL INDEMNITIES, WAIVERS AND OBLIGATIONS TO

DEFEND, WHEREVER CON TAINED IN THIS LEASE, (i) SHALL BE ENFORCED  TO THE FULLE ST EXTENT

PERMITTED BY APPLICABLE LAW FOR THE BENEFIT OF THE APPLICABLE BENEFICIARY THEREOF,
REGARDLESS OF ANY EXTRAORDINARY  SHIFTING OF RISKS, AND EVEN IF  THE APPLICABLE CLAIM IS

CAUSED BY THE ACTIVE  OR PASSIVE NEGLIGENC E OR SOLE, JOINT, CONCURRENT OR COMPARATIVE

NEGLIGENCE OF SUCH BENEFICIARY, AND REGARDLESS OF WHETHER LIABILITY WITHOUT FAULT OR

STRICT LIABILITY IS IMPOSED UPON OR ALLEGED AGAINST SUCH BENEFICIARY, BUT NOT TO THE

EXTENT THAT A COURT OF COMPETENT JURISDICTION HOLDS IN A FINAL JUDGMENT THAT A CLAIM

IS CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF SUCH BENEFICIARY; (ii) ARE

INDEPENDENT OF, AND SHALL NOT BE LIMITED BY, EACH O THER O R ANY IN SURAN CE OBLIG ATION S IN

THIS LEASE (WHETHER OR NOT COMPLIED WITH); AND (iii) SHALL SURVIVE THE EXPIRATION DATE

UNTIL ALL RELATED CLAIMS AGAINST THE BENEFICIARIES ARE FULLY AND FINALLY BARRED BY

APPLICABLE LAW.  NOTWITHSTANDING THE POTENTIAL FOR  EXTRAORD INARY SHIFTING OF RISK,
LANDLORD AND TENANT ACKN OWLEDGE TH AT THEY H AVE EXECUT ED THIS LEASE IN MATERIAL

RELIANCE UPON INCLUSION OF EACH SUCH INDEMNITY AND WAIVER.

3.18.7 Reliance.  In reliance on Tenant’s Indemnities and Waivers in this Lease and Tenant’s
insurance required by Paragraph 11.2, Landlord shall not carry primary insurance for Tenant’s
Insurable Injuries. [ 57 - 58 ] (Appendices 19  and 20). Tenant acknowledges that (i) if Landlord had
been required to carry primary insurance for Tenant’s Insurable Injuries, the Rent payable under this
Lease would have been higher; and (ii) Tenant is relying not on Landlord or Landlord’s insurance
in order to pay Claims arising from Tenant’s Insurable Injuries, but rather on (A) the insurance
required under Paragraph 11.2 and any additional insurance Tenant has elected to carry as to Claims
covered by insurance, (B) Tenant’s own funds as to deductibles, self-insured retentions under
Tenant’s insurance and Claims which exceed Tenant’s insurance limits, and (C) third parties (other
than Landlord Parties) as to Claims arising from the third party actions not covered by Landlord’s
Indemnity.  
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ARTICLE 11. INSURANCE. [ 75 ] 

11.1 Landlord’s Insurance.  Landlord shall, as an Operating Expense, procure and maintain (i)
commercial general liability insurance with a combined single limit of at least $5,000,000 and (ii)
special form or all risks property insurance covering the full replacement cost of (A) the shell and
core of the Building, (B) and fixtures and leasehold improvements Landlord is required by this Lease
to restore, and (C) any equipment and other personal property owned by Landlord and used in
connection with the Building.  

11.2 Tenant’s Insurance.  

11.2.1 Required Policies.  Tenant shall, at its sole expense, procure and maintain the following
insurance coverages throughout the Term:  

.1 Commercial general liability insurance [ 75a ] on ISO [ 45 ] Form CG 00 01 10 93 or CG
00 01 06 95 (or, if Tenant has 2 or more locations covered by the policy and the policy contains
a general aggregate limit, ISO form amendment “Aggregate Limits of Insurance Per Location”
CG 25 04 11 85) in the amounts and with the coverages described in Exhibit A. Landlord Parties
shall be included as “additional insureds” using ISO additional insured form CG 20 26 11 85,
without modification (Appendix 14).[ 51, 56 ]   A waiver of subrogation in favor of Landlord Parties
using ISO form CG 24 04 10 92 (Appendix 23) is also required.  

.2 Workers’ compensation [ 75c ] and employer liability coverage with a waiver of
subrogation in favor of the Landlord Parties on endorsement form WC 42 03 04 A(Texas only)
(Appendix 12)  [ 46-48 ] or ISO from WC 00 03 13 (all other states) and in the amounts and with
the coverages described in Exhibit A.  

.3 “Special form” or “all risks” property insurance [ 75d ] on ISO form CP 10 30 (or
equivalent Business Owner’s Policy) in conformity with Exhibit A with no exclusions other than
standard printed exclusions, including an ordinance or law coverage endorsement and a waiver
of subrogation in favor of the Landlord Parties, and covering 100% replacement cost of Tenant’s
furnishings, trade fixtures, equipment and inventory (“Tenant’s FF&E”) and all ABS
improvements and Alterations to the Premises.  The Landlord Parties shall be shown as “loss
payees as their interests may appear.”  

.4 Business income and extra expense coverage for 6 months’ income and expenses with
waiver of subrogation in favor of the Landlord Parties.  

11.2.2 Form of Policies and Additional Requirements.  All insurance providers shall maintain
ratings of Best’s Insurance Guide A/VIII or Standard & Poor Insurance Solvency Review A-, or
better.  [ 73 ]  All carriers must be admitted to engage in the business of insurance in the State.  All
policies must be primary, with the policies of Landlord and Landlord’s Mortgagees being excess,
secondary and non-contributing. (Appendices 17 - 19) [ 57 - 58 ]  No cancellation, non-renewal or
material modification shall occur without 30 days’ prior written notice by the insurance carrier to
Landlord and Landlord’s Mortgagees.  Tenant shall reinstate any aggregate limit which is reduced
because of losses paid to below 75% of the limit required by this Lease.  No policy shall contain a
deductible or self-insured retention in excess of $10,000 without Landlord’s prior written approval.
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Tenant shall, at its expense, also procure and maintain any other insurance coverages Landlord or
Landlord’s Mortgagees may require.  

11.2.3 Evidence of Insurance. [ 72 ]  Commercial general liability and workers’ compensation
insurance must be evidenced by ACORD form 25 “Certificate of Insurance” in the form and
substance of Exhibit A, and property and business income insurance must be evidenced by ACORD
form 27 “Evidence of Property Insurance” in the form and substance of Exhibit A (collectively, the
“Certificates”). [ 72 ]  (Also see alternate form in Appendix 9).  The Certificates must be delivered
with the executed Lease, and new Certificates must be delivered no later than 30 days prior to
expiration of the current policies.  Copies of endorsements required by this Lease must be attached
to the Certificates delivered to Landlord.  If requested in writing by Landlord, Tenant shall promptly
deliver to Landlord a certified copy of any insurance policies required by this Lease.  If the forms
of policies, endorsements, certificates or evidence of insurance required by this Paragraph are
superseded or no longer available, Landlord shall have the right to require other equivalent or better
forms.  
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________________________________________________________________________________

Commentary:  

Hypothetical:  You tried to get the Landlord to use the State Bar Form (Appendix 4), but it said
“no.”  Instead it said it will either execute its “standard” form (Appendix 5) or another standard
office lease form its lawyer got at last year’s Advanced Real Estate Drafting Course (Appendix 6).
You attended this year’s course and turned to the form at Appendix 7.

The risk management system set out in this form shifts to the Tenant by indemnity and by insurance
covenants, broad form responsibility for liabilities to third parties, including other tenants in the
building. 

Indemnity:  As between Landlord and Tenant this form transfers to the Tenant sole responsibility
for Injuries occurring in the Leased Premises, whether or not the Injuries are caused in part by others,
including by the Landlord, its employees, agents or contractors.  

Additionally, as between Landlord and Tenant this form transfers to the Tenant sole responsibility
for injuries occurring outside the Leased Premises “caused” by the Tenant or by its contractors or
invitees, whether or not the Landlord, its employees, agents or contractors also contributed to the
cause of the Injury.  Although 3.18.4 indemnifies Tenant against claims arising from Insurable
Injuries suffered by third parties in the Common Areas or Service Areas to the extent caused by the
negligence of a Landlord Party, excluded from this indemnity are “Claims for which the Landlord
Parties are Indemnified pursuant to Paragraphs 3.18.2 and 3.18.3.”  Since 3.18.3 is an indemnity by
Tenant of all Insurable Injuries caused in whole or in part by a Tenant Party “outside the Premises,”
Tenant has indemnified the Landlord Parties for the Landlord Parties’ contributory negligence.  This
broad-form extension of the Tenant’s indemnity beyond the Premises shifts to the Tenant liabilities
in the Common Areas if they are in part caused by the Tenant, its employees, contractor or invitees,
even though the Insurable Injury is caused in part by a Landlord Party (including its contractors or
agents, e.g., the Manager, the guard contractor, and the maintenance contractor).  This provision
shifts from Landlord and its insurance to Tenant and its insurance Insurable Injuries concurrently
caused by the Landlord Parties and the Tenant Parties.  This shift is objectionable since Tenant is
paying for “Landlord’s” insurance through operating expense pass throughs.  the form also provides
that to the extent that Landlord’s insurance premium is increased despite this risk allocation, Tenant
indemnifies Landlord in 3.18.2 for “any increase in the premium for any insurance policy carried by
Landlord resulting therefrom.”

Inadvertently Tenant’s indemnity in 3.18.3 fails to indemnity Landlord against claims by Tenant’s
employees occurring in the Premises.  Tenant’s indemnity is as to “Tenant’s Insurable Injuries.”
“Tenant’s Insurable Injuries” are defined in terms of coverage afforded by the ISO CGL policy.  The
ISO CGL policy excludes from its coverage injuries to the insured’s employees, as such coverage
is properly within the scope of workers’ compensation insurance.

The cross-indemnities between Tenant (3.18.2 and 3.18.4) and Landlord (3.18.4) are delineated in
terms of the location of the Insurable Injury (“in the Premises,” “outside the Premises,” “in the
Common Areas,” and “in the Service Areas”).  Inadvertent risk allocations may arise by use of these
locational terms as opposed to terms based on care, custody and control (e.g.,  “common areas”
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(bathrooms) may be included within a Tenant’s Premises by definition of the term “Premises” on
single-floor tenancies even though maintenance is left with the Landlord by other provisions of the
lease, areas such as exterior balconies may not be included in the definition of “Premises” but such
areas are used exclusively by Tenant and are maintained by Landlord, Landlord-maintained or
Landlord’s contractor-warrantied building components are generally included within the area defined
as the Tenant’s “Premises” and thus such components may be inadvertinently included in the
tenant’s indemnity and waiver; and the lease may omit from the term “common areas” facilities
servicing the Building (e.g., Parking Garages, health clubs) as to which the parties would wish to
provide risk allocation provisions.

The Indemnified Liabilities in this form include “loss of use of property,” including income, caused
by “any party” inside the Premises or caused by Tenant, or by its contractors or invitees outside the
Premises, whether or not the Indemnified Liability is caused in part by others, including the
Landlord, its employees, agents or contractors.

In addition to the Landlord being indemnified for these Indemnified Matters, Tenant also indemnifies
the Landlord’s contractors, whether or not the Landlord’s contractors in part “caused” the Injury.

Tenant’s indemnity is independent of and not limited by the insurance obligations of the parties
under the Lease. 

Insurance:  The difference between the specificity of the insurance to be carried by the Tenant
(11.2) and the insurance to be carried by the Landlord is striking.  (11.1) Tenant’s indemnity is broad
enough to place upon Tenant liability for the Building and the property of other tenants in the
Building arising out of the sole negligence of the Landlord, its employees, agents, and contractors.

The transfer to the Tenant of this broad risk of loss allocation is reinforced by requiring the Tenant
to add the “Landlord Parties” as additional insureds on Tenant’s CGL policies on an ISO form CG
20 26 11 85.(Appendix 14).[ 51, 56 ]   This endorsement form covers designated persons for Injuries
and Loss irrespective of the designated person’s sole or contributory negligence.  In essence the
endorsement is an insurance policy written for the Landlord, and the Landlord’s agents, employees
and contractors.  If the Tenant fails to list each of these persons as additional insureds, then Tenant
has violated its insurance covenant and may be liable for the resulting liability, whether or not the
liability is an Indemnified Matter.

This provision requires Tenant’s insurance to be primary and without contribution from any
insurance maintained by Landlord. [ 57 - 58 ]  (See Appendices 17 - 19).This provision coupled with
the additional insured provision attempts to allocate to the Tenant’s insurance all losses up to the
Tenant’s insurance limits.  Due to the broad form nature of the indemnity, Tenant remains liable
without limit  for liabilities in excess of the insurance coverage.

Waiver/Release of Claims.  In addition to Tenant indemnifying Landlord, and its agents and
contractors for liabilities falling within the broad scope of the Indemnified Matters, and insuring the
Landlord and its agents and contractors for liabilities falling within the broad scope of the insured
liabilities, Tenant “Waives” all “Claims” against Landlord, its agents and contractors  “Arising
From” from “Injury” or loss of income. (3.18.5)  This waiver of Claims is not limited by the
proceeds received by Tenant from its insurance and thus is a waiver of unlimited amount.  There is
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not a corresponding waiver of Landlord’s Claims or waiver of the Landlord’s insurer’s right of
subrogation, except as to “damage to or loss of  tangible property.”
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Appendix 6

Another Office Lease (Landlord form)

[This form favors the Landlord.  This Form is based on a similar provision contained in the articles
presented by Aaron Johnston, Jr., Esq. and Charles E. Comiskey, CPCU, CIC, CPIA, CRM at the
2002 Advanced Real Estate Law Course titled “Risk Management and Insurance Concepts” and at
the 2002 Advanced Real Estate Drafting Course titled “Basic Insurance Concepts.”]

ARTICLE 3.  INDEMNIFICATION [ 1 ] AND WAIVERS.  [ 76 ] 

3.18 INDEMNIFICATION.

3.18.1 Definitions.

.1 Parties.  [ 17 ] The “Tenant Parties”  are Tenant and its shareholders, members,
managers, partners, directors, officers, employees, agents, contractors, sublessees, licensees and
invitees.  The “Landlord Parties” are the Landlord, the Property Manager, Landlord’s
Mortgagee(s) and any affiliates or subsidiaries of the foregoing, and all of their respective officers,
directors, employees, shareholders, members, partners, agents and contractors.  A “Beneficiary”
is the intended recipient of the benefits of another party’s Indemnity, Waiver or obligation to Defend.

.2 Claims, Injuries.  “Claims” means all foreseeable and unforeseeable claims,
demands, proceedings, liabilities, damages, (including actual, consequential, and punitive),
expenses, Legal Costs, judgments, fines and penalties of any nature or description.  “Injury” means
(i) harm to, impairment or loss of, or impairment or loss of use of, property, including income, (ii)
harm to (including sickness or disease) or death of a person, or (iii) “personal and advertising
injury,” as such term is defined in Insurance Services Office, Inc. (“ISO”)  [ 45 ] form CG 00 01 10
01 “Commercial General Liability Insurance.”  “Legal Costs” means court costs, attorneys’ fees,
experts’ fees or other expenses incurred in investigating, preparing, prosecuting or settling any legal
action or proceeding or arbitration, mediation, or other method of alternative dispute resolution.

.3 Indemnify, Waive, and Defend.  “Indemnify”  [ 2 ]  means to protect a party
against a potential Claim and/or to compensate a party for a Claim actual incurred.  “Waive”
means to knowingly and voluntarily relinquish a right and/or to release another party from liability
in connection with a Claim.  “Defend” means to provide and pay for the legal defense of a
Beneficiary against a Claim in litigation, arbitration, mediation or other proceedings with counsel
reasonably acceptable to such  Beneficiary and to pay all costs associated with the preparation or
prosecution of such defense.  “Arising From”  [ 30 - 33 ] means directly or indirectly, in whole or in
part, (i) occurring in connection with or as a result of, (ii) causing, (iii) resulting in, or (iv) based
upon.

3.18.2 INDEMNITY AND WAIVER.  Tenant Waives as to the Landlord Parties, and will
Indemnify and Defend the Landlord Parties against, all Claims Arising, or alleged to Arise, From
(A) Injury suffered by any person and occurring in the Premises; (B) Injury caused by a Tenant
Party and occurring outside the Premises; and/or (C) harm to, impairment or loss of, or impairment
or loss of use of, Property, including incomes suffered by any party inside the Premises or caused
or suffered by a Tenant Party outside the Premises.
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3.18.3 SCOPE OF INDEMNITIES AND WAIVERS.

.1 General.  All Indemnities, Waivers, and obligations to Defend, wherever
contained in this Lease,(i)  are independent of, and will not be limited by, each other or any
insurance obligations in this Lease (whether or not complied with) or damages or benefits payable
under workers compensation or other employee benefit acts, and (ii) will survive the Expiration Date
until all related Claims against the Beneficiaries are fully and finally barred by Applicable Law.
All Applicable Law affecting the validity or enforceability of any Indemnity, Waiver or obligation
to Defend contained in this Lease is made a part of such provision and will operate to amend such
Indemnity, Waiver or obligation to Defend to the minimum extent necessary to bring the provision
into conformity with Applicable Law and cause the provision, as modified, to continue in full force
and effect. 

.2 Negligence of Landlord Parties.   [ 14 - 27 ] All Indemnities, Waivers and obligations
to defend the Landlord Parties contained in Paragraph 3.18.2 will be enforced to the fullest extent
permitted by law for the benefit of the applicable Beneficiary thereof, even if the applicable Claim
is caused by the active or passive ordinary negligence or sole, joint, concurrent, or comparative
ordinary negligence of the Beneficiary, and regardless of whether or not liability without fault or
strict liability is imposed or sought to be imposed on the Beneficiary, but will not be enforced to the
extent that a court of competent jurisdiction holds in a final judgment that a Claim is caused by the
willful misconduct or gross negligence of such Beneficiary.

ARTICLE 11.  INSURANCE.  [ 75 ] 

11.1 TENANT’S INSURANCE.  Tenant will, at its sole expense, procure and maintain the
insurance coverages set forth in Exhibit A.  Tenant will, at its sole cost and expense, comply with
such requirements during the Term of the Lease.

11.2 MINIMUM REQUIREMENTS.  The coverages and limits set forth in Exhibit A are
minimum requirements and not a determination as to all of the coverages and maximum limits that
Tenant should carry.  The failure of Landlord to demand full compliance by Tenant with respect to
the minimum coverages outlined in Exhibit A will not constitute a Waiver by Landlord with respect
to Tenant’s obligation to maintain such coverages.  Tenant will purchase such other insurance
policies and/or endorsements or increase the policy limits of any policy set forth on Exhibit A, if
required by any mortgagee of the Building.

11.3 SPECIAL REMEDY.  Tenant’s failure to obtain and maintain the required insurance will
constitute a material breach of, and default under, this Contract.  If Tenant fails to remedy such
breach within 5 days after notice from Landlord, Landlord may, in addition to any other remedy
available to Landlord, at Landlord’s option, purchase such insurance, at Tenant’s expense.  Tenant
will Indemnify the Landlord Parties against any Claims arising from Tenant’s failure to purchase
and/or maintain the insurance coverages required by this Lease.
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Exhibit A

Tenant’s Insurance
11.2.1 Specific Requirements.

Insurance Coverages Other Requiremen ts

Worker’s Compensation [ 46-48, 75c ] Statutory Limits (if state has no statutory
limit, $1,000,000)

No “alternative” forms of coverage will be
permitted.

Employer’s Liability $1,000,000 each ac cident for bodily injury
by accident
$1,000,000 each employee for 

Commercial General Liability
(Occurrence Basis) [ 49-59, 75a ] 

$1,000,000 per occurrence
$2,000,000 general aggregate
$2,000,000 product-completed operations
aggregate limit
$1,000,000 personal an d advertising injury
limit
$50,000 damage to premises rented to you
limit
$5,000 medical expense limit

1.  ISO form CG 00 01 07 98, or equivalent.
2.  Separation of insured language will not
be modified.
3.  Aggregate limit per location
endorsement.
4.  The contractual liability exclusion with
respect to personal injury will be deleted.
5.  Defense will be provided as an additional
benefit and not included within  the limit of
liabili ty.

Business Automobile Liability
(Occurrence Basis) [ 60-61, 75b ] 

$2,000,000 combined single limit 1.  ISO form CA 00 01 10 01 or equivalent.
2.  Includes liability arising out of operation
of owned, hired and non-owned vehicles.

Umbrella Liability Insurance
(Occurrence Basis)

$5,000,000 1.  Written on an umbrella basis in excess
over and no less broad than the liability
coverages referenced above.
2.  Inception and expiration dates will be the
same as commercial general liability
insurance. 
3.  Coverage must “drop down” for
exhausted aggregate limits under the
liability coverages referenced above.
4.  Aggregate limit of insurance per location
endorsement.
5.  Aggregate limit per location
endorsement.
6.  Coverage must “drop down” for 
exhausted aggregate limits under
commercial genera l liability insu rance.

Causes of Loss-Special Form
(formerly “all risk”) Prop erty Insurance [ 62-
67, 75d ] 

100% rep lacement  cost, as  modified  below,
of all of Tenant’s furniture, fixtures and 
equipment and any non-Buildi ng Standard
leasehold improvements.

1.  ISO form CP 10 30, or equivalent.
2.  Name Landlord as “insured as its interest
may appear.”
3.  Contain  only standard p rinted
exclusions.
4.  Waiver of subrogation in favor of
Landlord Parties.
5.  Ordinance or law coverage endorsement.
6.  Equipment floater to cover Tenant’s
equipment.

Business Income and Extra Expense
Coverage

No less than 6 months of income and
ongoing expenses.

1.  Waiver of subrogation in favor of
Landlord Parties.
2.  Endorsement to cover losses arising from
interruption of utilities  outside the Leased
Premises.
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11.2.2 General Insurance Requirements.

.1 Policies.  All policies must

(A) Be issued by carriers having a Best’s Rating of A or better, and a Best’s
Financial Size Category of VIII, or better, and/or Standard & Poor Insurance Solvency Review of
A-, or better, and admitted to engage in the business of insurance in the State of Texas;  [ 73 ] 

(B) Be endorsed to be primary with the policies of all Landlord Parties being
excess, secondary and non-contributing;  [ 57 - 58 ]  (Appendices 17 - 19)

(C) Be endorsed to provide a waiver of subrogation in favor of the Landlord
Parties;

(D) With respect to all liability policies except workers’ compensation/employer’s
liability, be endorsed to include the Landlord Parties as “additional insureds” (The additional insured
status under the commercial general liability policy will be provided on ISO form CG 20 26 11 85)
(Appendix 14); and

(E) Contain a provision for 30 days’ prior written notice by insurance carrier to
Landlord required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A) Except as expressly provided above, no deductible or self insured retention
in excess of $10,000 without the prior written approval of Landlord.

(B) No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Landlord.

.3 Forms.

(A) If the forms of policies, endorsements, certificates, or evidence of insurance
required by this Exhibit are superseded or discontinued, Landlord will have the right to require other
equivalent forms; and

(B) Any policy or endorsement form other than a form specified in this exhibit
must be approved in advance by Landlord.

.4 Evidence of Insurance.  Insurance must be evidenced as follows:

(A) ACORD Form 25 Certificates of Liability Insurance fo liability coverages;
[ 72 ]  (Appendices  8 and 9)

(B) ACORD Form 27 Evidence of Property Insurance for property coverages;

(C) Evidence to be delivered to Landlord prior to commencing operations at the
and at least 30 days prior to the expiration of current policies; and



RISK MANAGEMENT Page 51

(D) ACORD forms must

(1) Show the Landlord Parties as certificate holders (with Landlord’s mailing
address); 

(2) Show Tenant as the “Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;

(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregate limit per project where required;

(8) Be accompanied by copies of all required endorsements; and

(9) The phrases “endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives” must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added:  “This is to certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time.  In the event of
cancellation, non-renewal, or material reduction in coverage affecting the certificate holder, 30 days’
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Copies of Policies.  If requested in writing by Landlord, Tenant will provide to
Landlord a certified copy of any or all insurance policies or endorsements required by this Lease.

________________________________________________________________________________

Commentary:  

Hypothetical:  You tried to get the Landlord to the State Bar Form (Appendix 4), but it said “no.”
Instead it said it will either execute its “standard” form (Appendix 5) or another standard office lease
form its lawyer got at last years’ Advanced Real Estate Drafting Course (Appendix 6).  You
attended this course and turn to the form at Appendix 7.

The risk management system set out in this form places upon the Tenant by indemnity and by
insurance covenants, broad form responsibility for liabilities to third parties, including other tenants
in the building.  
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Indemnity.   [ 16 - 22 ] As between Landlord and Tenant this form transfers to the Tenant sole
responsibility for Injuries occurring in the Leased Premises, whether or not the Injuries are caused
in part by others, including by the Landlord, its employees, agents or contractors.  

Additionally, as between Landlord and Tenant this form transfers to the Tenant sole responsibility
for injuries occurring outside the Leased Premises “caused” by the Tenant or by its contractors or
invitees, whether or not the Landlord, its employees, agents or contractors also contributed to the
cause of the Injury.   Since 3.18.3 is an indemnity by Tenant of all Injuries caused in whole or in part
by a Tenant Party “outside the Premises” and “caused” by a Tenant Party “whether in whole or in
part,” Tenant has indemnified the Landlord Parties for the Landlord Parties’ contributory negligence.
This broad-form extension of the Tenant’s indemnity beyond the Premises shifts to the Tenant
liabilities in the Common Areas if they are in part caused by the Tenant, its employees, contractor
or invitees, even though the Injury is caused in part by a Landlord Party (including its contractors
or agents, e.g., Manager, guard service, maintenance service).  This provision shifts from Landlord
and its insurance to Tenant and its insurance Injuries concurrently caused by the Landlord Parties
and the Tenant Parties.  This shift is objectionable since Tenant is paying for “Landlord’s” insurance
through operating expense pass throughs.

Inadvertently, Tenant’s indemnity in 3.18.3 fails to indemnity Landlord against claims by Tenant’s
employees occurring in the Premises.  Tenant’s indemnity is as to “Injuries.”  “Injuries” are defined
in terms of coverage afforded by the ISO CGL policy.  The ISO CGL policy excludes from its
coverage injuries to the insured’s employees, as such coverage is properly within the scope of
workers compensation insurance.

This form does not contain a cross indemnity by the Landlord of the Tenant as to Injuries occurring
in whole or in part due to the acts or omissions of the Landlord Parties.  If such an indemnity is to
be included care should be taken in defining the “location” of the occurrence of the injury.  See
Commentary following Appendix 5.  The cross-indemnities in Appendix 5 between Tenant (3.18.2
and 3.18.4) and Landlord (3.18.4) are delineated in terms of the location of the Insurable Injury (“in
the Premises,” “outside the “Premises,” “in the Common Areas,” and “in the Service Areas”).
Inadvertent risk allocations may occur by use of location terms.  See Commentary following
Appendix 5.

The Indemnified Liabilities and Released Liabilities include “loss of use of property, including
income,” caused by “any party” inside the Premises or caused by Tenant, or by its contractors or
invitees outside the Premises, whether or not the Indemnified Liability is caused in part by others,
including the Landlord, its employees, agents or contractors.

In addition to the Landlord being indemnified for these Indemnified Matters, Tenant also indemnifies
the Landlord’s contractors, whether or not the Landlord’s contractors in part “caused” the Injury.

Tenant’s indemnity is independent of and not limited by the insurance obligations of the parties
under the Lease. 

Insurance.  This provision does not provide for either the Landlord or the Tenant to carry property
insurance covering the Building, including any tenant improvements.  Tenant’s indemnity is broad
enough to place upon Tenant liability for the Building and the property of other tenants in the
Building arising out of the sole negligence of the Landlord, its employees, agents, and contractors.
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The transfer to the Tenant of this broad risk of loss allocation is reinforced by requiring the Tenant
to add the “Landlord Parties” as additional insureds on Tenant’s CGL policies on an ISO form
CG 20 26 11 85.  [ 51 ]  (Appendix 14)  This endorsement form covers designated persons for Injuries
and Loss irrespective of the designated person’s sole or contributory negligence.  In essence the
endorsement is an insurance policy written for the Landlord, and the Landlord’s agents, employees
and contractors.  If the Tenant fails to list each of these persons as additional insureds, then Tenant
has violated its insurance covenant and may be liable for the resulting liability, whether or not the
liability is an Indemnified Matter.

This provision requires Tenant’s insurance to be primary and without contribution from any
insurance maintained by Landlord.  This provision coupled with the additional insured provision
attempts to allocate to the Tenant’s insurance all losses up to the Tenant’s insurance limits. [ 55 - 58 ]

(Appendices 17 - 19).

Due to the broad form nature of the indemnity, Tenant remains liable without limit for liabilities in
excess of the insurance coverage.

Waiver/Release.  In addition to Tenant indemnifying Landlord, and its agents and contractors for
liabilities falling within the broad scope of the Indemnified Matters, and insuring the Landlord and
its agents and contractors for liabilities falling within the broad scope of the insured liabilities,
Tenant “Waives” all “Claims”against Landlord, its agents and contractors  “Arising From” from
“Injury” or loss of income.  This form does not contain a corresponding waiver by Landlord of
Claims or by its insurers as to claims paid by its insurers.
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Appendix 7

Office Lease – Risk Allocated Based on Modified Contractual Comparative Responsibility 

[This form provides allocation of risk between Landlord and Tenant based on comparative
responsibility of the parties, except as noted in the Commentary.]

ARTICLE 3. COVENANTS.

3.18 INDEMNIFICATION.  [ 1 ] 

3.18.1 Definitions.

.1 "Indemnify" means to protect, defend, hold harmless, pay and be solely
responsible for the "Indemnified Liabilities" (as such term is herein defined).

.2 "Liabilities" or "Claims" shall include all, whether foreseeable or unforeseeable,
claims, damages (including actual, consequential and punitive), losses, fines, penalties, liens, causes
of action, suits, judgments, settlements and expenses [including court costs, attorney's fees (including
attorney's fees in defending and/or settling a claimed Liability and attorney's fees to collect on this
Indemnity), costs of investigation, and expert witnesses] of any nature, kind or description by,
through or of any person or entity, including property loss or damage in, on or about the Project,
including the Leased Premises, bodily or personal injury, sickness, disease, and/or death (including
bodily or personal injury and/or death of employees of an Indemnified Person or of an Indemnifying
Person).  The terms "Liabilities" or "Claims" are used interchangeably herein, each including the
other.

.3 "Indemnified Liabilities" shall be Liabilities arising from Indemnified Matters
except solely from Excluded Matters (as such terms are herein defined).

.4 "Arising out of" means directly or indirectly, in whole or in part (A) to occur as
a result of, (B) to cause, or (C) to result in.

.5 "Instrumentality" means by, through or of the Party including (A) the Party
itself, (B) its contractors or agents, (C) its invitees and customers; (D) in the case of the Landlord
shall include the contractors, agents, invitees and customers of tenants in the Project other than
Tenant; and (E) as to each of the persons listed in (A)-(D) the following persons:  each of such
person's respective partners, and any successors, assigns, heirs, personal representatives, agents,
stockholders, officers, directors, employees, and affiliates. 

.6 "Indemnified Persons" means (A) in the case of the indemnity by the Landlord
the following persons (called herein the "Indemnified Tenant-Related Persons" the Tenant,
Tenant's employees, heirs, personal representatives, devisees, stockholders, members, partners,
successors and assigns, and Tenant's subtenants; and (B) in the case of the indemnity by the Tenant
the following persons (called herein the "Indemnified Landlord-Related Persons"): the Landlord,
Landlord's employees, heirs, personal representatives, devisees, stockholders, members, partners,
successors and assigns, Landlord's Management Company, and Landlord's Lender.
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.7 "Indemnifying Person" means (A) the Landlord in the case of the indemnity of
the Indemnified Tenant-Related Persons and (B) the Tenant in the case of the indemnity of the
Indemnified Landlord-Related Persons.

.8 "Landlord-Insurable Injury" means Liabilities (A) to the extent of insurance
proceeds are actually received by Landlord or paid for its benefit or for the benefit of the additional
insureds and (B) to the extent of insurance coverage (including additional insured endorsements)
required to be carried by Landlord in Subparagraph 11.1.2. 

.9 "Tenant-Insurable Injury" means Liabilities (A) to the extent of insurance
proceeds are actually received by Tenant or paid for its benefit or for the benefit of the additional
insureds and (B) to the extent of insurance coverage (including additional insured endorsements)
required to be carried by Tenant in Subparagraph 11.1.1.

.10 "Landlord-Related Persons " means the Landlord and its Instrumentalities.

.11 "Tenant-Related Persons " means the Tenant and its Instrumentalities.

3.18.2 INDEMNIFICATION.

1. INDEMNIFICATION BY TENANT.  Subject to Clause 3.18.2.3, Tenant
hereby indemnifies the Indemnified Landlord Related-Persons for all Indemnified Liabilities arising
out of, [ 32 - 33 ] or alleged [ 29 ] to have arisen out of, any of the following matters (the "Tenant
Indemnified Matters"):

(A) breach by Tenant of the Lease, and [ 12 ] 

(B) any act, omission, or willful misconduct, of the Tenant-Related Persons,
but only to the extent the Indemnified Liability arises out of, or is alleged to have arisen out of, a
Tenant-Insurable Injury.

.2 INDEMNIFICATION BY LANDLORD.  Subject to Clause 3.18.2.3, Landlord
hereby indemnifies the Indemnified Tenant-Related Persons for all Indemnified Liabilities arising
out of, or alleged to have arisen out of, any of the following matters (the "Landlord Indemnified
Matters"):

(A) breach by Landlord of this Lease; and [ 12 ] 

(B) any act, omission, or willful misconduct of any of the Landlord-Related
Persons, but only to the extent the Indemnified Liability arises out of, or is alleged to have arisen
out of, a Landlord-Insurable Injury.

.3 SCOPE OF INDEMNIFICATION.  The indemnities in this Section 3.18 

(A) shall be enforced to the fullest extent permitted by applicable law for the
benefit of the applicable Indemnified Person thereof, regardless of any extraordinary shifting of
risks, and even if the applicable liability is caused by the active or passive negligence or joint,
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concurrent or comparative negligence of such Indemnified Person, and regardless of whether
liability without fault or strict liability is imposed upon or alleged against such Indemnified Person;

(B) are independent of, and shall not be limited by, each other, and shall not
limit the insurance obligations of the parties hereto; 

(C) are limited by the insurance obligations in this Lease to the extent the
Indemnified Liabilities are an Insurable Injury, except for any deductible, self-insured retentions and
self-insurance, as to which the Indemnifying Party's liability continues to the Indemnified Persons;

(D) to the extent the Indemnified Liability arises out of the joint, concurrent
or comparative negligence, causation, responsibility or fault of the Landlord-Related Persons and
the Tenant-Related Persons, whether negligence, strict liability in tort, gross negligence, breach of
warranty, express or implied, products liability, breach of the terms of this Lease or willful
misconduct of such Indemnified Persons, then the Indemnifying Person’s obligation to the
Indemnified Persons shall only extend to the percentage of the total responsibility of the
Indemnifying Person in contributing to such Liability; and 

(E) shall survive expiration or termination of this Lease until all related
claims against the indemnified persons are fully and finally barred by applicable law.

3.18.3 Settlement and Defense Procedure Provision.  [ 40 ] The following provision
establishes a procedure to be followed to determine if the Indemnifying Person will provide a
defense to the claimed liability.

.1 Counsel.  At the Indemnified Person's option, the Indemnified Person may require
the Indemnifying Person to defend any Claim covered by Paragraph 3.18 or the Indemnified Person
may conduct its own defense.  In any event, the Indemnified Person is entitled to retain its own
counsel to advise it regarding any Claim covered by Paragraph 3.18 and all costs associated with
such counsel will be an Indemnified Liability covered by the Indemnifying Person's indemnity.

.2 Notice of Claim.  When it appears to the Indemnified Person that a Claim is being
made that is covered by Paragraph 3.18, the Indemnified Person will notify the Indemnifying Person
of the Claim.  However, the Indemnified Person's failure to promptly notify the Indemnifying Person
of the Claim, or the Indemnified Person's failure to recognize that a Claim covered by Paragraph 3.18
is being or has been made, will not affect the Indemnified Person's rights, nor Indemnifying Person's
obligations.  Upon being notified of a Claim, the Indemnifying Person will have 10 days from receipt
of Indemnified Person's notice to indicate, in writing, if the Indemnifying Person acknowledges its
obligations to indemnify the Indemnified Person pursuant to Paragraph 3.18 and whether the
Indemnifying Person will indemnify or assume defense of the Claim.

.3 Settlement.  Without in any way reducing the Indemnifying Person's obligation
to defend:

(A) If the Indemnifying Person does not acknowledge its obligation to
indemnify, the Indemnified Person can deal with the Claim in whatever fashion the Indemnified
Person, in its sole discretion, deems appropriate.
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(B) If the Indemnifying Person acknowledges its obligation to indemnify,
but refuses to defend the Claim, the Indemnified Person can assume defense of the Claim and
dispose of the Claim in whatever fashion the Indemnified Person, in its sole discretion, deems
appropriate.

(C) If the Indemnifying Person acknowledges its obligation to indemnify,
and agrees to defend the Claim, and the Indemnified Person elects not to conduct its own defense,
the Indemnifying Person will have the authority to dispose of the Claim in whatever fashion the
Indemnifying Person, consistent with its obligations to the Indemnified Person under Paragraph 3.18,
deems appropriate.

(D) If the Indemnifying Person agrees to defend the Claim, but the
Indemnified Person elects to conduct its own defense, the Indemnified Person must obtain the
consent of the Indemnifying Person before any voluntary settlement of the Claim.

ARTICLE 11. INSURANCE. [ 43-75 ] 

11.1 PARTIES’ INSURANCE.

11.1.1 Insurance to be Provided by Tenant.   Tenant will, at its sole expense, procure and
maintain the insurance coverages set forth in Exhibit A.  Tenant will, at its sole cost and expense,
comply with such requirements during the Term of the Lease and thereafter to the extent specified
herein.

11.1.2 Insurance to be Provided by Landlord.   Tenant will, at its sole expense, procure
and maintain the insurance coverages set forth in Exhibit B.  Tenant will, at its sole cost and
expense, comply with such requirements during the Term of the Lease and thereafter to the extent
specified herein.

11.2 MINIMUM REQUIREMENTS.

11.2.1 Tenant.  The coverages and limits set forth in Exhibit A are minimum requirements
and not a determination as to all of the coverages and maximum limits that Tenant should carry.  The
failure of Landlord to demand full compliance by Tenant with respect to the minimum coverages
outlined in Exhibit A will not constitute a Waiver by Landlord with respect to Tenant’s obligation
to maintain such coverages.  Tenant will purchase such other insurance policies and/or endorsements
or increase the policy limits of any policy set forth on Exhibit A, if required by any mortgagee of
the Building.

11.2.2 Landlord.  The coverages and limits set forth in Exhibit B are minimum
requirements and not a determination as to all of the coverages and maximum limits that Landlord
should carry.  The failure of Tenant to demand full compliance by Landlord with respect to the
minimum coverages outlined in Exhibit B will not constitute a Waiver by Tenant with respect to
Landlord’s obligation to maintain such coverages.

11.3 SPECIAL REMEDY.  The party required to maintain insurance by this Lease is referred
to herein as a “Providing Party.”  The Party  for whose benefit the Providing Party is providing the
insurance is referred to herein as the “Beneficiary.”  A Providing Party’s failure to obtain and
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maintain the required insurance will constitute a material breach of, and default under, this Lease.
If a Providing Party fails to remedy such breach within 5 days after notice from the Beneficiary, the
Beneficiary may, in addition to any other remedy available to Beneficiary, at Beneficiary’s option,
purchase such insurance, at the Providing Party’s expense. The Providing Party will Indemnify the
Beneficiary  against any Claims arising from the Providing Party’s  failure to purchase and/or
maintain the insurance coverages required by this Lease.

11.4 WAIVERS OF RECOVERY AND SUBROGATION.

11.4.1 Covenant to Obtain Endorsement to Policies.  Landlord and Tenant shall each have
included in all policies of fire, extended coverage, business interruption and loss of rents insurance,
workers' compensation insurance, and CGL insurance respectively obtained by them covering the
Leased Premises, the Project, including the Building and contents therein, a waiver by the insurer
of all right of subrogation against the other party hereto, and its officers, directors, shareholder,
partners, members, and employees in connection with any liability, risk, peril, loss or damage thereby
insured against. [ 47, 61, 62 - 66 ] 

11.4.2 Endorsement Forms.  The waiver of subrogation on the CGL insurance shall be on
an ISO Form CG 24 04 10 93 (or equivalent). (Appendix 23).   The waiver of subrogation on the
workers' compensation insurance shall be on endorsement form WC 42 03 04 A. (Appendix 12).
 Any additional premium for such waiver shall be paid by the named insured.  

11.4.3 RELEASE AND WAIVER OF RECOVERY.  [ 76, 78 - 81, 59, 62 - 65 ]  To the full extent
permitted by law, Landlord and Tenant each (each respectively a "releasing party") waive all right
of recovery against the other, and each party's successors and assigns, such person's respective
officers, directors, employees, shareholders and partners, and Tenant's subtenants (the "released
persons"), for, and agrees to release the other from liability for, loss or damage to the extent (a) of
insurance proceeds actually received by the releasing party or paid for its benefit and (b) such loss
or damage which would have been covered by the insurance required to be maintained under this
Lease by the party seeking recovery had it maintained the insurance but did not, and in either case
even though such loss or damage arises, in whole or in part, out of the negligence or strict liability
of the released persons.

11.4.4 Deductibles; Self Insurance.  The forgoing release and waiver of recovery does not
waive either party's rights against the other for the portion of the covered loss that is within the
amount of the deductible or any self-insured retention or self-insurance.

11.4.5 Effect of Obtaining and Maintaining Insurance.  If, by reason of the foregoing
release, either party shall be unable to obtain any insurance required herein, such release shall be
deemed not to have been made by such party.  Provided, further, if either party shall be unable to
obtain any such insurance without the payment of an additional premium therefor, then, unless the
party claiming the benefit of such release shall agree to pay such party for the cost of such additional
premium within 30 days after notice setting forth such requirement and the amount of the additional
premium, such release shall be of no force and effect between such party and such claiming party.

11.4.6 Existing Insurance Permits Waiver of Subrogation.  Each party represents that its
current insurance policies allow the waiver of such carrier's right of subrogation as to the released
persons.
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Exhibit A

Tenant’s Insurance
11.2.1 Specific Requirements.

Insurance Coverages Other Requiremen ts

Worker’s Compensation [ 46-
48, 75c ] 

Statutory Limits (if state has no statutory
limit, $1,000,000)

No “alternative” forms of coverage will be permitted.

Employer’s Liability $1,000,000 each ac cident for bodily
injury by accident
$1,000,000 each employee for 

Commercial General
Liability

(Occurrence Basis) [ 49-59,
75a] 

$1,000,000 per occurrence
$2,000,000 general aggregate
$2,000,000 product-completed operations
aggregate limit
$1,000,000 personal and advertising
injury limit
$50,000 damage to premises rented to
you limit
$5,000 medical expense limit

1.  ISO form CG 00 01 07 98, or equivalent.
2.  Separation of insured language will not be modified.
3.  Aggregate limit per location endorsement.
4.  The contractual liability exclusion with respect to personal
injury will be deleted.
5.  Defense will be provided as an additional benefit and  not
included within the limit of liab ility.

Business Automobile
Liability

(Occurrence Basis) [ 60-61,

75b] 

$2,000,000 combined single limit 1.  ISO form CA 00 01 10 01 or equivalent.
2.  Includes liab ility arising ou t of operation of own ed, hired
and non-owned vehicles.

Umbrella Liability Insurance
(Occurrence Basis)

$5,000,000 1.  Written on an umbrella basis in excess over and no less
broad than  the liability coverages referenced ab ove.
2.  Inception and expiration dates will be the same as
commercial general liability insurance. 
3.  Coverage must “drop down” for exhausted aggregate limits
under the liab ility coverages referenc ed above.
4.  Aggregate limit of insurance per location endorsement.
5.  Aggregate limit per location endorsement.
6.  Coverage must “drop down” for  exhausted aggregate
limits under  commercial genera l liability insu rance.

Causes of Loss-Special Form
(formerly “all risk”) Property
Insurance  [ 67-71, 75d ] 

100% replacem ent cost, as mod ified
below, of all of Tenant’s  furniture,
fixtures and  equipment and any non-
Building Standard leasehold
improvements.

1.  ISO form CP 10 30, or equivalent.
2.  Name Landlord as “insured as its interest may appear.”
3.  Contain only standard printed exclusions.
4.  Waiver of subrogation in favor of Landlord Parties.
5.  Ordinance or law coverage endorsement.
6.  Equipment floater to cover Tenant’s equipment.

Business Income and Extra
Expense Coverage

No less than 6 months of income and
ongoing expenses.

1.  Waiver of subrogation in favor of Landlord Parties.
2.  Endorsement to cover losses arising from interruption of
utilities outside the Leased Premises.
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Builder’s Risk Property
Insurance [ 67-71, 75d ] 

1.  Coverage on a completed value basis.
2.  Amount of coverage:  initial Contract
Sum, plus $_____, subject to subsequent
modification of Contract Sum.
3.  Property covered:
! Entire Work at Job Site
! All structures under construction
! All property on the Job Site for

installation, including materials and
supplies

! All property at other locations but
intended for u se at the Job Sit e,
including materials and supplies.

! All property in transit to the Job
Site, including materials and
supplies

! All temporary structures at the Job
Site, including scaffolding,
falsework and temporary buildings

1.  ISO Special form, or equivalent.
2.  Required endorsements:                        Minimum
Sublimits
     Additional expenses due to delay
          in completion                                  
$_______________
     Agreed value                                         No sublimit
     Business inc ome/rental value               
$_______________
     Agreed pena lty                                     
$_______________
     Damage arising from error, omission,
          or deficiency in design, specifications, 
          workmanship or materials, including
          collapse                                            No sublimit
     Debris removal additional limit             $1,000,000
     Earthquake                                           
$_______________
     Earthquake sprinkler leakage               $_______________
     Expediting expenses                             $_______________
     Flood                                                    
$_______________
     Freezing                                                $1,000,000
     Ordinance or law                                  No Sublimit
     Pollutant clean up and removal             $1,000,000
     Preservation of property                        No Sublimit
     Replacement cost                                  No Sublimit
     Testing                                                  No Sublimit
3.  No protective safeguard warran ty permitted
4.  Occupan cy of up to 15% of c overed property to be             
permitted
5.  Deductibles will not exceed the following:
           All risks of direct damage
                   per occurrence                                  $5,000
           Delayed open ing wait ing period               5 days
           Flood, per occurrence                               $25,000
                   or excess of NFIP if in flood zone A
           Earthquake and earthquake sprinkler lea kage,
                    per occurrence                                $25,000

11.2.2 General Insurance Requirements.

.1 Policies.  All policies must

(A) Be issued by carriers having a Best’s Rating of A or better, and a Best’s
Financial Size Category of VIII, or better, and/or Standard & Poor Insurance Solvency Review of
A-, or better, and admitted to engage in the business of insurance in the State of Texas;

(B) Be endorsed to provide a waiver of subrogation in favor of the Landlord-
Related Persons;

(C) With respect to all liability policies, except workers’
compensation/employer’s liability, be endorsed to include the Landlord-Related Persons as
“additional insureds” (The additional insured status under the commercial general liability policy
will be provided on ISO form CG 20 26 11 85 or equivalent) modified to exclude (1) “Liabilities to
the extent caused in whole or in part by the negligent acts or omissions or willful misconduct of any
of the Additional-Insured-Landlord-Related Persons” or (2) Liabilities to the extent caused in whole
or in part by the negligent acts or omissions or willful misconduct of a contractor or invitee of Tenant
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or of its subtenants occurring in the Common Areas, Support Facilities or Parking Garage (as such
areas are defined in the Office Lease); and

(D) Contain a provision for 30 days’ prior written notice by insurance carrier
to Landlord required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A) Except as expressly provided above, no deductible or self insured retention
in excess of $10,000 without the prior written approval of Landlord.

(B) No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Landlord.

.3 Forms.

(A) If the forms of policies, endorsements, certificates, or evidence of
insurance required by this Exhibit are superseded or discontinued, Landlord will have the right to
require other equivalent forms; and

(B) Any policy or endorsement form other than a form specified in this exhibit
must be approved in advance by Landlord.

.4 Evidence of Insurance.  Insurance must be evidenced as follows:

(A) ACORD Form 25 Certificates of Liability Insurance fo liability coverages
in the form attached hereto as Exhibit A;

(B) ACORD Form 27 Evidence of Property Insurance for property coverages
in the form attached hereto as Exhibit A;

(C) Evidence to be delivered to Landlord prior to commencing operations at
the and at least 30 days prior to the expiration of current policies; and

(D) ACORD forms must

(1) Show the Landlord Parties as certificate holders (with Landlord’s mailing
address); 

(2) Show Tenant as the “Named Insured;”

(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;
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(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregate limit per project where required;

(8) Be accompanied by copies of all required endorsements; and

(9) The phrases “endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives” must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added:  “This is to certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time.  In the event of
cancellation, non-renewal, or material reduction in coverage affecting the certificate holder, 30 days’
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Contractors.  Tenant shall also require its Contractor performing the Work for
the Tenant Improvements to carry liability insurance meeting the above requirements by Owner of
Tenant, except that the Landlord-Related Persons will be listed as additional insureds on an ISO
form CG 20 26 11 85, unmodified.  (Appendix 14).  If requested in writing by Landlord, Tenant will
provide to Landlord a certified copy of any or all insurance policies or endorsements required by this
Lease.
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Exhibit B

Landlord’s Insurance
11.2.2 Specific Requirements.

Insurance Coverages Other Requiremen ts

Worker’s Compensation Statutory Limits (if state has no

statutory limit, $1,000,000)

No “alternative” forms of coverage

will be permitted.

Emplo yer’s Liability $1,000 ,000 eac h accident fo r bodily

injury by accident

$1,000,000 each employee for 

Comm ercial Gen eral Liability

(Occurrence B asis)

$5,000,000 per occurrence

$5,000 ,000 gen eral aggrega te

$10000,000 product-completed

operation s aggregate lim it

$5,000,000 personal and

advertising inju ry limit

$50,000 damage to premises rented

to you limit

$5,000  medical ex pense limit

1.  ISO form CG 00 01 07 98, or

equivalent.

2.  Separation of insured language

will not be modified.

3.  Aggregate limit per location

endorsem ent.

4.  The co ntractual liability

exclusion with respect to personal

injury will be deleted.

5.  Defense will be provided as an

additional benefit and not included

within the limit of liability.

Business A utomob ile Liability

(Occurrence B asis)

$2,000 ,000 co mbined sin gle limit 1.  ISO form CA 00 01 10 01 or

equivalent.

2.  Includes liability arising out of

operation of owned, hired and non-

owned vehicles.
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Umbrella Liability Insurance

(Occurrence B asis)

$50,000,000 1.  Written  on an umb rella basis in

excess over and no less broad than

the liability coverages referenced

above.

2.  Inception and expiration dates

will be the same as commercial

general liability insu rance. 

3.  Coverage must “drop down” for

exhausted aggregate limits under

the liability coverages referenced

above.

4.  Aggregate limit of insurance per

location end orsemen t.

5.  Aggregate limit per location

endorsem ent.

6.  Coverage must “drop down” for 

exhausted aggregate limits under

comme rcial general liab ility

insurance.

Causes of Loss-Special Form

(formerly “all risk” ) Prope rty

Insurance

100% replacement cost, as

modified b elow, of all of P roject,

including leasehold impro vements,

both Building Standard,

improvements made by Tenant

above Building Standard and

betterments.

1.  ISO form CP 10 30, or

equivalent.

2.  Name Landlord and Tenant as

“insured as their interest may

appear.”

3.  Contain only standard printed

exclusions.

4.  Waiver of subrogation in favor

of Tenant-Related P ersons.

5.  Ordinance or law coverage

endorsem ent..

Business Income and Extra

Expense Coverage

No less than 6 months of income

and ongoing exp enses.

1.  Waiver of subrogation in favor

of Tenant-Related P ersons.

2.  Endorsement to cover losses

arising from interruption of utilities.

11.2.2 General Insurance Requirements.

.1 Policies.  All policies must

(A) Be issued by carriers having a Best’s Rating of A or better, and a Best’s
Financial Size Category of VIII, or better, and/or Standard & Poor Insurance Solvency Review of
A-, or better, and admitted to engage in the business of insurance in the State of Texas;

(B) Be endorsed to provide a waiver of subrogation in favor of the Tenant-
Related Persons;

(C) With respect to all liability policies, except workers’
compensation/employer’s liability, be endorsed to include the Tenant-Related Persons as “additional
insureds” (The additional insured status under the commercial general liability policy will be
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provided on ISO form CG 20 26 11 85 or equivalent) modified to exclude (1) Liabilities to the extent
caused in whole or in part by the negligent act or omission or willful misconduct of a Tenant-Related
Person in the Leased Premises (as defined in the Office Lease) and (2) Liabilities to the extent caused
in whole or in part by the negligent act or omission or willful misconduct of Tenant or of its
subtenants n the Common Areas, Support Facilities or Parking Garage (as such areas are defined in
the Office Lease) (but not excluding Liabilities to the extent caused in whole or in part by the
negligent act or omission or willful misconduct of a contractor or invitee of Tenant or of its
subtenants occurring in the Common Areas, Support Facilities or Parking Garage (as such areas are
defined in the Office Lease); and (Appendix 14)

(D) Contain a provision for 30 days’ prior written notice by insurance carrier
to Tenant required for cancellation, non-renewal, or substantial modification.

.2 Limits, Deductibles and Retentions.

(A) Except as expressly provided above, no deductible or self insured retention
in excess of $100,000 without the prior written approval of Tenant.

(B) No policy may include an endorsement restricting, limiting or excluding
coverage in any manner without the prior written approval of Tenant.

.3 Forms.

(A) If the forms of policies, endorsements, certificates, or evidence of
insurance required by this Exhibit are superseded or discontinued, Tenant will have the right to
require other equivalent forms; and

(B) Any policy or endorsement form other than a form specified in this exhibit
must be approved in advance by Landlord.

.4 Evidence of Insurance.  Insurance must be evidenced as follows:

(A) ACORD Form 25 Certificates of Liability Insurance fo liability coverages
in the form attached hereto as Exhibit B;  (Appendix 9)

(B) ACORD Form 27 Evidence of Property Insurance for property coverages
in the form attached hereto as Exhibit B; (Appendix  9)

(C) Evidence to be delivered to Tenant prior to Tenant entry on the Project to
construct the tenant improvements and at least 30 days prior to the expiration of current policies; and

(D) ACORD forms must

(1) Show the Tenant as certificate holders (with Tenant’s mailing address);

(2) Show Landlord as the “Named Insured;”
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(3) Show the insurance companies producing each coverage and the policy
number and policy date of each coverage;

(4) Name the producer of the certificate (with correct address and telephone
number) and have the signature of the authorized representative of the producer;

(5) Specify the additional insured status and/or waivers of subrogation;

(6) State the amounts of all deductibles and self-insured retentions;

(7) Show the primary status and aggregate limit per project where required;

(8) Be accompanied by copies of all required endorsements; and

(9) The phrases “endeavor to” and “but failure to mail such notice will impose
no obligation or liability of any kind upon Company, its agents or representatives” must be deleted
from the cancellation provision of the ACORD 25 certificate and the following express provision
added:  “This is to certify that the policies of insurance described herein have been issued to the
Insured for whom this certificate is executed and are in force at this time.  In the event of
cancellation, non-renewal, or material reduction in coverage affecting the certificate holder, 30 days’
prior written notice will be given to the certificate holder by certified mail or registered mail, return
receipt requested.”

.5 Landlord’s Agents and Contractor’s Policies; Copies of Policies.  Landlord
shall cause its Managing Agent and contractors to add Tenant as an additional insured on all liability
insurance policies required of them by Landlord upon which Landlord is listed as an additional
insured.  The additional insured endorsement will be in the same form as required by Tenant of
Landlord.  If requested in writing by Tenant, Landlord will provide to Landlord a certified copy of
any or all insurance policies or endorsements required by this Lease.

________________________________________________________________________________

Commentary:  

This form provides allocation of risk between Landlord and Tenant based on comparative
responsibility of the parties, except as noted below.

Indemnity.  As opposed to shifting to the Tenant the risk of liabilities for all Insurable Injuries
occurring in the Premises or outside of the Premises but caused in whole or in part by the Tenant,
or by its agents, contractors, and invitees (Appendices 5 and 6), this form allocates injury liability
risk between Landlord and Tenant based on the Landlord’s and the Tenant’s comparative
responsibility, except as to Insurable Injuries occurring outside the Premises caused in whole or in
part by Tenant’s contractors and invitees to the extent such liabilities are covered by or required to
be covered by Landlord’s liability insurance (“Carve Out”).  As to losses arising outside the Leased
Premises, the cost of Landlord’s insurance is borne by all tenants of the Project through operating
expense pass throughs.  Insurable liabilities arising in the Tenant’s Leased Premises and Insurable
liabilities arising outside the Leased Premises, except for the Carve Out, are apportioned in this form
according to each party’s percentage of responsibility.  This allocation overcomes the workers’
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comp. bar otherwise protecting an employer from third party over actions.  This allocation also aligns
the indemnity and insurance in accordance with each party’s proportionate responsibility.  

Insurance.  Liability insurance has been also allocated in the same fashion as the indemnity
allocation.  Landlord’s insurance is primary and without contribution from the Tenant’s insurance
as to liabilities arising outside the Premises to the extent they arise out of Insurable Injuries caused
in whole or in part by Tenant’s contractor’s and invitees.  All other liabilities are allocated according
to the parties’ proportionate responsibility.  This risk allocation spreads to the tenants of the Project
through operating expense pass throughs the insurance premium costs for insurable injuries
occurring in the common areas, the parking garage and other areas and project components with the
care, custody and control of the Landlord, even though the injury is caused by contractors and
invitees of tenants of the building.  The additional insured endorsements are modified to follow the
risk management allocations noted above.  Otherwise, the designation of one party as an additional
insured on the other party’s policy possibly could result in insurance coverage for the additional
insured’s sole negligence or coverage and not be in alignment with the risk management system
allocating liability in accordance with each party’s proportionate share of responsibility.

This form provides for the forms of Certificate of Insurance for Landlord provided insurance and
Tenant provided insurance be attached to the Lease.  Attaching specimens of each certificate helps
to educate the parties and the insurance agents handling the insurance to understand the risk
management system agreed to by the parties.  Also, appropriate certificates more likely will be
issued.  The parties should require that copies of all endorsements referenced in the Certificates of
Insurance be delivered with the Certificates.  The form of Attachment to Certificate (Appendix 9)
calls for the endorsements to be attached.

At least 3 insuring parties are involved:  Landlord, Tenant and Contractor.  As a result 3 groups of
insurance certificates and endorsements will be produced:  Landlord’s Certificate to the Tenant;
Tenant’s Certificate to the Landlord; and Contractor’s Certificate to Landlord/Tenant.  Failure to
provide specimen forms as attachments to the Lease, leaves lots of room for error and
misunderstanding.  

Waiver/Release.  The waiver of recover and waiver of subrogation provision (11.4.3) also follows
this risk management allocation.  The parties waive recovery against each other to the extent that
insurance proceeds are paid or would have been paid had the released person carried the insurance
required of it by the Lease.
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Appendix 8
Construction Project - Certificates of Liability and Property Insurance

ACORD™       CERTIFICATE OF LIABILITY INSURANCE
Date (MM/DD/YY)

           
        03/06/03

PRODUCER

SGP Commercial Insurance
Summit Global Partners of TX
P. O. Box 2291
Houston, TX 78768-2298

INSURED

THIS  CERTIFICATE  IS ISSUED AS A  MATTER  OF INFORM ATION O NLY  AND CONFERS NO RIGHTS

UPON THE CERTIFICATE HOLDER.  THIS  CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER

THE C OVE RAG E AFFO RDE D BY  THE PO LICIES B ELOW , EXCEPT AS SPECIFIED.

I N S U R E RS  A F F O R D IN G  C O V E R A G E NAIC #

INSURER A:  Bituminous Fire & M arine Ins.

INSURED

ABC Construction, Inc.
P. O. Box 666
Houston, TX 78768-666

INSURER B:  American Mfgrs. Mutual Ins. Co.

INSURER C:

INSURER D:

INSURER E:

COVERAGESCOVERAGES

THE POLICIES  OF INSURANCE LISTED BELOW HAVE  BEEN  ISSUE D TO  THE IN SURE D NA MED  ABOV E FOR  THE PO LICY P ERIO D IND ICATE D.  NOTWITHSTANDING ANY

REQUIREMENT,  TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE  ISSUED OR MAY PERTAIN.

THE INSURAN CE AFFOR DED BY  THE POLICIES D ESCRIBED  HEREIN IS SU BJECT TO  ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.  AGGREGATE

LIMITS SHOWN MAY  HAVE BEEN REDUC ED BY PAID CLAIMS.

INSR
LTR

ADD’L
INSRD TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE 
DATE (MM/DD/YY)

POLICY EXPIRATION
DATE (MM/DD/YY) LIMTS

A
GENERAL LIABILITY

:  COMMERCIAL GENERAL LIABILITY

G  G  CLAIMS MADE  :  OCCUR

:   _Contractual_______________

:   XCU Included ___________

GEN’L AGGREGATE  LIMIT APPLIES PER:

G   POLICY    :   PROJECT  G  LOC

CLP3122976 09/30/02 09/15/03
EACH OCCURRENCE $1,000,000

DAMAGE TO RENTED
PREMISES (Ea occurrence)

$     50,000

MED EXP (Any one person) $       5,000

PERSONAL & ADV INJURY $1,000,000

GENERAL AGGREGATE $

PRODUCT-COMP/OP AGG $2,000,000

B
AUTOMOBILE LIABILITY

: ANY AUTO

G  ALL OWNED AUTOS

G  SCHEDULED AUTOS

: HIRED AUTOS

: NON-OWNED AUTOS

G  ___________________________________ 

CAP3122977 09/30/02 09/15/03
COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY
(Per person)

$

BODILY INJURY
(Per accident)

$

PROPERTY DAMAGE
(Per accident)

$

GARAGE LIABILITY

G  ANY AUTO

G  

AUTO ONLY-EA ACCIDENT $

OTHER THAN EA ACC_

AUTO ONLY: AGG  

$

$

A
EXCESS LIABILITY

: OCCUR   G  CLAIMS MADE

G  DEDUCTIBLE

: RETENTION     $

CUP2535200

Umbr ella

Liability

09/30/02 09/15/03
EACH OCCURRENCE $5,000,000

AGGREGATE $5,000,000

$

$

$

A WORKERS COMPENSATION AND
EMPLOYERS’ LIABILITY

ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?

If yes, describe under 
SPECIAL PROVISIONS  below

WC3122979 09/30/02 09/15/03 X
WC STATU-

TORY LIMITS
OTHER $

E.L. EACH ACCIDENT $1,000,000

E.L. DISEASE-EA EMPLOYEE $1,000,000

E.L. DISEASE-POLICY LIMIT $1,000,000
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OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS

(See Attached.)

       CERTIFICATE HOLDER C A N C E L L A T IO N

Cresc ent Real E state

909 Fa nnin

Houston, TX 78768     and

DeBaker and Cool idge ,  L.L.P.

P. O. Box 1234

Houston, TX 78768-1234

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF,
THE ISSUING INSURER WILL ENDEAVOR TO MAIL 30_ DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER
NAMED TO THE LEFT, BUT FAILURE TO DO SHALL IMPOSE N O OBLIGATION OR LIABILIT Y OF ANY KIND UPON THE
INSURER, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

      ACORD  25 (2001/08) © ACOR D CORP ORATIO N 1988

Commentary:

This standard ACORD form has been modified to strike out several provisions on the face of the form that otherwise state that the certificate does not
confer any rights on the certificate holder.  Certificates  of insurance are generally signed by the local agent that has sold the policies.  This agent is generally
an independent contractor and not an employee of the insurers.  Reliance only on the certificate of insurance for the coverages stated is perilous.  Requiring
the agent to produce the policies and their endorsements is important.  These must be examined and approved and further endorsed, if necessary, prior to
proceeding with work or occupancy.
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IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed.  A statement
on this certificate does not confer rights to the certifi cate holder in lieu of such endorsement(s).

If SUBROGATION IS WAIVED, subject to t he terms and con ditions of th e policy, certain  policies
may require an endorsement.  A statement on this cer tificate does n ot confer rights to the certificate
holder in leiu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between the
issuing insurer(s), authorized representative or producer, and the certificate holder, nor does it
affirmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.

______________________________________________________________________________________________

Commentary:  The above provisions are contained on the reverse side of the A CORD  certificate.  Unless these

provisions are struck from the certificate a conflict arises with the changes made to the printed-form language on the

front side of the certificate.
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ACORD       CERTIFICATE OF PROPERTY INSURANCE
Date (MM/DD/YY)

03/06/03

PRODUCER

SGP Commercial Insurance
P. O. Box 2291
Houston, TX 78768-2291

INSURED

ABC Constructors, Inc.
P. O. Box 666
Houston, TX 78768-666

TH IS CERTIFICATE IS  ISSUED AS A MATTER OF INFORMATION ONLY AND

CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER.  THIS CERTIFICATE

DOES N O T  A M E N D,  EXTEND OR ALTER THE COVERAGE AFFORDED BY THE

POL ICIES B ELO W, EXCEPT AS SPECIFIED.

COMPANIES AFFORDING COVERAGE

   COMPANY

           A American Mfgrs. Mutual Ins. Co.

   COMPANY

           B

   COMPANY

           C

   COMPANY

           D

COVERAGES

THIS  IS  TO CERTIFY THAT THE POLIC IES OF INSURANCE L ISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY

PERIOD INDICATED,  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT

TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN.   THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS  SUBJECT

TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.  L IMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

CO
LTR TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE DATE
(MM/DD/77)

POLICY EXPIRATION
DATE (MM/DD/YY) COVERED PROPERTY LIMITS

A PROPERTY Bldrs, Risk 3AE6367380 09/30/02 09/30/03
X BUILDING

$8,000,000
CAUSES OF LOSS X PERSONAL PROPERTY $1,000,000

BASIC X BUSINESS INCOME
$1,000,000

BROAD X EXTRA EXPENSE $1,000,000
X SPECIAL BLANKET BUILDING $

EARTHQUAKE BLANKET PERS PROP $

FLOOD BLANKET BLDG & PP $

X (See Attachment.) $

$

INLAND MARINE $

TYPE OF POLICY

CAUSES OF LOSS

$

$

$

NAMED PERILS $

OTHER $

CRIME $

TYPE OF POLICY $

$

BOILER & MACHINERY $

$

OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY  (See atta chm ent.)

SPECIAL CONDITIONS/OTHER COVERAGES
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CERTIFICATE HOLDER CANCELLATION

Crescent Real Estate
909 Fannin
Houston, TX 78768

DeBaker and Coolidge, L.L.P.
P. O. Box 1234
Houston, TX 798768-1234

General Electric Commercial Credit
2 Rockefeller Center
New York, NY

Bank of America, N.A.
3 Banking Center
Charlotte, N.C.

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED
BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL
ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE CERTIFICATE
HOLDER NAMED TO THE LEFT, BUT FAILURE TO MAIL SUCH NOTICE SHALL
IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE COMPANY,
ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment To Contractor’s Certificate Or Proof of Insurance

This Attachment is to Co ntractor’s Certificate or Proof of Insuranc e that is:

Dated (MM/DD /YY): 03/06/03.

Issued By: Summit Globa l Partners                       

P.O. Box 2291                                     

Houston, Texas  78768 2291               

Insured: ABC Construction, Inc. (“Tenant’s Contractor”)

Certificate H olders: DeBaker & Co olidge, L.L.P. (“Tenant” or “Owner”)

Bank of America, N.A. (“Tenant’s Lender”)

Crescent Real Estate (“Building Owner”)

General Electric Commercial Credit (“Building Owner’s Lender”)

Policy Typ es: Liability Insurance: A.  Comm ercial Gen eral Liability

B.  Autom obile Liab ility

C.  W ork ers C omp ensatio n an d Empl oye r's

      Liability

Property Insurance: D.  Builder’s Risk - Causes of Loss - Special

      Form

As to Policies Issued By:

Company A: Bituminous Fire & Marine Insurance

Company B: Bituminous Fire & Marine Insurance

Company C: Bituminous Fire & Marine Insurance

Company D: American Manufacturers Insurance Company

Policy N os.:

Company A: CLP3122976                            (Comm ercial Gen eral Liability)

Company B: CAP3122977                            (Automo bile Liability)

Company C: WC3122979                             (Wor ker’s Com pensation/E mployer’s

Liability for Texas)

Company D: 3AE63673805                           (Builder’s All Risk - Causes of Loss - Special Form)

1.  In Force.  The insurance policies are currently in force.

2.  Notification.  None of the described insurance policies shall be canceled before the expiration date set forth in this certificate,

nor a determination be made not to renew any of the described insurance policies, nor a material change be made in the coverage

of any of the described policies, by the issuing company unless 30 days' advanced written notice via certified mail of such

cancellation or change shall be given to the certificate holders identified herein, or to such other persons of which the issuer o f this

Certificate is hereafter notified to give notice.

3.  Additional Insureds and Loss Payees.  The following persons:  (a) Crescent Real Estate, and its successors and assigns as

owner of the Property (the Building Owner), and its directors and employees, (b) DeBaker & Coolidge, L.L.P., and its successors

and assigns as Tenant, and its members and employees, (c) Crescent Management, L.L.P. (the Property Manager), (d) Building

Owner HVAC C ontractor, (e) Building Owner Security Service, (f) Parking Garage Operator, (g) Building Owner’s Architect, (h)
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General Electric Commercial Credit (Building Owner’s Lender), (i) Bank of America, N.A. (Tenant’s Lender), and (j) John Doe

DeBaker,  M.D., individually (“Additional Insureds”), have been added as additional insured to each of the Liability Insurance

policies listed herein, und er Endo rsements ma king the cove rage avail able to the Additional Insureds primary over insurance

available  to the Additional Insureds or any self-insurance program of the Additional Insureds and as Loss Payees together with the

Contractor and its subcontractors and sub-subcontractors as to the Builder’s Risk Policy listed below.

4.  Texas  Licensees.  The issuers of the described  insurance policies are licensed to d o business in Texas.

5.  Waiver of Subrogation.  The issuers of the insurance policies have waived subrogation against (a) Crescent Real Estate, and

its successors and assigns as owner of the Property, and its directors and employees, (b) DeBaker & Coolidge, L.L.P ., and its

successors and assigns, as Tenant, and its members and employees, and (c) John Doe DeBaker, individually (the “Released

Persons” ).

6.  Contribution Not Required.  The Insurance program of the Additio nal Insureds  shall be excess o f this insurance an d shall

not contrib ute with it.

7.  Severability of In terest.  This insuran ce applies se parately to ea ch Insured  against whom  claim is made or suit is brought

except with respect to  the company's limits of liability.  The inclusion of any person or organization as an Insured shall not affect

any right which such person or organization would have as a claimant if not so included.

8.  Certificate Holders.  This certificate  is issued to DeBaker & Coolidge, L.L.P., and its successors and assigns as Tenant of

the Property, Bank of America, N.A. (Tenant’s Lender), Crescent Real Estate, and its successors and assigns as owner of the

Prope rty (Building Owner), and General Electric Comm ercial Cred it (Building O wner’s Lend er) (collective ly, “Certificate

Holders”).

9.  Premises.  For Policies A - C, the Premises is the Office Building, Parking Garage, tenants’ leased premises, including the

Tenant’s  Leased P remises, supp orting facilities and  personal p roperty of L andlord , Tenant an d of other ten ants of Landlord located

at 909 Fannin, Houston, TX described in Lease dated as of March 1, 2003 (copy attached)[the “Office Lease ”].  For Policy D, the

Premises is Suite 123 (including all tenant improvements thereto) under Construction Contract dated as of March 2, 2003 (copy

attached), as amended from time to time (the “Premises”).

10.  Endorsements .  Attached are the following En dorsements to the insurance p olicies:

Policy (Identify by Co . Ltr.) Endorseme nt Form Nos.

A. Bituminous Fire & Marine Insurance Company Additiona l Insured N o.       GL-2785-TX      

(Comm ercial Gen eral Liability) Waive r of Subro gation No . GL-2785-TX      

B. Bituminous Fire & Marine Insurance Company Additiona l Insured N o.        TE 99 01 B        

(Automo bile Liability) Waive r of Subro gation No .  TE 20 46 A        

C. Bituminous Fire & Marine Insurance Company Additiona l Insured N o.      (not applicable)    

(Worker’s Compensation/ Waive r of Subro gation No . WC420304A

Employer’s Liability for

Texas o nly)

D. American Manufacturers Company Loss Paye e No.              (ordered)                 

(Builder’s Risk - Causes of Ordinan ce/Law C overage N o.                        

Loss - Special Form)

Copies of the Endorsements are attached hereto.  (Appendices 10 - 12, & 14)
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Dated Issued: March 06, 2003.

I, the undersigned, attest and warrant to the Certificate Holder and the Additional Insureds the existence of coverage as specified

in this certificate and  herewith  provide acknowledgment of the insurer(s) listed in this certificate that I am legally authorized by that

insurer or those insur ers to so ob ligate them.  Except as stated above nothing herein shall be held to waive, alter or extend any of

the limits, conditions, agreements, or exclusions of the referen ced policies.

_____________________________________

Authorized Representative

/S/                                                         

Typed Signature
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Appendix 9

Office Lease - Certificates of Liability and Property Insurance - Tenant’s Insurance

ACORD™       CERTIFICATE OF LIABILITY INSURANCE
Date (MM/DD/YY)

03/01/06

PRODUCER

New York Medical
1 Rockefeller Plaza
New York, NY

DeBaker and Coolidge, L.L.P.
P. O. Box 1234
Houston, TX 78768-1234

INSURED

THIS  CERTIFICATE IS  ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO

RIGHTS  UPON THE CERTIFICATE HOLDER.  THIS  CERTIFICATE DOES NOT AMEND, EXTEND

OR A LTER  THE C OVE RAG E AFF ORD ED B Y THE  POLIC IES B ELO W, EXCEPT AS SPECIFIED.

INSURERS AFFORDING COVERAGE NAIC #

INSURER A:     No Pay Fidelity

INSURED INSURER B:     Fast Car Fidelity

INSURER C:

INSURER D:

INSURER E:

COVERAGESCOVERAGES

THE POLICIES OF INSURANCE L ISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED.  NOTWITHSTANDING

ANY REQUIREMENT,  TERM OR CONDIT ION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY

PERTAIN.  THE INSURANCE  AFFORDED B Y THE POLI C I E S  DESCRIBED HEREIN IS  SUBJECT TO ALL THE TERMS,  EXCLUSIONS AND CONDITIONS OF SUCH

POLICIES.   AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR
LTR

ADD’L
INSRD TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE 
DATE (MM/DD/YY)

POLICY EXPIRATION
DATE (MM/DD/YY) LIMTS

A GENERAL LIABILITY

: COMMERCIAL GENERAL LIABILITY

G  G  CLAIMS MADE  : OCCUR

G   ____________________________________

G   ____________________________________

GEN’L AGGREGATE LIMIT APPLIES PER:

G   POLICY    G   PROJECT  G  LOC

CLP1234567 02/01/03 01/31/04 EACH OCCURRENCE $1,000,000

DAMAGE TO RENTED
PREMISES (Ea occurrence)

$     50,000

MED EXP (Any one person) $       5,000

PERSONAL & ADV INJURY $1,000,000

GENERAL AGGREGATE $

PRODUCT-COMP/OP AGG $2,000,000

B AUTOMOBILE LIABILITY

:  ANY AUTO

G  ALL OWNED AUTOS

G  SCHEDULED AUTOS

: HIRED AUTOS

: NON-OWNED AUTOS

G  ___________________________________

G  

CAP 02/01/03 01/31/04 COMBINED SINGLE LIMIT
(Ea accident)

$2,000,000

BODILY INJURY
(Per person)

$

BODILY INJURY
(Per accident)

$

PROPERTY DAMAGE
(Per accident)

$

GARAGE LIABILITY

G  ANY AUTO

G  

AUTO ONLY-EA ACCIDENT $

OTHER THAN EA ACC_

AUTO ONLY: AGG  

$

$

A EXCESS LIABILITY

: OCCUR   G  CLAIMS MADE

G  DEDUCTIBLE

G  RETENTION     $

123456 02/01/03 01/31/04 EACH OCCURRENCE $5,000,000

AGGREGATE $5,000,000

$

$

$

A WORKERS COMPENSATION AND
EMPLOYERS’ LIABILITY

ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?

If yes, describe under 
SPECIAL PROVISIONS below

ABCDE 02/01/03 01/31/04 X WC STATU-

TORY LIMITS
OTH-

ER
$

E.L. EACH ACCIDENT $1,000,000

E.L. DISEASE-EA
EMPLOYEE

$1,000,000

E.L. DISEASE-POLICY LIMIT $1,000,ooo

OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS       (See A ttachm ent.)

       CERTIFICATE HOLDER CANCELLATION
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Crescent Real Estate
909 Fannin
Houston, TX 78768

General Electric Commercial Credit
2 Rockefeller Plaza
New York, NY

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE
THEREOF, THE ISSUING INSURER W ILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE CERTIFICATE
HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY
KIND UPON THE INSURER, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENATIVE

      ACORD 25 (2001/08) © ACORD  CORPORA TION 1988
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ACORD       CERTIFICATE OF PROPERTY INSURANCE
Date (MM/DD/YY)

03/01/06

PRODUCER

U. S. Casualty. & Property
1 Rockefeller Plaza
New York, NY

INSURED

DeBaker and Coolidge, L.L.P.
P. O. Box 1234
Houston, TX 78768-1234

TH IS CERTIF ICATE IS ISSUED AS A  MATTER OF INFORMATION ONLY AND

CONFERS NO RIGHTS UP O N THE CERTIFICATE HOLDER.  THIS

CERTIFICATE DOES NOT AMEND , EXTEND OR ALTER THE COVERAGE

AFFORDED BY THE POLICIES BELOW, EXCEPT AS SPECIFIED.

COMPANIES AFFORDING COVERAGE

   COMPANY

           A     U. S. Cas ualty & Pro perty

   COMPANY

           B

   COMPANY

   COMPANY

           D

COVERAGES

THIS IS  TO CERTIFY THAT THE POLICIES OF INSURANCE L ISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE

POLICY PERIOD INDICATED, NOTWITHSTANDING ANY REQUIREMENT,  TERM OR CONDIT ION OF ANY CONTRACT OR OTHER DOCUMENT

WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN.   THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED

HE RE IN IS  SUBJECT TO ALL THE TERMS,  EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.  L IMITS SHOWN MAY HAVE BEEN REDUCED

BY PAID CLAIMS.

CO
LTR TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE
DATE (MM/DD/77)

POLICY
EXPIRATION DATE COVERED PROPERTY LIMITS

A PROPERTY CP12345 02/01/03 01/31/04 X BUILDING $5,000,000

CAUSES OF LOSS X PERSONAL PROPERTY $1,000,000

BASIC X BUSINESS INCOME $1,000,000

BROAD X EXTRA EXPENSE $   500,000

X SPECIAL BLANKET BUILDING $

EARTHQUAKE BLANKET PERS PROP $

FLOOD BLANKET BLDG & PP $

$

$

INLAND MARINE $

TYPE OF POLICY

CAUSES OF LOSS

$

$

$

NAMED PERIILS $

OTHER $

CRIME $

TYPE OF POLICY $

$

BOILER & MACHINERY $

$

OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY  (See Attachment.)

SPECIAL CONDITIONS/OTHER COVERAGES
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CERTIFICATE HOLDER CANCELLATION

Crescent Real Estate
909 Fannin
Houston, TX 78768              and

General Electric Commercial Credit
2 Rockefeller Plaza
New York, NY

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED
BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY
WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE
CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO MAIL
SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY
KIND UPON THE COMPANY, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment To Tenant’s Certificate Or Proof of Insurance

This Attachment is to T enant’s Certificate or Proof of Insuranc e that is:

Dated (MM/DD /YY): 03/06/03.

Issued By: U.S. Cas ualty & Pro perty                        

1 Rockefeller Plaza                                 

New York, NY                                        

Insured: DeBaker & Co olidge, L.L.P. (“Tenant” or “Owner”)

Certificate H olders: Crescent Real Estate (“Building Owner”)

General Electric Commercial Credit (“Building Owner’s Lender”)

Policy Typ es: Liability Insurance: A.  Comm ercial Gen eral Liability

B.  Autom obile Liab ility

C.  W ork ers C omp ensatio n an d Empl oye r's

      Liability

Property Insurance: D.  Causes of Loss - Special

      Form

As to Policies Issued By:

Company A: No Pa y Fidelity ______________________

Company B: Fast Car F idelity                                            

Company C: No Pa y Fidelity                                             

Company D: U.S. Cas ualty & Pro perty                               

Policy N os.:

Company A: CLP12345                                 (Comm ercial Gen eral Liability)

Company B: CAP12345                                (Automo bile Liability)

Company C: WC12345                                  (Wor ker’s Com pensation/E mployer’s

Liability for Texas)

Company D: CP12345                                  (Causes of Loss - Special Form)

1.  In Force.  The insurance policies are currently in force.

2.  Notification.  None of the described insurance policies shall be canceled before the expiration  date set forth in this

certificate, nor a determination be made not to renew any of the described insurance policies, nor a material change be

made in the coverage of any of the described policies, by the issuing company unless 30 days' advanced written notice

via certified mail of such cancellation or change shall be given to the certificate holders identified herein, or to such other

persons of which the issuer of this Certificate is hereafter notified to give notice.

3.  Additional Insureds and Loss Payees.  The following persons: (a) Crescent R eal Estate, and  its successors and

assigns as owner of the Property (the “Building Owner”), and its direc tors and em ployees, (b ) Crescent M anageme nt,

L.L.P. (the “Property Manager ”), (c) ___________ (the “Building Owner HVAC Contractor”), (d) ______________

(the “Building Owner Security Service”), (e) ____________ _ (“Parking Garage Operator”), (f)

__________________ (“Building Owner’s Architect”), (g) General Electric Credit Corporation (“Building Own er’s

Lender”) (“Additional Insureds”), have been added as additional insured to each of the Liability Insurance policies

listed herein.

4.  Texas  Licensees.  The issuers of the described  insurance policies are licensed to d o business in Texas.
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5.  Waiver of Subrogation.  The issuers of the insurance policies have waived subrogation against (a) Crescent Real

Estate, and its successors and assigns as owner of the Prop erty (the “Building Owner”), and  its directors and employees,

(b) Crescent M anageme nt, L.L.P. (the “P roperty M anager”), (c ) _____ _____ _ (the “Bu ilding Owner HVAC

Contractor”), (d) _________ _____ (the “Building Owner Security Service”) , (e) _____________  (“Parking Garage

Operator”), (f) __________________ (“Building Owner’s Architect”), (g) General Electric Credit Corporation

(“Building Owner’s Lender”) (the “Released P ersons” ).

6.  Severability of In terest.  This insuran ce applies se parately to  each Insure d against who m claim is ma de or suit

is brought except with respect to the company's limits of liability.  The inclusion of any person or organization as an

Insured shall not affect any right which such person or organization would have as a claimant if not so included.

7.  Certificate Holders.  This certificate is issued to Crescent Real Estate, and its successors and assigns as Building

Owner and General Electric Credit Corporation (the Building Owner’s Lender) (“Certificate Holders”).

8.  Premises.  For Policies A - D, the P remises is the Office Building, Parking Ga rage, tenants’ leased premises,

including the Tenant’s Leased Premises, supporting facilities and personal property of Landlord, Tenant and of other

tenants of Landlord located at 909 Fannin, Houston, TX described in Lease dated as of March 1, 2003 (copy

attached)[the “Office Lease ”].  For Policy D, the Premises is Suite 123 (including all tenant improvements thereto) under

Construction Contract dated as of March 2, 2003 (copy attached), as amended from time to time (the “Premises”).

9.  Endorsements .  Attached are the following En dorsements to the insurance p olicies:

Policy (Identify by Co . Ltr.) Endorseme nt Form Nos.

A. No Pa y Fidelity                                              Additiona l Insured N o.       GL-2785-TX      

(Comm ercial Gen eral Liability) Waive r of Subro gation No . GL-2785-TX      

B. Fast Car F idelity                                            Additiona l Insured N o.        TE 99 01 B        

(Automo bile Liability) Waiver of Subrogation No.  TE 20 46 A       

C. No Pa y Fidelity                                              Additional Insured N o.      (not applic able)   

(Worker’s Compensation/ Waive r of Subro gation No . WC420304A

Employer’s Liability for

Texas o nly)

D. U. S. Casu alty & Pro perty                            Loss Paye e No.              (ordered)                 

(Causes of Ordinan ce/Law C overage N o.                        

Loss - Special Form)

Copies of the Endorsements are attached hereto.  (Appendices 10 - 12, & 14)
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Dated Issued: March 06, 2003.

I, the undersigned, attest and warrant to the Certificate Holder and the Additional Insureds the existence of coverage

as specified in this certificate and  herewith  provide acknowledgment of the insurer(s) listed in this certificate that I am

legally authorized by that insurer or those insurers to so obligate them.  Except as stated above nothing herein shall be

held to waive, alter or extend any o f the limits, conditions, agreements, or exclusions of the reference d policies.

_____________________________________

Authorized Representative

/S/                                                         

Typed Signature
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Office Lease - Certificates of Liability and Property Insurance - Landlord’s Insurance

ACORD™       CERTIFICATE OF LIABILITY INSURANCE
Date (MM/DD/YY)

03/01/03

PRODUCER

Crescent Captive
908 Fannin
Houston, TX 78768

THIS  CERTIFICATE IS  ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO

RIGHTS  UPON THE CERTIFICATE HOLDER.  THIS CERTIFICATE DOES NOT AMEND,  EXTEND

OR ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW EXCEPT AS SPECIFIED.

INSURERS AFFORDING COVERAGE NAIC #

INSURER A:     U. S. Casualty

INSURED

Crescent Real Estate
909 Fannin
Houston, TX 78768

INSURER B:     U. S. Auto

INSURER C:     U. S. Workers Casualty

INSURER D:

INSURER E:

COVERAGESCOVERAGES

THE POLICIES OF INSURANCE L ISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDIC ATED .  NOTWITHSTANDING

ANY REQUIREMENT,  TERM OR CONDIT ION OF ANY CONTR ACT OR OTHE R DOCUM ENT WITH RESP ECT TO  WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY

PERT A I N .  THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS  SUBJECT TO ALL THE TERMS,  EXCLUSIONS AND CONDITIONS OF SUCH

POLICIES.   AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR
LTR

ADD’L
INSRD TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE 
DATE (MM/DD/YY)

POLICY EXPIRATION
DATE (MM/DD/YY) LIMTS

A GENERAL LIABILITY

G  COMMERCIAL GENERAL LIABILITY

G  G  CLAIMS MADE  G  OCCUR

G   ____________________________________

G   ____________________________________

GEN’L AGGREGATE LIMIT APPLIES PER:

G   POLICY    G   PROJECT  G  LOC

CLP12345 06/30/02 06/39/03 EACH OCCURRENCE $5,000,000

DAMAGE TO RENTED
PREMISES (Ea occurrence)

$1,000,000

MED EXP (Any one person) $      5,000

PERSONAL & ADV INJURY $5,000,000

GENERAL AGGREGATE $

PRODUCT-COMP/OP AGG $10,000,000

B AUTOMOBILE LIABILITY

G  ANY AUTO

G  ALL OWNED AUTOS

G  SCHEDULED AUTOS

G  HIRED AUTOS

G  NON-OWNED AUTOS

G  ___________________________________

G  

CAP12345 06/30/02 06/39/03 COMBINED SINGLE LIMIT
(Ea accident)

$

BODILY INJURY
(Per person)

$

BODILY INJURY
(Per accident)

$

PROPERTY DAMAGE
(Per accident)

$

GARAGE LIABILITY

G  ANY AUTO

G  

AUTO ONLY-EA ACCIDENT $

OTHER THAN EA ACC_

AUTO ONLY: AGG  

$

$

A EXCESS LIABILITY

:  OCCUR   G  CLAIMS MADE

G  DEDUCTIBLE

G  RETENTION     $

CUP12345 06/30/02 06/39/03 EACH OCCURRENCE $

AGGREGATE $50,000,000

$

$

$

C WORKERS COMPENSATION AND
EMPLOYERS’ LIABILITY

ANY PROPRIETOR/PARTNER/EXECUTIVE
OFFICER/MEMBER EXCLUDED?

If yes, describe under 
SPECIAL PROVISIONS below

X WC STATU-

TORY LIMITS
OTH-

ER
$

E.L. EACH ACCIDENT $

WC12345 06/30/02 06/39/03 E.L. DISEASE-EA EMPLOYEE $

E.L. DISEASE-POLICY LIMIT $

OTHER
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DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS  (See Attachment.)

CERTIFICATE HOLDER CANCELLATION

DeBaker and Coolidge, L.L.P.
P. O. Box 1234
Houston, TX 78768-1234             and

Bank of America, N. A.
3 Banking C enter
Charlotte, N.C.

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE
EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOR TO MAIL 30 DAYS
WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO
MAIL SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE
COMPANY, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

      ACORD 25 (2001/08) © ACORD C ORPORATION 1988
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ACORD       CERTIFICATE OF PROPERTY INSURANCE
Date (MM/DD/YY)

07/01/03

PRODUCER

Crescent Captive
908 Fannin
Houston, TX  78768

INSURED

Crescent Real Estate
909 Fannin
Houston, TX  78768

THIS  CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND

CONFERS NO RIGHTS UP O N  T H E CERTIFICATE HOLDER.  THIS

CERTIFICATE DOES  NOT AMEND, EXTEND OR ALTER THE COVERAGE

A F FO R D ED  B Y  T H E  P O L IC I ES  B E LO W .

COMPANIES AFFORDING COVERAGE

   COMPANY

           A                 Crescent C aptive &  Casu alty

   COMPANY

           B

   COMPANY

           C

   COMPANY

           D

COVERAGES

THIS  IS  TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR

THE POLICY PERIOD INDICATED, NOTWITHSTANDING ANY REQUIREMENT,  TERM  O R CONDITION OF ANY CONTRACT OR OTHER

DOCUMENT W I T H  R E S P E C T TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN.   THE INSURANCE AFFORDED BY THE

POLICIES DESCRIBED HEREIN IS  SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES.  L IMITS SHOWN

MAY HAVE BEEN REDUCED BY PAID CLAIMS.

CO
LTR TYPE OF INSURANCE

POLICY
NUMBER

POLICY EFFECTIVE
DATE (MM/DD/77)

POLICY
EXPIRATION COVERED PROPERTY LIMITS

A
PROPERTY CP12344 06/30/02 06/29/03 BUILDING $

CAUSES OF LOSS PERSONAL PROPERTY $

BASIC BUSINESS INCOME $

BROAD EXTRA EXPENSE $

SPECIAL BLANKET BUILDING $

EARTHQUAKE BLANKET PERS PROP $

FLOOD x BLANKET BLDG & PP
$150,000,000
$

$

INLAND MARINE $

TYPE OF POLICY

CAUSES OF LOSS

$

$

$

NAMED PERIILS $

OTHER $

CRIME $

TYPE OF POLICY $

$

BOILER & MACHINERY $

$

OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY   (See Attachmen t)

SPECIAL CONDITIONS/OTHER COVERAGES
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CERTIFICATE HOLDER CANCELLATION

DeBalcey & Coolidge, L.L.P.
P.O. Box 1234
Houston, TX  78768-1234

Bank of Ameri ca, N.A.
3 Banking Center
Charlotte, N.C.

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED
BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY
WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE
CERTIFICATE HOLDER NAMED T O THE LEFT, BUT  FAILURE TO MAIL
SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF
ANY KIND UPON THE COMPANY, ITS AGENTS OR
REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995
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Attachment  To Landlord’s Certificate Or Proof of Insurance

This Attachment is to Land lord’s Certificate or Proof of Insuran ce that is:

Dated (M M/DD /YY): 03/01/03.

Issued By: Crescent Captive                                   

908 Fannin                                            

Houston, Texas  78768                          

Insured: Crescent Real Estate (the “Landlord” or “Building Owner”)

Certificate H olders: DeBaker & Co olidge, L.L.P. (“Owner” or “Tenant”)

Bank of America, N.A. (“Tenant’s Lender”)

Policy Typ es: Liability Insurance: A.  Comm ercial Gen eral Liability

B.  Autom obile Liab ility

C.  W ork ers C omp ensatio n an d Empl oye r's

      Liability

Property Insurance: D.  Causes of Loss - Special

      Form

As to Policies Issued By:

Company A: U. S. Casu alty                                                  

Company B: U. S. Auto                                                        

Company C: U. S. W orker Ca sualty                                     

Company D: Crescent C aptive & C asualty                           

Policy N os.:

Company A: CLP12345                                 (Comm ercial Gen eral Liability)

Company B: CAP12345                                 (Automo bile Liability)

Company C: WC12345                                  (Wor ker’s Com pensation/E mployer’s

Liability for Texas)

Company D: CP12345                                    (Causes of Loss - Special Form)

1.  In Force.  The insurance policies are currently in force.

2.  Notification.  None of the described insurance policies shall be canceled  before the e xpiration d ate set forth in this

certificate, nor a determination be made not to renew any of the described insurance policies, nor a material change be

made in the coverage of any of the described policies, by the issuing company unless 30 days' advanced written notice

via certified mail of such cancellation or change  shall be given to  the certificate ho lders identified  herein, or to  such other

persons of which the issuer of this Certificate is hereafter notified to give notice.

3.  Additional Insureds and Loss Payees.  The following person s:  (a)  DeB aker & C oolidge, L .L.P., and its

successors and assigns as Tenant, and its members and employees, (b) Bank of America, N.A. (“Tenant’s Lender”),

(c) Joe AIA (“Tenant’s Architect”), and (d) John Doe DeBaker, M.D., individually (collectively, “Additional

Insureds”) have been added as additional insureds to each of the Liability Insurance policies listed herein.

4.  Texas Licensees.  The issuers of the described  insurance policies are licensed to d o business in Texas.

5.  Waiver of Subrogation.  The issuers of the insurance policies have waived subrogation against (a)  DeBaker &

Coolidge, L.L.P., and  its successors and assigns as Tenant, and its members and employees, (b) Bank of America, N.A.
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(“Tenan t’s Lender”), (c) Joe AIA (“Tenan t’s Architect”), an d (d) Joh n Doe D eBaker , M.D., ind ividually (the “Released

Persons”).

6.  Severability of In terest.  This insuran ce applies se parately to  each Insure d against who m claim is made or s uit

is brought except with respect to the company's limits of liability.  The inclusion of any person or organization as an

Insured shall not affect any right which such person or organization would have as a claimant if not so included.

7.  Certificate Holders.  This certificate is issued to DeBaker & Coolidge, L.L.P., and its successors and assigns as

Tenant of the Property and to Bank of America, N.A., Tenant’s Lender(“Certificate Holders”).

8.  Premises.  For Po licies A - D, the P remises is the O ffice Building, P arking Ga rage, tenants’ lea sed prem ises,

including the Tenant’s Leased Premises, supporting facilities and personal property of Landlord, Tenant and of other

tenants of Landlord located at 909 Fannin, Houston, TX described in Lease dated as of March 1, 2003 (copy

attached)[the “Office Lease ”] (the “Premises”).

9.  Endorsements .  Attached are the following En dorsements to the insurance p olicies:

Policy (Identify by Co . Ltr.) Endorseme nt Form Nos.

A. U. S. Casu alty                                                Additional Insured No.       GL-12345   -TX 

(Comm ercial Gen eral Liability) W aiver of Subro gation No . GL-12345    TX 

B. U. S. Auto                                                      Additiona l Insured N o.        TE 99 01 B        

(Automo bile Liability) Waiver of Subro gation No .  TE 20 46 A       

C. U. S. W orker Ca sualty                                   Additional Insured No.      (not applicable)   

(Worker’s Compensation/ Waive r of Subro gation No . WC420304A

Employer’s Liability for

Texas o nly)

D. Crescent C aptive & C asualty                                        Loss Payee N o.              (ordered)                 

(Causes of Ordinan ce/Law C overage N o.                        

Loss - Special Form)

Copies of the Endorsements are attached hereto.  (Appendices 10 - 12, & 14)
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Dated Issued: March 01, 2003.

I, the undersigned, attest and warrant to the Certificate Holder and the Additional Insureds the existence of coverage

as specified in this certificate and  herewith  provide acknowledgment of the insurer(s) listed in this certificate that I am

legally authorized by that insurer or those insurers to so obligate them.  Except as stated above nothing herein shall be

held to waive, alter or extend any o f the limits, conditions, agreements, or exclusions of the reference d policies.

_____________________________________

Authorized Representative

/S/                                                         

Typed Signature
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BUSINESS AUTO COVERAGE FORM

GARAGE COVERAGE FORM

TRUCKERS COVERAGE FORM

Appendix 10

TE 99 01B (BAP  Texas) Additional Insured

This endorsement modifies insurance provided under the following:

This endorsement changes the policy effective on the inception date of the policy unless another date is indicated below:

Endorsement Effective:

March 6, 2003

Policy Number:

CAP 3 122 977

Name Insured:

ABC Construction, Inc.

Summ it Global Partners

Countersigned by

(Authorized Representative)

The p rovisions  and ex clusions  that apply to LIA BILITY  COV ERAG E  also ap ply to this endo rsem ent.

Any person or organization for whom the insured has agreed by wri tten contract to designate as an

additional insured subj ect to  all the p rovis ions  and lim itation s of th is polic y.

[Enter N ame  and Ad dress o f Additiona l Insured.]

[(a) Cresc ent Rea l Estate, an d its successors and assigns as owner of the

Prope rty (the “Building Owner”), and its directors and employees, (b)

Crescent Mana gem ent, L.L.P. (the “Property Manager”), (c) ___________

(the “Building Owner HVAC Contractor”), (d) ______________ (the “Building

Owner Security Service”) , (e) _____________ (“Parking Garage Operator”),

(f) __________________ (“Build ing O wne r’s Ar chite ct”), ( g) G eneral Ele ctric

Credit Corp oratio n (“B uilding Owner’s Lender”), (h) DeBaker & Coolidge,

L.L.P.,  and its successors and assigns, as Tenant, and its members and

em ployee s, and (i) Jo hn D oe D eBa ker,  M.D ., individ ually]

is an insure d, but on ly with respect to legal responsibility for acts or omissions of a perso n for who m Liab ility

Coverage is afforded under this policy.

The additional insured is not required to pay for any premiums stated in the policy or ea rned  from  the policy.

Any return premium and any dividend, if applicable, declared by us shall be paid to you.

You are authorized to act for the additional insured in all matters pertaining to this insurance.

W e will mail the additional insured notice of any cancellation of this policy.  If th e can cellat ion is b y us, w e will

give ten days notice to the additional insured.

The additional insured will reta in any r ight o f recover y as a c laim ant unde r this p olicy.

FORM TE 99 01B - ADDITIONAL INSURED

Texas Standard Automobile Endorsement Prescribed March 18, 1992
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Commentary:  [ 60-61, 75 b ] 

Hypothetical:  This endorsement is being required of the Contractor.  It is not as common for this
endorsement to be required of the Landlord-Related Persons or the other Tenant-Related Persons.
Whether it is required of these other persons will depend on the circumstances.

Insurance:  BAP policies [ 60-61, 75 b ] contain blanket additional insured provisions.  This form is
approved for use in Texas.  This form can be used to either confirm the existence of a general “any
person” additional insured provision in the BAP or to specifically designate persons to be additional
insureds.  This endorsement also contains a requirement that the insurer notify the additional insured
in advance of insurance cancellation.
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BUSINESS AUTO COVERAGE FORM

GARAGE COVERAGE FORM

TRUCKERS COVERAGE FORM

Appendix 11

TE 20 46A (BAP Texas)

Change s In Transfer Of R ights

Of Rec overy  Against Others To Us

(Waiver Of Subrogation)

This endorsement modifies insurance provided under the following:

This endorsement changes the policy effective on the inception date of the policy unless another date is indicated below:

Endorsement Effective:

March 6, 2003

Policy Number:

CAP 3 122 977

Name Insured:

ABC Construction, Inc.

Summ it Global Partners

Countersigned by

(Authorized Representative)

The CONDITION entitled “TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US” does not apply to
________________________ [e.g., organizations for whom the named insured is operating under a written contract when such
contract requires a waiver of subrogation].

Additional Premium  $                                                       will be retained by us regardless of any early termination of this
endorsement or the po licy.
Premium (included) (1% Blanket)

FORM TE 20 46A - CHANGES IN TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US

(WAIVER OF SUBROGATION)

Texas Standard Automobile Endorsement

Prescribed March 18, 1992 (Emphasis Added )
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Commentary:  [ 60-61, 75 b ] 

Hypothetical:  This endorsement is being required of the Contractor.  It is not as common for this
endorsement to be required of the Landlord-Related Persons or the other Tenant-Related Persons.
Whether it is required of these other persons will depend on the circumstances.

Insurance:  This form is approved for use in Texas.  This form is an endorsement to the BAP
waiving the insurer’s subrogation rights.  This form does not require the designation of the parties
as to whom the insurer’s rights are waived.  Note that this form requires that the contract between
the contractor and the tenant contain a waiver of subrogation provision.
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Appendix 12

WC 42 03 04 A Workers Compensation And

Employers Liability Insurance Policy
(Ed. 1-00)

____________________________________________________________________________________

TEXAS WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT

This endorsement applies only to the insurance provided by the policy because Texas is shown in Item 3.A. of the Information Page.

We have the right to recover our payments from anyone liable for an injury covered by this policy.  We will not enforce our right
against the person or organization named in the Schedule, but this waiver applies only with respect to bodily injury arising out of the
operations described in the Schedule where you are required by a written contract to obtain this waiver from us.

This endorsement shall not operate directly or indirectly to benefit anyone not named in the Schedule.

The premium for this endorsement is shown in the Schedule.

Schedule

1. (      ) Specific Waiver

Name of person or organization

(   X   ) Blanket Waiver

Any person or organization for whom the Named Insured has agreed by written contract to furnish this waiver.

2. Operations.  All Texas operations.

3. Premium:  Incl.              .

The premium charge for this endorsement shall be ____ percent of the premium developed on payroll in connection with work
performed for the above person(s) or organization(s) arising out of the operations described.

4. Advance Premium.  Incl.              .

This endorsement changes the policy to which it is attached and is effective on the date issued unless otherwise stated.

(The information below is required only when this endorsement is issued subsequent to preparation of the policy.)

Endorsement Effective       3/6/03       Policy No.     WC3122979     Endorsement No. ________________

Insured           ABC Construction, Inc.         Premium                  -0-                   

Insurance Company Countersigned by    /S/                                                                                 

WC 42 03 04  A  (Emphasis Added)
(Ed. 1-00)
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Commentary:  [ 46-48, 75c ] 

Hypothetical:  This endorsement has been completed as to the Contractor.  The Landlord and the
other Landlord-Related Persons will require a similar endorsement to be issued by the Tenant’s
workers’ comp. carrier in their favor.  Similarly, the Tenant will wish a similar endorsement to be
issued by the Landlord’s workers’ comp. carrier.  The insurance provisions contained in the
Construction Contracts and Office Leases (Appendices 2-3 and 5-9) require the Indemnifying Person
to cause its insurance carrier to issue this endorsement.

Insurance.  This form is approved for use in Texas.  It is an  endorsement whereby the workers’
compensation carrier waives its rights of subrogation.  It requires that the contract between the
contractor (employer) and the owner contain a provision requiring the waiver to be obtained.
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Appendix 13

CGL Endorsement - CG 20 10 10 01

Additional Insured – Owners, Lessees or

Contractors – Scheduled Person or Organization

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:  [(a) Crescent Real Estate, and its successors and assigns as

owner of the Property (the “Building Owner”), and its directors and employees, (b) Crescent

Management, L.L.P. (the “Property Manager”), (c) ___________ (the “Building Owner HVAC

Contractor”), (d) ______________ (the “Building Owner Security Service”), (e) _____________

(“Parking Garage Operator”), (f) __________________ (“Building Owner’s Architect”), (g) General

Electric C redit Corp oration (“B uilding Ow ner’s Len der”), (h) D eBak er & Co olidge, L.L.P ., and its

successors and assigns, as Tenant, and its members and employees, (i) Bank of America, N.A.

(“Te nan t’s Lender”); an d (j) J ohn  Doe  DeB ake r, M.D ., individ ually]

(If no entry appears ab ove, in formation required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

A. Section II - Who Is An Insured is

amended to include as an insured the

person or organization shown in the

Sched ule, but only with  respec t to liability

arising out of your ongoing operations

performed for that insured.

B. W ith respec t to the insura nce aff orded to

these additional insureds, the following

exclusion is added:

2. Exclusions

This insurance does not  apply  to

“bodily injury” or “property

damage ” occurring after:

(1) All work , including materials, parts or

equipment furnishe d in conn ection with

such work, on the project (other than

service, maintenance or rep airs) to be

performed by or on beh alf of the additional

insured(s) at the site of the covered

operations has been completed; or

(2) That portion of “your work ” out of which

the injury or damage arises has been put

to its intended use by any person or

organization other than  another contractor

or subcontractor engaged in performing

operations for a princ ipal as a pa rt of the

sam e projec t.

CG 2 0 10 10 0 1                [Copyright, ISO  Proper ties, Inc., 200 0] [Emphasis added ]                Page 1 of 1
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Commentary:  [ 49-59, 75 a ] 

Hypothetical:  This endorsement has been completed as to the Contractor.  The Landlord and the
other Landlord-Related Persons will require a similar endorsement to be issued by the Tenant’s
insurance. carrier in their favor.  Similarly, the Tenant will wish a similar endorsement to be issued
by the Landlord’s insurance. carrier.  The insurance provisions contained in the Construction
Contracts and Office Leases (Appendices 2-3 and 5-9) require the Indemnifying Person to cause its
insurance carrier to issue the endorsement at Appendix 14, or equivalent.  As discussed below, this
endorsement provides less coverage than the endorsement at Appendix 14.

Insurance.  This endorsement provides additional coverage to the additional insured for an owner
on the contractor’s CGL policy (or for a contractor on a subcontractor’s CGL policy) for “liability
arising out of  the contractor’s ongoing operations for that insured” (the owner (or for the
subcontractor’s ongoing operations for the contractor, as the case may be).  Liabilities occurring
after completion of work are not covered.  Perhaps because CG 20 10 does not reference coverage
for the “acts or omissions of the additional insured itself (“general supervision of the named
insured’s operations), endorsement CG 20 10 occasionally has been viewed as providing coverage
only for the additional inured’s vicarious liability in connection with the acts or omissions of the
named insured.  Such an interpretation restricts the meaning on the phrase “arising out of” to “caused
by.”  See the discussion of the scope of coverage an additional insured’s negligence “arising out of
the contractor’s ongoing operations” versus coverage of an additional insured’s negligence “arising
out of the contractor’s work” at  [ 56 ]  .  Texas courts have been inclined to interpret insurance
language broadly against the insurer.  The “arising out of” coverage language has been interpreted
to include liabilities due to the sole or concurrent negligence of the additional insured.  This position
recognizes that a contractor’s operations can create circumstances out of which a loss occurs without
contributing causally to that loss.  This is the “but for” argument (“but for” there being construction
activities, the liability negligently caused by the additional insured’s acts or omissions [e.g., the
negligent act of the landlord’s security contractor in directing traffic around the contractor’s
equipment] would not have occurred.  While the phrases “your work” and “your ongoing operations”
have important meanings in the context of determining coverage of liabilities arising out of injuries
occurring after “completed operations,” there is no significant difference between them as respects
determining the scope of coverage under CG 20 10 prior to completion of operations (whether the
injury “arises out of the operations” or “arises out of the work” of the contractor).

Coverage for Liabilities arising after completion of the contractor’s operations but attributable to the
contractor’s acts or omissions prior to completion may be added by requiring both this endorsement
and the endorsement in Appendix 22.
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Appendix 14

CGL Endorsement - CG 20 26 11 85

Additional Insured–Designated Person or Organization

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:  [(a) Crescent Real Estate, and its successors and assigns as owner of

the Property (the “Building Owner”), and its directors and employees, (b) Crescent Management, L.L.P. (the

“Prope rty Manager”), (c) ___________ (the”Building Owner HVAC Contractor”), (d) ______________ (the

“Building Owner Security Service”), (e) _____________ (“Parking Garage  Operator”), (f)

__________________ (“Building Owner’s Architect”), (g) General Electric Credit Corporation (“Building

Owner’s  Lender”), (h) DeB aker &  Coolidge , L.L.P., and  its succe ssors a nd ass igns, as T enant, an d its

members  and  employees,(i) Ba nk of A mer ica, N.A. (“T enant’s L ender”) , and (j) Jo hn Do e DeB aker, M .D.,

individually.]

(If no entry appears above, the information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN INSURED (Section II) is amended to include as an insured the pers on or  orga nizatio n sho wn in

the Schedu le but only wit h res pec t to liab ility arising out of your operations or premises owned by or rented

to you.

CG 2 0 26 11 8 5  [Copyrigh t, Insuranc e Service s Office , Inc., 1984 ] [Emphasis added ] Page 1 of 1
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Commentary: [ 49-59, 75ab ] 

Hypothetical:  This endorsement has been completed as an endorsement to the insured Contractor’s
CGL policy naming the Landlord-Related Persons and the Tenant-Related Persons as additional
insureds.  The above endorsement covers Insurable Injuries if they arise out of (a) the Contractor’s
sole negligence, (b) the contributory negligence of the Contractor and any of the Landlord-Related
Person and the Tenant-Related Persons, and (c) the sole negligence of a Landlord-Related Person
or a Tenant-Related Person.  The insurance provisions contained in the Construction Contracts and
Office Leases (Appendices 2-3 and 5-9) require the Indemnifying Person to cause its insurance
carrier to issue this endorsement.
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The Landlord and the other Landlord-Related Persons will require a similar endorsement to be issued
by the Tenant’s CGL insurance carrier in their favor.  Similarly, the Tenant will wish a similar
endorsement to be issued by the Landlord’s CGL insurance carrier. 

The CG 20 26 11 85 endorsement form needs to be modified (“manuscripted”) for use as an
endorsement to either the Landlord’s or Tenant’s CGL Policy in designating the other party as an
additional insured in cases where the risk allocation is other than to shift all risk of Injury Liability
to the named insured regardless of fault.  In order to allocate the Liabilities on a contractual
comparative basis and have the insurance follow the contractual comparative indemnity risk
allocation in accordance with Appendix 7 Office Lease, the following modifications must be made
to the face of this endorsement.

Revision to the Additional Insured Endorsement to the Landlord’s CGL policy to designate
Tenant-Related Persons as Additional Insureds, except to the extent the Liability is caused in
whole or in part by a Tenant-Related Person, unless the Liability arises out of Injuries
occurring in the Common Areas, Support Facilities or Parking Garage and are in whole or in
part the fault of an invitee or contractor of Tenant

Name of Person or O rganization:  DeBa ker & C oolidge, L.L .P., and it s successors and assigns, as

Ten ant, a nd its  me mb ers a nd em ployee s, and Joh n Do e De Bak er, M .D., individu ally.

Add the following immediately after the WHO IS AN INSURED sentence:

“Coverage unde r this e ndo rsem ent does  not apply to  sum s an in sure d sho wn above  is

legally  obligated to pay to the extent of that insured’s percentage share of all insureds’

fault, unless the injury giving rise to the liability occurs in the Comm on Areas, Support

Facilities or Parking Garage of the Property (as described in the Office Lease)and arises

in whole or in part out of the acts or omissions of an inv itee or contractor of an insured

shown above, in which case, coverage applies regardless of that insured’s fault , in who le

or in part.

For pur poses  of apply co verage  under th is endors eme nt, “fault ” is defined to mean:

A finding establishing the respective parties’ percentage of liability, based upon a decree

or order issued by a court of competent jurisdiction, or an arbitration or mediation

proceeding conducted by an association approved by the state bar in the state hosting the

proceeding, or an agreement, stipulation, stipulated judgment or other form of written

agreement between the parties and litigants, that 1% or more of the legal obligation to pay

incurred by the ins ured  show n abo ve is  attributable to the conduct of that insured or others

acting on its behalf.

This version of the additional insured endorsement provides coverage to the additional insured
Tenant with respect to the named insured’s owning Premises a portion of which are leased to the
additional insured Tenant, but not for claims to the extent of the additional insured’s percentage
share of fault, unless the injury giving rise to the liability occurs in the Common Areas, in which
case, as to Insurable Injuries arising out of the acts or omissions of an invitee or contractor of Tenant,
the additional insured Tenant, is covered regardless of its fault, in whole or in part.  In other words,
coverage under this endorsement language is limited to claims involving the named insured’s sole
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fault and claims in which the named and additional insured Tenant are at fault to some degree, but
only to the extent of the named insured’s fault unless the Insurable Injury occurs in the Common
Areas and arises out of the acts or omissions of an invitee or contractor of the Tenant.  This coverage
matches that provided to an Indemnified Person in a modified limited hold harmless indemnity
agreement (one where the Indemnified Person is indemnified for Indemnified Liabilities, except to
the extent they arise out of the Indemnified Person’s negligence unless the Liability arises out of the
acts or omissions of an invitee or contractor in the Common Areas).

Modified Contractual Comparative Responsibility

Revision to the Additional Insured Endorsement to the Tenant’s CGL policy to Designate
Landlord-Related Persons as Additional Insureds, except to the extent the Liability is caused
in whole or in part by a Landlord-Related Person and excluding Liabilities arising out of
Injuries occurring in the Common Areas.

Name of Person or Organization : (a) Crescent Real Estate, and its successors and assigns as owner

of the Property (“Building Owner”), and its officers, directors, p artners, and employees, (b) Crescent

Mana gem ent, L.L.P. (“Pr operty Ma nager”) , (c) ____ _____ _ (“Building  Owne r HVA C Con tractor”), (d)

______ (“Building Owner Security Service”), (e) ________ (“Parking Garage Operator”, (f) __________

(“Building Owner’s Architect”), and (g) General Electric Credit Corporation (“Building Owner’s Lender”).

Add the following immediately after the WHO IS AN INSURED sentence:

Coverage under this endorsement does not apply to sums  an ins ured  show n abo ve is

legally  obliga ted to  pay to the extent of that insured’s percentage share of all insureds’

fault , Also, coverage under this endorsement does not apply to sums an insured shown

above is legally obligated to pay if the injury giving rise to the liability occurs in the

Comm on Areas, Support Facilities or Parking Garage of the Property (as described in the

Office Lease).

For pur poses  of apply co verage  under th is endors eme nt, “fault ” is defined to mean:

A finding establishing the respective parties’ percentage of liability, based upon a decree

or order issued by a court of competent jurisdiction, or an arbitration or mediation

proceeding conducted by an association approved by the state bar in the state hosting the

proceeding, or an agreem ent, stipulation, stipulated judgment or other form  of written

agreement between the parties and litigants, that 1% or more of the legal obligation to pay

incurred by the insured shown above is attributable to the conduct of that insured or others

acting on its behalf.

This version of the additional insured endorsement provides coverage to the additional insured
Landlord-Related Persons with respect to the named insured’s leasing the Leased Premises from the
additional insured Landlord, but not for claims to the extent of the additional insured’s percentage
share of fault.  In other words, coverage under this endorsement language is limited to claims
involving the named insured’s sole fault and claims in which the named and additional insureds are
at fault to some degree, but only to the extent of the named insured’s fault.  This coverage matches
that provided to an Indemnified Person in a limited hold harmless indemnity agreement (one where
the Indemnified Person is indemnified for Indemnified Liabilities, except to the extent they arise out
of the Indemnified Person’s negligence).  This insurance allocation is further modified to exclude
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coverage of the Landlord-Related Persons for Injuries occurring in the Common Areas (insurance
covering Injuries in the Common Areas are to be covered in whole by the Landlord’s insurance). 

This endorsement as so modified allocates to the Tenant’s CGL insurance the risk of Liabilities to
the extent the Liabilities are attributable to the Tenant’s fault.  This endorsement as so modified
provides  the Landlord-Related Persons with insurance backstopping the Tenant’s indemnity as to
injuries to the Tenant’s employees. Additionally, this endorsement as so modified provides the
Landlord-Related Persons with defense of claims coverage.



RISK MANAGEMENT Page 103

Another approach is to exclude from additional insured coverage, coverage for an
additional insured’s sole fault.

Name of Person or Organization: _________________________________________________________.

Add the following immediately after the WHO IS AN INSURED sentence:

Coverage under this end orsemen t does not apply to sums an insured shown above is legally obligated to pay

because of that insured’s sole fault.

For purp oses of app ly coverage  under this end orsemen t, “fault” is defined to mean:

A finding establishing the respective parties’ percentage of liability, based upon a decree or order

issued by a court of competent jurisdiction, or an arbitration or mediation proceeding conducted

by an association approved by the state b ar in the state hos ting the proc eeding, or a n agreeme nt,

stipulation, stipulated judgment or other form of written agreement between the parties and

litigants, that 90% or more of the legal ob ligation to pay in curred by th e insured sho wn above  is

attributable to  the condu ct of that insured  or others ac ting on its beha lf.

This version of the additional insured endorsement provides coverage to the additional insured
Landlord-Related Persons with respect to the named insured’s operations for the additional insured
or arising out of the named insured leasing the Leased Premises from the additional insured
Landlord, but not for claims based on the additional insured’s sole fault.  In other words, coverage
under this endorsement language is limited to claims involving the named insured’s sole fault and
claims in which the named and additional insureds are at fault to some degree.  This coverage
matches that provided to an Indemnified Person in an intermediate hold harmless indemnity
agreement (one where the Indemnified Person is indemnified for Indemnified Liabilities, except to
the extent they arise out of the Indemnified Person’s sole negligence).  While the approach
represented by the manuscripted endorsement language in this endorsement form tailors additional
insured protection to indemnity agreement protection under an intermediate indemnity excluding the
Indemnified Person’s sole negligence, it does so without making the contract’s indemnity agreement
any part of the additional insured coverage language.  Tying the scope of additional insured coverage
directly to the indemnity agreement can create serious problems for the Indemnified Person.  If the
indemnity agreement is ruled unenforceable, coverage under the additional insured endorsement
could be nullified as well, if the two are deemed to be “inextricably tied.”  Instead of incorporating
the underlying indemnity provision into the additional insured coverage language, the additional
insured endorsement must be drafted to provide protection equivalent to the indemnity agreement
but without tying itself to the indemnity agreement’s enforceability.
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Insurance.  This endorsement is the broadest of the ISO Additional Insured Endorsements.  It covers
the additional insured for liability “arising out of your (the insured’s) operations” or “premises
owned by or rented to you (the insured).”  It does not contain carve outs for the “acts or
omissions” of the additional insured as does the manuscripted form in Appendix 20.  This
endorsement form was promulgated for the purpose of adding as insureds to CGL policies entities
for which no other specific additional insured endorsement is published by ISO.  The form however
is used for many situations where a form has been issued, but the additional insured has required this
form due to its broad coverage.  The scope of coverage is quire broad–liability arising out of the
named insured’s operations or premises.  If the insurer is willing, it can provide an acceptable
method of including completed operations coverage for an additional insured who requires such
coverage.  Otherwise, completed operations coverage can be added by use of the endorsement form
in Appendix 22.

See discussion of the scope of coverage an additional insured’s negligence “arising out of the
contractor’s ongoing operations” versus coverage of an additional insured’s negligence “arising out
of the contractor’s work” at Footnote  [ 56 ] .
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Appendix 15

CGL Endorsement - CG 20 11 10 96

Additional Insured–

Managers or Lessors of Premises

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

1. Designation of Premises (Part Leased to You):__________________________________________.

2. Name  of Person or Organ ization (Additional Insured): ___________________________________.

3. Additional Premium: ______________________.

(If no entry ap pears a bove, the  inform ation required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN INSURED (Section II) is amended to include as an insured the person or organization shown in

the S chedule b ut on ly with re spect to liability arising out of the ownership, maintenance or use of that part

of the premises leased to you and s how n in the Schedule and subject to the following additional exclusions:

This insurance does not apply to:

1. Any “occurrence” which takes place after you cease to be a tenant in that premises.

2. Structural alterations, new construction or demolition operations performed by or on behalf of the person

or org aniza tion show n in the  Schedu le.

CG 2 0 11 10 9 6     [Copyrigh t, Insuran ce Serv ices O ffice, Inc., 19 94] [Emphasis added ]           Page 1 of 1

Commentary:  

Hypothetical:  This endorsement form has not been chosen by the parties.  Instead, the parties have
chosen to require the Indemnifying Person to use the endorsement form at Appendix 14 for the
reasons stated in the Commentary following Appendix 14.  

Insurance.  See discussion of the scope of coverage an additional insured’s negligence “arising out
of” at Footnote  [ 56 ] .  This endorsement is used most commonly when a landlord is to be listed as
an additional insured on the tenant’s liability insurance policy.  Coverage is broad as it covers the
additional insured’s Liability arising out of its “ownership, maintenance or use of that part of the
Premises leased to you (the named insured, the tenant).”  This language is broad.  It applies clearly
to the landlord’s vicarious liability for acts of the tenant (i.e., the “use” of the premises).  The
language is also expansive and general enough to apply directly to the landlord’s own negligence.
It covers liability arising out fo the “ownership” and “maintenance” of the premises, areas in which
the landlord could be held liable regardless of any involvement of the tenant.
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This endorsement provides a blank line for the description of the “Premises.”  As noted below, care
must be exercised in completing this blank for the reasons mentioned below.

This endorsement contains two significant carve outs.  The first is for liabilities that “take place after
(the tenant) ceases to be a tenant in that premises.”  This carve out excludes coverage for liabilities
that technically occur after cessation of the tenancy but relate to acts or omissions during the tenancy.

The second carve out is for alterations, new construction or demolition operations “by or on behalf
of the (additional insured–e.g., the landlord).”  This carve out excludes protection for liabilities
associated with construction activities.  If the tenant will be engaged in any construction activities
(e.g., tenant improvements), then another endorsement form should be used.

Coverage for Liabilities arising after expiration of the tenancy but attributable to the tenant’s acts
or omissions prior to completion may be added by requiring both this endorsement and the
endorsement in Appendix 22.

This endorsement, however, has a major coverage gap.  It extends coverage to the additional insured
landlord for Liabilities arising out of ownership, maintenance or use “of that part of the premises
leased” to the [named insured, tenant].  A coverage gap occurs if the Liability arises out of an act or
omission occurring outside of the “premises” as such term is defined in the lease, for example, in
the Common Areas maintained by the Landlord or in the alley behind the project.
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Appendix 16

CGL Endorsement - CG 20 24 11 85

Additional Insured–Owners or Other

Interests from Whom  Land Has Been Leased

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Designation of Premises (Part Leased to You):  ____________________________________________.

Name of Person or Organization:  ________________________________________________________.

(If no entry ap pears a bove, the  inform ation required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN INSURED (Section II) is amended to include as an insured the person or organization shown in

the S chedule b ut on ly with re spect to liability arising out of the ownership, maintenance or use of that part

of the land leased to you and shown in the Schedule and subject to the following additional exclusions:

This insurance does not apply to:

1. Any “occurrence” which takes place after you cease to lease that land;

2. Structural alterations, new construction or demolition operations performed by or on behalf of the person

or organization shown in the Schedule.

CG 20 24 11 85         [Copyright, Ins urance  Services  Office, In c., 1984] [Emphasis added ]     Page 1 of 1

Commentary:  

Hypothetical.  This form of endorsement was not selected by the parties, as it relates to “land” as
opposed to “premises.”

Insurance.  See discussion of the scope of coverage an additional insured’s negligence “arising out
of” at Footnote  [56].  Coverage is broad as it covers the additional insured’s Liability arising out of
its “ownership, maintenance or use of that part of the land leased to you (the named insured, the
tenant).”  This language is broad.  It applies clearly to the landlord’s vicarious liability for acts of the
tenant (i.e., the “use” of the premises).  The language is also expansive and general enough to apply
directly to the landlord’s own negligence.  It covers liability arising out fo the “ownership” and
“maintenance” of the land, areas in which the landlord could be held liable regardless of any
involvement of the tenant.
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This endorsement provides a blank line for the description of the “Premises.”  (Note that the blank
calls for a description of the “Premises,” but the coverage language refers to the “land” leased to the
tenant).  As noted below, care must be exercised in completing this blank for the reasons mentioned
below.

This endorsement contains two significant carve outs.  The first is for liabilities that “take place after
(the tenant) ceases to lease that land.”  This carve out excludes coverage for liabilities that
technically occur after cessation of the tenancy but relate to acts or omissions during the tenancy.

The second carve out is for structural alterations, new construction or demolition operations
“performed by or on behalf of the person shown in the Schedule (the additional insured–i.e.., the
landlord).”  This carve out excludes protection for liabilities associated with construction activities.
If the tenant will be engaged in any construction activities (e.g., tenant improvements), then another
endorsement form should be used.

Coverage for Liabilities arising after expiration of the tenancy but attributable to the tenant’s acts
or omissions prior to completion may be added by requiring both this endorsement and the
endorsement in Appendix 22.

This endorsement, however, has a major coverage gap.  It extends coverage to the additional insured
landlord for Liabilities arising out of ownership, maintenance or use “of that part of the premises
leased” to the [named insured, tenant].  A coverage gap occurs if the Liability arises out of an act or
omission occurring outside of the “premises” as such term is defined in the lease, for example, in
the Common Areas maintained by the Landlord or in the alley behind the project.



RISK MANAGEMENT Page 109

Appendix 17

CGL “Other Insurance” Clause

(1986 Through 1996 Editions of ISO’s CGL 00 01)

4. Other Insurance.

If other valid and collectible insurance is available to the insured for a loss we cover under Coverages A

or B of this Coverage Part, our obligations are limited as follows:

a. Primary Insurance

This  insurance is primary  except w hen  b. be low applies .  If this  insurance is primary, our obligations

are not affected unless any of the other insurance is also primary.  Then, we will share with all that

other insurance by the method described in c. below.

b. Excess Insurance

This  insurance is excess over any of the other insurance, whe ther p rimary, excess, contingent or

on an y othe r bas is:

(1) That is Fire, Extended Coverage, Builders Risk, Installation Risk or similar coverage for “your

work;”

(2) That is Fire insu rance fo r prem ises ren ted to you or  temp orarily occu pied by you w ith

permission of the owner; or

(3) If the loss arises out of the maintenance or use of aircraft, “au tos” or wa tercraft to  the extent

not sub ject to Ex clusion g . of Cove rage A (S ection I)

When  this insura nce is ex cess, w e will have no  duty unde r Cover ages A  or B to defend any claim or

“suit” that any other insurer has a  duty to  defe nd.  If n o other ins urer  defe nds , we w ill undertake to do

so, but we will be entitled to the insured’s rights against all those other insurers.

When  this insurance is excess over other insurance, we will pay only our share of the amount of the

loss, if any, that exceeds the sum of:

(1) The total amount that all such other insurance would pay for the loss  in the absence  of this

insurance; and

(2) The total of all deductible and self-insured amounts under all that other insurance.

W e will share the remaining loss, if any, with any other insurance that is not described in this Excess

Insurance prov ision a nd was no t bought spec ifically  to apply in excess of the Limits of Insurance

shown  in the Dec larations o f this Cov erage P art.

c. Method of Sharing

If all the other insurance permits contribution by equal shares, we will follow this method also.  Under

this appr oach eac h insu rer contrib utes  equa l am oun ts un til it has paid its applicable limit of insurance

or none  of the loss  rema ins, which ever co mes  first.

If any of the other insurance does not permit contribution by equal shares, we will contribute by limits.

Under this method, each insurer’s share is based on the ratio of its applicable limit of insurance to the

total applicable limits of insurance of all insurers.

[Copyrigh t, Insuranc e Service s Office , Inc., 1994 ] [Emphasis added ]
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Commentary: [ 57-58 ] 

As noted in the Commentary following Appendix 18, this Appendix sets out the “other insurance”
language contained in ISO CGL insurance forms prior to 1997.  Due to this provision and similar
provisions contained in most standard form CGL policies, both the Named Insured’s Policy and the
Additional Insured’s Policy will be treated as “primary” and contributing to an insured loss on an
allocated basis.  Appendix 19 is ISO’s attempt to alter this result.
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Appendix 18

1998 ISO CGL 00 01 “Other Insurance” Clause

4. Other Insurance

b. Excess Insurance

This insurance is excess  over:

* * *

(2) Any other primary  insuranc e available to  you covering liability for damages arising out of the

premises or operations for which you have been added as an additional insured by

attachm ent of an e ndorse ment.

[Copyrigh t, Institute Serv ices, Inc., 19 97] [Emphasis added ]

Commentary: [ 57-58 ] 

Appendix 18 is ISO’s most recent version of the standard “other insurance” clause in standard
liability insurance policies.  Most CGL policies contain an “other insurance” provision like that set
out as Appendix 17.  Insurance containing an “other insurance” provision like the one in Appendix
17 make the insured’s insurance primary and contributing towards payment of losses also covered
by another insured’s insurance, except for insurance of the type listed in 4b “Excess Insurance”of
Appendix 17.  The 1998 ISO revised “other insurance” clause, if contained in an insured’s policy,
provides that the insured’s insurance is excess over any insurance coverage afforded the insured by
being designated as an “additional insured by attachment of an endorsement.”  This is ISO’s attempt
to make an additional insured’s own CGL insurance excess if it is added to another’s insurance as
an additional insured by an endorsement to the other person’s (e.g., an owner added to a contractor’s
insurance) as an additional insured by an endorsement.  Note, however, that this provision is not
triggered if the additional insured is automatically an additional insured on another insured’s CGL
policy.  In such cases, it is still necessary to endorse the additional insured’s policy to make it excess
over the policy which names the additional insured as an additional insured in order to avoid both
policies being primary and co-contributing.

Appendix 19 is a form of endorsement to an insured’s own insurance policy designating it as being
excess over insurance available to it as an additional insured.  The purpose of this type of
endorsement is to keep an insured’s insurance for which it has paid the premium from being called
on to be primary and co-contributing with a policy on which it is an additional insured.
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Appendix 19

CGL  Endors emen t - Endors emen t to Indem nitee’s “O ther Insura nce” C lause O ccurrenc e Form

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART (OCCURRENCE VERSION)

Paragraph 4.b of the COMMERCIAL GENERAL LIABILITY CONDITIONS (SEC TION IV) is amended as

follows:

b. Excess Insurance

This  insurance is excess over any of the othe r insuran ce, whether primary, excess, contingent or on

any other b asis :

(1) That is Fire , Exte nded Co vera ge, B uilder ’s Ris k, Ins tallatio n Ris k, or  sim ilar coverage for

“your work ;”

(2) That is Fire Insurance for premises rented to you; or

(3) If the loss a rises ou t of the m aintenan ce or us e of aircra ft, “autos,” o r watercr aft to the extent

not subject to Exclusion g. of Coverage A (Section I); or

(4) That is valid and collectible insurance available to you as an additional insured under a policy

issued to:

(a) an independent contractor performing work or services for you;

(b) a tenant renting or leasing land or premises from you;

(c) a lessee of equipment owned by you; or

(d) the operator of an oil or gas lease in which you have a n onope rating wor king intere st.

When  this insurance is excess, we will have no duty under Coverages A or B to defend any claim o r “suit”

that any other ins urer has  a duty to def end.  If  no other insurer defends, we will undertake to do so, but we

will be entitled to the insured’s rights against all those other insurers.

When  this insurance is excess over other insurance, we will pay only our share of the amount of the loss,

if any, that exceeds the sums of:

(1) The total amount that a ll such  othe r insu ranc e would pa y for the loss  in the absence of this insurance;

and

(2) The total of all deductible and self-insured amounts under all that other insurance.

W e will share the remaining loss, if any, with any other insurance that is not described in this Excess

Insurance provision and w as no t bought spec ifically to  apply in  excess  of the  Lim its of In sura nce  show n in

the Dec larations o f this Cov erage P art.

[Copyrigh t 2001 Inte rnational R isk Ma nagem ent Institute, In c.] [Emphasis added ]

Commentary:

Appendix 19 is a form of endorsement to an insured’s own insurance policy (occurrence form)
designating it as being excess over insurance available to it as an additional insured.  The purpose
of this type of endorsement is to keep an insured’s insurance for which it has paid the premium from
being called on to be primary and contributing.
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Appendix 20

CGL Endorsement - Blanket Endorsement

BITUMINOUS FIRE & MARINE INSURANCE

CONTRAC TORS EXTEND ED LIABILITY COVER AGE - GL-2785-TX (07/00)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

It is agreed that the provisions listed below apply only upon the entry of an : in the box next to the caption of such
provision.

A. :  Partnership and Joint Venture Extension F. :  Personal Injury - Contractual Coverage
B. :  Blanket Additional Insureds - Construction Contracts G. :  Nonemployment Discrimination
C. :  Blanket Waiver of Subrogation H. :  Liquor Liability
D. :  Unintentional Failure to Disclose Hazards I. :  Broadened Conditions
E. :  Broadened Mobile Equipment J. :  Blanket Additional Insureds - Equipment Leases

A.  PARTNERSHIP AND JOINT VENTURE EXTENSION

The following provision is added to Section II - WHO IS AN INSURED.

The last full paragraph which reads as follows:

“No person or organization is an insured with respect to the conduct of any current or past partnership,
joint venture or limited liability company that is not shown as a Named Insured in the Declarations.”

is deleted and replaced by the following:

5. With respect to the conduct of any past or present joint venture or partnership now shown as a Named
Insured in the Declarations and of which you are or were a partner or member, you, and others
identified in paragraphs 1 through 3 above, subject to the conditions and limitations contained therein,
are insureds, but only with respect to liability arising out of “your work” on behalf of any partnership
or joint venture no shown as a Named Insured in the Declarations, provided no other similar liability
insurance is available to you for “your work” in connection with your interest in such partnership or joint
venture.

6. A partnership or joint venture, now shown as a Named Insured in the Declarations, of which you have
33% or more ownership interest at the time of “bodily injury” or “property damage” caused by an
“occurrence” or “personal and advertising injury” caused by an offense, is an insured, provided that
no other similar liability insurance is available to that partnership or joint venture.

B.  BLANKET ADDITIONAL INSUREDS - CONSTRUCTION CONTRACTS

Section II - WHO IS AN INSURED is amended by adding the following:

7. Any person or organization for whom you are performing operations if you and such person or
organization have agreed in a written contract or written agreement executed prior to any loss that
such person or organization will be added as an additional insured on your policy up to the limits of
liability required by such contract or agreement with respect to liability resulting from:

a. “your work” for the additional insured(s), or

b. actions or omissions of the additional insured(s) in connection with their general supervision
of “your work.”

With respect to the insurance afforded these addit ional insureds, the following additional  provisions app ly:

a. None of the exclusions under Coverage A except exclusions (a), (d), (e), (f), (h2), (i), (m) and (o),
apply to this insurance.
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b. Additional Exclusions.  This insurance does not apply to:

(1) “Bodily injury” or “property damage” for which the additional insured(s) are obligated to pay
damages by reason of the assumption of liability in a contract or agreement.  This exclusion
does not apply to liability for damages that the additional insured(s) would have in the
absence of the contract or agreement.

(2) “Bodily injury” or “property damage” occurring after:

(a) All work on the project(s) (other than service, maintenance, or repairs) to be
performed by or on behalf of the additional insured(s) has been completed; or

(b) That portion of “your work” out of which the injury or damage arises has been put
to its intended use by any person or organization other than another contractor or
subcontractor engaged in performing operations for a principal as a part of the
same project.

(3) “Bodily injury” or “property damage” arising out of any act or omission of the additional
insured(s) or any of their employees, other than the general supervision of work performed
for the additional insured(s) by you.

(4) “Property damage” to:

(a) Property owned, used or occupied by or rented to the additional insured(s):

(b) Property in the care, custody, or control of the additional insured(s) or over which
the additional insured(s) are for any purpose exercising physical control; or

(c) “Your work” for the additional insured(s).

(5) “Bodily injury”, “property damage” or “personal and advertising injury”:

(a) Arising out of the rendering or failure to render any professional services by you or
by any additional insured, but only with respect to either or both of the following
operations:

(i) Providing engineering, architectural or surveying services to others in your
or the additional insureds capacity as an engineer, architect or surveyor,
and

(ii) Providing, or hiring independent professionals to provide, engineering,
architectural or surveying services in connection with work you or an
additional insured performs.

(b) Subject to paragraph (c) below, professional services include:

(i) The preparing, approving or failing to prepare or approve maps, shop
drawings, opinions, reports, surveys, field orders, change orders, or
drawings and specifications; and

(ii) Supervisory or inspection activities performed as part of any related
architectural or engineering activities.

(c) Professional services do not include services within construction means, methods,
techniques, sequences and procedures employed by you in connection with your
operations as a construction contractor.

Any coverage provided herein will be excess over any other valid and collectable insurance available to the additional
insured(s) whether primary, excess, contingent or on any other basis unless you have agreed in a written contract or
written agreement that this insurance will be primary.  This insurance will be noncontributory only if so stated in a written
contract or written agreement.

The limits of liability afforded any additional insured(s) will be limited to those amounts stated in the written contract or
agreement and further subject to the limits stated in SECTION III - LIMITS OF INSURANCE.
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C.  BLANKET WAIVER OF SUBROGATION

SECTION IV - COMMERCIAL GENERAL  LIABILITY CONDITIONS, Item 8, is replaced with:

8. Transfer of Rights of Recovery Against Others to Us and Blanket Waiver of Subrogation.

a. If the insured has rights to recover all or part of any payment we have made under this
Coverage Form, those rights are transferred to us.  The insured must do nothing after loss
to impair those rights.  At our request, the insured will bring “suit” or transfer those rights to
us and help us enforce them.

b. If required by a written contract executed prior to loss, we waive any right of recovery we may
have against any person or organization because of payments we make for injury or
damage arising out of your operations on “your work” for that person or organization.

D.  UNINTENTIONAL FAILURE TO DISCLOSE HAZARDS

Although we relied on your representations as to existing and past hazards, if unintentionally you should fail to
disclose all such hazards at the inception date of your policy, we will not deny coverage under this Coverage Form
because of such failure.

E.  BROADENED MOBILE EQUIPMENT

SECTION V- DEFINITIONS.  Item 12. “mobile equipment,” Part b. is deleted and replaced as follows:

b. Vehicles maintained for use solely on or next to premises, sites or locations you own, rent or occupy.

F.  PERSONAL INJURY - CONTRACTUAL COVERAGE

SECTION I, Coverage B.  Item 2.  Exclusion a(5) is deleted.

G.  NON-EMPLOYMENT DISCRIMINATION

Unless “personal and advertising injury” is  excluded from this policy:

a. SECTION V - DEFINITIONS. Item 14. is amended to include:

“Personal and advertising injury” also means embarrassment or humiliation, mental or emotional
distress, physical illness, physical impairment, loss of earning capacity or monetary loss, which is
caused by “discrimination.”

b. SECTION V - DEFINITIONS, is amended to include:

22. “Discrimination” means the unlawful treatment of individuals based on race, color, ethnic
origin, age, gender or religion.

c.  SECTION I - COVERAGES.  Coverage B. 2. Exclusion.  Item a. is amended to newly include:

(11) Arising out of “discrimination” directly or indirectly related to the past employment,
employment or prospective employment of any person or class of persons by any insured;

(12) Arising out of “discrimination” by or at your, your agents or your “employees” direction or with
your, your agents or your “employees” knowledge or consent;

(13) Arising out of “discrimination” directly or indirectly related to the sale, rental, lease or sub-
lease or prospective sale, rental, lease or sub-lease of any dwelling, permanent lodging or
premises by or at the direction of any insured; or

(14) Fines, penalties, specific performance or injunctions levied or imposed by a governmental
entity, or governmental code, law, or statute because of “discrimination.”

H.  LIQUOR LIABILITY

SECTION I - COVERAGES.  Coverage A, 2. Exclusions.  Part c. is deleted.
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I. BROADENED CONDITIONS

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS Paragraphs a. and b. of Part 2., are deleted and
replaced with the following:

2. Duties in the event of an occurrence, claim or suit:

a. You must see to it that we are notified of an “occurrence” or an offense which may result in
a “claim” as soon as practicable after the “occurrence” has been reported to you, one of your
officers or an “employee” designated to give notice to us.  Notice should include:

(1) How, when and where the “occurrence” or offense took place;

(2) The names and addresses of any injured persons or witnesses; and

(3) The nature and location of any injury or damage arising out of the “occurrence” or
offense.

b. If a claim is made or “suit” is brought against any insured, you must:

(1) Record the specifics of the claim or “suit” and the date received as soon as  you,
one of your officers, or an “employee” designated to record such information is
notified of it; and 

(2) Notify us in writing as soon as practicable after you, one of your officers, your legal
department or an “employee” you designate to give us such notice learns of the
claims or “suit.”

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS:  The following is added to Part 2.

e. If you report an “occurrence” to your workers compensation insurer which develops into a liability claim
for which coverage is provided by the Coverage Form, failure to report such “occurrence” to us at the
time of  “occurrence” shall not be deemed in violation of paragraphs a., b., and c. above.  However,
you shall give written notice of this “occurrence” to us as soon as you are made aware of the fact that
this “occurrence” may be a liability claim rather than a workers compensation claim.

J. BLANKET ADDITIONAL INSUREDS - EQUIPMENT LEASES

SECTION II - WHO IS AN INSURED is amended to include any person or organization with whom you agree in a
written equipment lease or rental agreement to name as an additional insured with respect to liability arising out of
the maintenance, operation, or use by you of the equipment leased to you by such person or organization, subject
to the following additional exclusions.

The insurance provided to the additional insured does not apply to:

a. “Bodily injury” or “property damage” occurring after you cease leasing the equipment.

b. “Bodily injury” or “property damage” arising out of the sole negligence of the additional insured.

c. “Property damage” to:

(1) Property owned, used or occupied by or rented to the additional insured; or

(2) Property in the care, custody or control of the additional insured or over which the additional
insured is for any purpose exercising physical control.  (Emphasis added)
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Commentary:  

Hypothetical:  The Contractor’s insurance contains this “blanket” insurance provision.  Contractor
and Contractor’s insurance agent advise the Landlord and Tenant that since the Contractor has
“blanket” insurance for all of its construction activities and no other Landlord or Tenant has had a
problem with it, neither should they.

Insurance.  The blanket additional insured provision contained in this Endorsement as B,
Section II 7 designates as the additional insured “any person for whom you are performing
operations.”  The building owner (landlord) and the employees, officers, directors, successors and
assigns of the building owner and the tenant would not be covered.  The same omission is contained
in the blanket waiver of subrogation provision at C, Section IV 8b.  

Additional endorsements are required to extend these provisions to these additional designees.
See Appendix 13 and Appendix 14.  Provision B, Section II 7b(3) of the blanket additional insured
carves out of the additional insured coverage liabilities “arising out of any act or omission of the
additional insured ... other than the general supervision of work performed for the additional insured
....”  This carve effectively guts protection for the additional insured.  In order for the additional
insureds to have this protection endorsements in the form of Appendix 13 or Appendix 14 and
Appendix 22will need to be obtained. 

Note that the blanket additional insured endorsement provides that the insurance afforded thereby
to the additional insured will be “excess” over the additional insured’s other insurance unless the
contract between the contractor and the additional insured requires this coverage to be primary.

The blanket waiver of subrogation provision at C, Section IV 8b provides that it is triggered only
if the contract between the contractor and the tenant requires the insurer to waive its rights of
subrogation.  If the provision in the contract between the contractor and the tenant is not worded as
a waiver of the insurer’s subrogation rights (for example, if it is a release of claims between the
contractor and the tenant), then the insurer’s rights may not be effectively waived and the insurer
may be able to sue the tenant and the tenant related parties for reimbursement of claims paid by the
insurer.
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Appendix 21

CGL Endorsement - CG 20 33 07 98

Additional Insured–Owners, Lessees or

Contractors–Automatic Status When

Required in Construction Agreement with You

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Section II - Who Is An  Insured is amended

to include as an insured any person or

organization for whom you are performing

operations when you and such person or

organization have agreed in writing in a

contract or agreement that such person or

organization be added as an additional

insured on your policy.  Such person or

organization is an additional insured only with

respect to liability arising out of your ongoing

operations performed for that insured.  A

perso n's or organization's status as an

insured under this endorsement ends when

your operations for that insured are

completed.

B. With respect to the insurance afforded these

additional insureds, the following additional

exclusion applies:

This insurance does not apply to:

"Bod ily injury", "property damage" or

"personal and advertising injury" arising out of

the rendering of, or the failure to render, any

professional architectural, engineering or

surveying services, including:

1. The prep aring , app rovin g, or f ailing to

prepare or appro ve, m aps, shop

drawings, opinions, reports, surveys,

field  orders, change orders or drawings

and specifications; and

2. Supervisory, inspection , architectural or

engineering activities.

CG 20 33 07 98 Copyright, Insurance Services Office, Inc. 1997 (Emphasis Added )Page 1 of 1

____________________________________________________________________________

Commentary:  

This is a blanket endorsement attached to an insured contractor’s or subcontractor’s CGL policy
prior to a specific job or request by a beneficiary (the owner, lessee, or contractor, as the case may
be) that an additional insured endorsement be added to the insured’s policy covering the owner,
lessee or contractor as an additional insured.  This endorsement automatically makes “owners,
lessees or contractors” additional insureds on the insured contractor’s or insured subcontractor’s
CGL policy.  This endorsement provides coverage to the additional insured owner, lessee or
contractor for liabilities arising out of the contractor’s ongoing operations.  Liabilities occurring
after completion of the insured contractor’s or insured subcontractor’s work are not covered.  See
discussion of the scope of coverage of an additional insured’s negligence “arising out of the
contractor’s ongoing operations” versus coverage of an additional insured’s negligence “arising out
of the contractor’s work” at Footnote  [ 56 ] .  This endorsement provides additional insured coverage
only for “any person or organization for whom you are performing operations” and thus does not
cover officers, directors, employees, agents, or contractors of these persons.  It does not cover other
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persons related to the blanket additional insureds, such as its lenders, managing agents, and other
tenants in the building.
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Appendix 22

CGL Endorsement - 20 37 10 01

Additional Insured–Owners, Lessees or

Contractors–Completed Operations

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:

     [(a) Crescent Real Estate, and its successors and assigns as owner of the Property (the “Building

Owner”),  and its directors and employees, (b) Crescent Management, L.L.P. (the “Property Manager”), (c)

___________ (the”Building Owner HVAC Contractor”), (d) ______________ (th e”Building Owne r Secur ity

Service”), (e) __ ___________ (“P arkin g Ga rage  Ope rator ”), (f) _ _________________ (“B uilding  Own er’s

Architect”), (g) G eneral Ele ctric C redit C orpo ration  (“Bu ilding O wne r’s Lender”), (h) DeBaker & Coolidge,

L.L.P.,  and its su ccess ors and  assigns , as Ten ant, and its m emb ers and  emp loyees, and (i) John Doe

DeB ake r, M.D ., individ ually]

Location and Description of Completed Operations:

     [5 Housto n Cen ter, 123 F annin, Su ite 123, Ho uston, T exas in th e Building k nown a s the xyz C enter.]

Additional Premium :  $__________________.

(If no en try app ears  abov e, info rmation  requ ired to  com plete  this endo rsem ent w ill be sh own  in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as an insured the person or organization shown in the

Schedule, but only with respect to liability arising out of "your work " at the location designated and described

in the schedule of this endorsement performed for that insured  and in cluded in the "products-completed

operation s hazard ".

CG 20 37 10 01 Copyright, ISO Properties, Inc. 2000  (Emphasis Added ) Page 1 of 1



RISK MANAGEMENT Page 121

Commentary:  

This endorsement makes designated persons (e.g., owners, lessees or contractors) additional insureds
on the insured contractor’s or insured subcontractor’s CGL policy.  This endorsement provides
coverage to the additional insured owner, lessee or contractor for liabilities arising out of the
contractor’s “work.”  The endorsement thus extends coverage to the designated additional insureds
for insured liabilities occurring after completion of the insured contractor’s or insured
subcontractor’s work.  See discussion of the scope of coverage of an additional insured’s negligence
“arising out of the contractor’s ongoing operations” versus coverage of an additional insured’s
negligence “arising out of the contractor’s work” at Footnote  [ 56 ] .  This endorsement extends
additional insured coverage to the designated persons listed int the Schedule.  If a person is not
listed, then it is not covered.  Care therefore should be exercised in completing the schedule to list
all persons for which this coverage is required (e.g., lenders, managing agents, other contractors,
officers, directors, and employees, etc.].
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Appendix 23

CGL Waiver of Subrogation Endorsement - CG 24 04 10 92

Waiver of Transfer of Rights or Recovery Against Others To Us

This endorsement modifies insurance provided under the following:

SCHEDULE

Name of Person or Organization:_____________________________________________________________.

(If no entry appears above, the information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

The TRANSFER OF RIGHTS OF RECOVER Y AG AIN ST O TH ERS  TO  US C ond ition

(Section IV)–COMMERCIAL GEN ERAL LIABILITY CONDITIONS) is amended by the addition of the following:

W e waive any rights of recovery we may have against the person or organization shown in the Schedule

above because of paym ents we ma ke for injury or damage” arising out of your ongoing operations or

“your work ” done under a contract with that person or organization and included in the “products-completed

operations hazard.”.  This waiver applies only to the person or organization shown in the Schedule above.

CG 24 04 1 0 92                     [Copyright, Insurance Services O ffice, Inc., 1992]                        Page 1 of 1

_____________________________________________________________________________________

Commentary:

Despite the fact that Condition 8 of ISO’s CGL policy impliedly (though not expressly) allows an
insured to waive recovery against a third party prior to loss, ISO nevertheless has promulgated this
form.  This form serves a purpose.  It documents that the insurer is aware of the contractual
agreement between its insured and the person named in the schedule.  It also serves as evidence that
the insured’s waiver of its own recovery rights has not jeopardized its coverage under the policy.
Since the other party will usually have a substantial interest in knowing that the endorsed policy is
valid and in force, the reassurance provided by a formal subrogation waiver can be significant.
However, it is generally thought that a waiver of subrogation in a contract benefitting a party who
will be included as an additional insured under the named insured’s policy is not required.  The
liability insurer is generally prohibited from subrogating against the additional insured.  A reason one
might include the waiver of subrogation endorsement and a contractual waiver of recovery in this
situation is that the named insured (the contractor) might fail to effect the additional insured status
on behalf of the additional insured-owner.
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Appendix 24

Owner’s Protective Liability Policy Endorsement - CG 29 88 10 93

Waiver of Transfer of Rights or Recovery Against Others To Us

This endorsement modifies insurance provided under the following:

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization:

_______________________________________________________________.

(If no entry appears above, the information required to com plete  this  endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

The TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US C ond ition (S ectio n IV) is  amended

by the addition of the following:

W e waive any rights of recovery we may have against the person or organization shown  in the S chedule

above becau se of pa ymen ts we make fo r “bodily injury” or “property damage” arising out of your ongoing

operations.  This waiver applies only to the person or organization shown in the Schedule above.

CG 29 88 1 0 93              [Copyright, Insurance Services Office, Inc., 1993]                                Page 1 of 1

_______________________________________________________________________________________

Commentary:

This form of endorsement is issued upon request of the Owner/Landlord-Tenant, if the Owner has
purchased an Owners and Contractors Protective Liability Policy as opposed to being listed as an
additional insured on the Contractor’s CGL  policy.  See the AIA provisions (11.3) in Appendix 1
and the Commentary following Appendix 1.  See the Commentary following Appendix 23 for a
discussion of waivers of subrogation against insureds and additional insureds.
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A. Indemnity.

[ 1 ] Elements of Ind emnity Prov isions.  An indemnity is comprised  of the following five compone nts:

1. The "indemnitors" (the  "Indemnifying Persons");

2. The "indemnitees" (the "Indemnified Persons"); 

3. The liabilities which are indemnified against resulting from the Indemnified Matters                 

(the "Indemnified Liabilities");

4. The indemnified events, acts or omissions (the  "Indemn ified Matters"); and

5. The excluded matters or excluded liabilities (the "Excluded Matters or Liabilities").

[ 2 ]  “Indem nify.”   “Indem nity” is a shifting of the risk of a  loss from a liab le person to  another.  However, many times

scriveners use an indemnity provision whe n they do not know whe ther the Indemnified Perso n is a potentially liable

person.  Sometimes, the indemnity provisions are no more than a restatement of existing duties, "I will indemnify you

for my wrongs;" " You will ind emnify me for your wrongs."  However, it is not necessary that the words "indemnify" or

"indemn ity" be used or even that the promise be in writing.  14 TEX. JUR. 3d Contribution and Indemnification § 14

Form (1997); 26 TEX. JUR. 2d Statute of Frauds § 29.

[ 3 ]  Elements -  1995 Proportionate Respo nsibility Statute.  In 1997 the 74th Texas Legislature enacted significant

"tort reform" amendments to Chapter 33 of the C ivil Practice & Remedies Code (referred to herein as the "1995

Proportionate  Responsibility Statute" or the "1995 Statute").  Holman, Gallagher and Bo udreaux,  Contribution and

Indem nity and Com plex Settlement Ag reements,  INSURANCE LAW SEMINAR D  (UNIV. HOU. 1996).  The 1995

Propo rtionate  Responsibility Statute is applicable to any cau se of action based on tort. § 33.002 of the 1995 Statute.  The

inclusive nature of the 1995 Statute is indicated by § 33.003--"Determination of Percentage of Responsibility" which

provides that

The trier of fact, as to each ca use of action a sserted, shall de termine the p ercentage o f responsibility,

stated in whole numbers, for the following persons with respect to each person's causing or contributing

to cause in any way the harm for which recovery of damages is sought, whether by negligent act or

omission, by any defective or unreasonably dangerous product, by other conduct or activity that violates

an applica ble legal stand ard, or by a ny combin ation of these: ..."

The 1995 Statute continues the "tort reform" scheme codified in 1987 (the “1987 Statute”) as § 33.013(a) "Amount of

Liability" the Civil Practice & Remedies Code unchanged.  Section 33.013(a) provides that

Except as provided in Subsections (b) and (c), a liable defendant is liable to a claimant only for the

percentage of the dama ges found b y the trier of fact eq ual to that defendant's percentage of respon sibility

with respect to the  personal inj ury, prope rty damage, death, or other harm for which the damages are

allowed.

This is the general rule appo rtioning liability in acc ordance  with each liable  defendan t's portion of resp onsibility.  The

1995 Statute allows for " joint and several liability" in the following limited cases:

(1)  Defendants With Greater than 50% R esponsibility.  Section 33.013(b) of the 1995 Statute amended the 1987

Statute to raise the threshold for the imposition of joint and several liability from 10% responsibility to "greater than

50%" responsibility.  A liable defendant who the trier of fact determines is greater than 50% responsible for the harm,

is jointly and severally liable for the damages with other liable defendants.  In raising the threshold for imposition of joint

and several liability, the 1 995 Sta tute eliminated the requirement that the responsibility of the defendant in a negligence

action be greater than the percentage of responsibility attributed to the claimant due to the 51% Bar Rule.  The 1995

Statute eliminated from the imposition of joint and several liability the provision in the 1987 Statute in § 33.013(c)(1)

which imposed joint and several liability in cases where the defendant's percentage of liability was more than 10% and

the plaintiff was "innocent" (no percentage of responsibility assessed to the plaintiff).
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(2)  Toxic Torts Greater than 15 % of the Respo nsibility.  Section 33.013(c) of the 1995 Statute imposes joint and

several liability on a defendant if the percentage of responsibility attributable to the defendant is "greater than 15%" and

is caused by the depositing, discharge, or release  into the environment of any hazardous or harmful substance, or if the

claimant's perso nal injury, pro perty dam age, death o r other harm  resulted from  a toxic tort.

(3)  Penal C ode.  The 1995 Statute also adds § 33.002(b), providing for joint and several liability for a defendant who,

with specific inten t to do harm to others, acts in concert with another person to engage in conduct under certain listed

Sections of the Penal Code (e.g., § 32.46 securing execution of a document by deception;§ 19.02 murder).

(4)  51% B ar Rule Applicable to Cases un der 1995 Statute .  The 1995 Statute provides for a 51% Bar Rule similar

to the 1987  Statute.  Section 33.001 provides that a "claimant may not recover damages if his percentag e of respon sibility

is greater than 50 percent."  The 1995 Statute, however, eliminates the distinction p reviously app licable to mixed theory

cases which applied a 60% Bar Rule.  The  1987 S tatute did  not bar a claimant's recovery in a mixed theory case where

at least one defendant was found liable based upon strict liability or breach of a UCC warranty, unless the claimant was

at least 60% responsible.

1. Indemnifying Persons.

[ 4 ] Indemnifying Persons - Status Not Implied.  In Jones v. San Angelo Nat. Bank, 518 S.W.2d 622 (Tex. Civ.

App.--Beaumont 1974, writ ref'd n.r.e.) the court found that a corporation was not an Indemnifying Person and refused

to require the corporation to make contribution to a shareholder for one-half the amount paid by such shareholder to the

other shareholder in connection with the paying shareholder's satisfaction of a debt of the corporation pursuant to a

corpora te dissolution a greement.

Mu ltiple Indemnifying Persons: Rights of Contribution.  When two persons separately indemnify a third party, then

as between  themselves, ea ch is liable for o nly half.   Hobb s v. Teledyn e Mova ble Offsho re, Inc., 632 F.2d 1238, 1241

(5th Cir. Unit A 1980)--applying Louisiana law.

Indemnifying an Indemnifying Person: No Right of Contribution.  The court in Campbell v. Sonat Offshore Drilling,

Inc., 27 F.3d 185 (5th  Cir. 1994 ) rejected the  argument o f Frank's Casing  Crews and  Rental T ools that it could  obtain

contribution from Union Texas Petroleum in a case where both Frank's and Union had indemnity agreements naming

a liable third party (Sonat Offshore Drilling) as an Indemnified Person.  In an earlier case,  Camp bell v. Sonat Offshore

Drilling, Inc., 979 F.2d 1115 (5th Cir. 1992) ("Campbell I" ) the court found that Frank was obligated to indemnify Sonat

Offshore Drilling for an injury sustained by Frank's employee (Campbell).  In this second case ("Campbell II") Frank

was attempting to share its liability with Union Texas Petroleum since both Frank and Union Texas Petroleum had

indemnified Sonat for injuries to Frank's employees.  The court in Campbell II  foun d, howe ver , tha t Fra nk's  indemnity,

which was contained in its contract with Union Texas Petroleum, expressly provided that Frank indemnified both  Sonat

and Union Texas Petroleum for injuries to F rank's emplo yee.  Union Texas Petroleum did not have to make contribution

despite  i ts separate indemnity undertaking in the contract between Union Texas Petroleum and Sonat.  These cases

involved injuries sust aine d by  Cam pbe ll, an  emp loye e of  Fra nk's  Casing Cre ws and Re ntal Too ls, who was inju red while

transferring onto the jack-up drilling vessel owned by Sonat Offshore Drilling.  Union Texas Petroleum had chartered

Son at's  vessel and ha d agreed  to indemnify S onat for such  injuries (the U TP/So nat Contra ct).  Frank's had  agreed to

indemnify  Union Tex as Petroleum and  Sonat against liability for injuries to F rank's emplo yees in its contract with UTP

(the UTP /Frank's Con tract).  Also see Foreman v. Exxon Corp., 770 F.2d 490, 498 n.13 (5th Cir. 1985) and Corbitt v.

Diam ond M . Drilling Co ., 654 F.2d 329 (5th Cir. Unit A 1981).

[ 5 ] Indemnifying Person - Authority to  Enter Indemnity Contra ct.  In Rourke v. G arza , 511 S.W.2d 331, 334 (Tex.

Civ. App .--Houston [ 1st Dist.]  1974), aff'd  530 S.W .2d 794  (Tex. 19 75), the T exas Supr eme Co urt refused to  enforce

an indemnification clause contained in a delivery receipt for leased equipment.  The receipt was signed by an employee

of the contracto r who did n ot have actu al or appa rent authority  to bind the contractor and the contractor did not have

actual knowledge of the terms set forth in the receipt prior to signature.

2. Indemnified Person.

[ 6 ] Indemn ified Perso ns - Statu s Not Imp lied.  The importanc e of specifically designating in the indemnity clause

all of the persons intended to be Indemnified Persons is emphasize d by Melvin Green, Inc. v. Questor Drilling Corp.,

946 S.W.2d 907 (T ex.App.--A marillo 19 97, no writ ) where the co urt found that a  consultant was not an Indemnified
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Person within the listing of indemnity clause covering the “Operator, its officers, directors, employees and joint owners”.

Other provisions of the IADC Drilling Bid Proposal and Daywork Drilling Contract specifically listed “consultants”.

For example, the provision defining “daywork” stated that “For purposes hereof the term ‘daywork’ means ... under the

direction, supervision and control of Operator (which term is deemed to include an employee, agent, consultant or

subcontra ctor engag ed by Op erator to dir ect drilling op erations).”

[ 7 ] Indemnified Pe rsons - Architec ts.  Contractua l indemnity for m alpractice b y architects and  engineers is  void.  Only

insurance companies may indemnify architects and engineers for malpractice pursuant to professional liability policies.

TEX. CIV. P RAC. &  REM. CODE ANN. §§  130.00 1-.005 (V ernon Sup p. 2003 ).  This statute d oes not pre vent a

negligent contractor  from indem nifying a non-neg ligent architect.  Foster, H enry, He nry, & Tho rpe, Inc. v. J. T . Const.

Co.,  Inc., 808 S.W.2d 139 (Tex . App.--El Paso  1991, writ denied).  This Section was amended effective September 1,

2001, to  also provid e that:

A covenant or promise in, in connection with, or collateral to a construction contract other than a contract

for a single family or m ultifamily residenc e is void  and unenfo rceable if  the covenant or promise provides

for a registered architect or licensed enginee r whose engineering or architectural design services are the

subject of the construction contract to indemnify or hold harmless an owner or owner’s agent or employee

from liability for damage that is caused by or results from the negligence of an owner or an owner’s agent

or employee.

3. Indemnified Liabilities.

a. Claims.

[ 8 ] Indemnified Liability - “Claims.”  The Texas Suprem e Court in  Fisk Elec. Co. v. Constructors & Assoc., Inc., 888

S.W.2d 813 (Tex. 1994) found that the following language did not meet the exp ress negligenc e test:

Provision:

...[t]o the fullest extent pe rmitted by law , [Fisk] shall  indemnify,  hold harmless and de fend [Constructors]

... from and a gainst all claims, damages, losses, and expenses, including but not limited to attorney’s fees

[arising out of or resulting from the performance of Fisk’s work].

Constructors brought a third party cause of ac tion against Fisk  seeking inde mnification ag ainst the claim o f Fisk’s

employee against Con structors.  Th e court held  that Fisk had n o duty to  indemnify Co nstructors, since  the indemn ity did

not expressly cover Fisk indemnifying Constructors for Constructors’ negligence.  The court then found that since Fisk

had no duty to ind emnify Constructors,  Fisk had no  liability for Constr uctors’ attorne ys fees in defend ing against Fisk’s

employee ’s suit.  Id. at 815.

b. Liabilities or Damages.

[ 9 ] Indemn ified Liab ility - “Liab ilities” or “D amage s.”  Indemnities have sometimes been classified as an "indemn ity

against “liability.”  Russell v. Le mons, 205 S.W.2d 629, 631 (T ex. Civ. Ap p.--Amarillo 1 947, writ ref'd n.r.e.).  In the

case of a prom ise to indemn ify against liability, a cause  of action acc rues to the indemnified person only when the

liability has become  fixed and ce rtain, as by rend ition of a judg ment.  Possibility that liab ility triggering indem nity will

be incurred in pending a ction is a "future  hypothetical e vent" within m eaning of rule  that Uniform  Declarato ry Judgme nts

Acts gives court no power to pass upo n hypothetica l or continge nt situations.  Boorhem-Fields, Inc. v. Burlington

Northern  Railroad  Co.,  884 S.W.2d 530 (Tex. Ap p.--Texar kana 199 4, no writ ); §  37.001 TEX. CIV.  PRAC. & REM.

CODE A NN. (Vernon 199 7).

[ 10 ] Indemn ified Liab ility - “Pun itive Dam ages.”    In drafting the classes of liabilities covered by an indemnity care

should  be given to the scope o f covered items.  For example, are “punitive damages” of the Indemnified Person to be

covered?  Are the punitive damages of an employee or an agen t covered , if the employer  is not liable?  For a discussion

of “punitive damages” see Alamo N at’l Bank v. Krau s, 616 S.W.2d 908, 910 (Tex. 1981) and TEX. CIV. PRAC. &

REM. CODE §§ 41.001 et seq. (Vernon 1997).
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c. Attorney’s Fees and C osts.

[ 11 ] Indemn ified Liab ility - “Atto rney’s F ees and C osts.”   Mu st First Pa ss Expres s Negligence Test to be

Indemnified for Defense C osts.  In Fisk Electric Co. v. Constructors & Assoc.s, Inc., 888 S.W.2d 813  (Tex. 1994), the

supreme court found that the express negligence requirement for the enforcement of an indemnity agreement is not an

affirmative defense to be alleged and proved by the defendant Indemnifying Person, but rather is a rule of contract

construction.  The court held that Fisk's obligation to pay attorney's fees arose out of its duty to indemnify.  A bsent a duty

to indemnify, there is no obligation to pay attorney's fees.  The supreme court declined to carve out an exception to the

express negligence ru le for contrac ts which althoug h they did no t expressly inde mnify the Indemnified Person for its own

negligence, clearly, expre ssly or broad ly covered  the Indemn ified Perso n's defense co sts.  Also see Glendale

Construction Services, Inc. v. Accura te Air Systems,  Inc., 902 S.W.2d 536 (T ex. App.--H ouston [1s t Dist.] 199 5,  writ

denied), holding no right to attorney’s fees absent an enforceable indemnity provision.

Attorney’s Fees.  The exp ense of defe nding a liability  suit and in subsequently enforcing the contractual indemnity are

reimbursa ble when the Indemnified Person recovers contractual indemnification from the Indemnifying Person.  An

Indemnified Person's attorney's fees in defending a liability suit are recoverable from the Indemnifying Person as

“indemnified damages” even though not expressly mentioned in the indemnity provision.  Attorney’s fees may be

awarded to the Indemnified Person pursuant to TEX. CIV. PRAC. & REM. CODE § 38.001(8) (Vernon 1997) in

connection with a suit against the Ind emnifying Pe rson for its bre ach of its contra ct of indemn ity.   Arthur’s Garage v.

Racal-Chubb, 997 S.W .2d 803  (Tex.Ap p.--Dallas 19 99, no writ ).  The purpose of indemnification is to make the

Indemnified Person whole. Tubb v . Bartlett, 862 S.W .2d 740 , 751 (T ex. App.--E l Paso 19 88, writ denied); Continental

Steel Co. v. H. A . Lott, Inc.,  772 S.W .2d 513 , 517 (T ex.App.-D allas 1989 , writ denied); Texas Const. Assoc., Inc. v.

Balli , 558 S.W .2d 513  (Tex. Civ . App.--Corpus Christi 197 7, no writ ); Fisher Constr. Co. v. Riggs, 320 S.W.2d 200

(Tex. C iv. App.--H ouston 19 59), rev'd on other grounds, 325 S.W.2d 126 (19 59) and vacated on other grounds, 326

S.W.2 d 915 (T ex. Civ. Ap p.-- Housto n 1959 ); Barnes  v. Calgo n Corp ., 872 F. Supp. 349, 353 (E .D. Tex. 1994).

Costs.   Howev er, a different rule may apply to “costs” and “expenses” beyond attorney’s fees.  In Arthur’s Garage v.

Racal-Chubb, 997 S.W .2d 803  (Tex.Ap p.-Dallas 1 999, no writ) the court held that failure of the indemnity provision

to expressly cover the Indemnified Person’s litigation costs prevented recovery of the following expenses incurred by

its attorney:  filing fees, courier fees, postage, telephone expenses, long distance charges, and fax charges.  The court

considered these costs to be included within the hourly billing rates and reasonable fees of the attorney, unless the

indemnity contract expressly covered these items as an Indemnified Matter.

Allocation of Costs of Defense Defending Indemnified Person and Persons Not Ind emnified.  An example where

an Indemnified  Person w as not fully protected is the ca se of Amerada Hess Corp. v. Wood Group Production

Technology, 30 S.W.3d 5 (Tex.App. [14 th Dist.] 200 0, writ denied).  In Hess the court found that a portion of the

attorney’s  fees Hess inc urred in de fending a suit  brought by an injured employee of the Wood Group was not covered

by the W ood G roup’s inde mnity.  Hess soug ht and ob tained reimb ursement fro m the W ood G roup for the  $200,0 00 it

had paid  to settle the claim, but was denied the right to recover 100% of the $141,743.75 in attorney’s fees it incurred

in defending the claim.  The trial court’s finding tha t the $200 ,000 settlem ent of the claim w as reasona ble was uph eld

by the court of ap peals desp ite the fact that another defendant (Graham) was released in the settlement agreement.  The

court found that the settlement amount was reasonable as to the potential liability of Hess alo ne.  Howe ver, Hess in

defending the claim, also was defending a claim against Graham for Graham’s negligence.  Hess had agreed to in demnify

Graham.  The Wood Group had indemnified Hess. Th e trial court held  that the Wo od Gro up indem nity did not include

Hess’ contractual obligation to indemnify Graham; and thus did not include the portion of Hess’ fees incurred in

defending Graham.

Settlement by Indemnifying Person Negates Indemnity for Defense Costs Incurred by Indemnified Person.  No

case has determined whether an Indemnified Person can recover against the Indemnifying Person under a contractual

indemnity  for its attorney’s fees in  defense of a n Indemn ified Liability,  if the Indemnifying Person settles the claim.  It

has been held  in an case involving common law indemnity that the Indemnifying Person’s settlement of a third party’s

claim, which if pr oved wo uld establish a commo n law right of inde mnification b y the Indemn ified Perso n, eliminates

attorne y's fees incurred b y the Indemn ified Perso n  in defendin g suit by the third p arty.  In Humana Hospital Corp. v.

American Medical Systems, Inc., 785 S.W.2d 144  (Tex. 1990), quoting its holding in Plas-Tex, , Inc. v. U.S. Steel Corp.,

772 S.W.2 d 442, 4 46 (Te x. 1989 ), the Texa s Suprem e Court in  Humana Hospital held that there is no right of indem nity

against a defe ndant who  is not liable to the plaintiff.  The court found that since the settlement did not include a court
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determination that the Indem nifying Perso n, America n Med ical, was neglige nt, the Indem nified Perso n, Human a, could

not obtain indemnity for its defense costs.

4. Indemnified Matters.

a. Breach of Contract.

[ 12 ] Indemnified Matter - Breach of Contract.  Contractual Obligations.  For example, it is not against public policy

for a withdrawing officer to indemnify a purchasing shareholder for I.R.S. penalties subsequently imposed on a

corporation and its shareho lders.  Tubb v. Bartlett,  862 S.W .2d 740 , 751 (T ex. App.--E l Paso 19 93, writ denied).  Also,

an indemn ity can cover economic damages to arise in the future to third persons due to the co ntractual arran gements

between contract parties.  Such indemnities are not governed by the express negligence or similar doctrine (if they do

not involve inde mnification ag ainst one’s future n egligence).  Transcontinental Gas Pipeline Corp. v. Texaco, 35 S.W.3d

658 (Tex.App.-Houston [1 st Dist.] 2000, no writ ).  However, shifting of risk from one contracting party to another

contracting party is neither an indemnity nor a release and need  not meet the fa ir notice and  express neg ligence tests

otherwise applicable to “extraordinary” shifting of risk.  Green I nternatio nal v. Solis , 951 S.W .2d 384  (Tex. 1 997)

(“no-damages-for-delay” provision in a construction contract that shifted to a subcontractor the economic damages

arising out of the risk of a project’s delay was enforceable by the contractor, even though the contractor may have caused

the delay, if the potential for delay was contemplated  by the parties, or if the delay was not for an unreasonable period

of time that would justify the subcontractor in abandoning the contract, or if the contractor did not engage in active

interference or wrongful conduct).  Perhaps the result might have been different in Griffin Indus. v. Foodmaker, Inc.,

22 S.W.3d 33 (Tex.App.-Houston [14th Dist.] 2000, no writ ) involving an injury to an employee of Foodmaker a/k/a Jack

in the Box if  the indemn ity had covered damages arising out of its breach of contract.  In Foodmaker  there was some

evidence that Griffin did not respond to service c alls to fix a grease r eceptacle  that it furnished Fo odmak er.  A

Foodmaker employee was injured when he slipped on a greasy ladder attempting to pour hot french fry grease into a

ventilator slot 6'10" above the ground.  The proper slot was broken.  The court said,

Assuming, without deciding, that Griffin did n ot respon d to one o r more serv ice requests in  a timely

manner, such conduct might constitute a breach of its service contract with Foodmaker but it is not

evidence  of negligence .  The duty to  pick up the g rease steam s solely from the  parties’ contra ct.

In DDD Energy, Inc. v. Veritas DGC Land, Inc., 60 S.W.3d 880 (Tex.App.-Houston [14 th Dist.] 200 1, no writ), the court

of appeals found that the following provision was not enforceable to shift DDD’s negligence to Veritas, but did not

prevent DDD from recovery from Veritas on a claim that Veritas breached its contract to perform its services in a good

and workmanlike manner:

Provision:

Section V-Op erations:

Veritas shall indemnify, defend, ... [D DD] fo r all claims, dam ages, causes  of actions, and  liabilities

resulting from  Veritas’ failure to conduct seismic operations in an orderly and w orkmanlike

manner...

Section X -Liability Indem nity:

Veritas shall protect, indemnify, defend and save [DDD ], ... harmless from and against all claims, ... and

causes of action ... asserted by third parties on account of ... damage to property of such third pa rties,

which ... damage is the result of the negligent act or omission, breach of this Basic Agreement or the

Supplemental Agreeme nt, or willful miscon duct  of Veritas ... Likewise, [DDD] shall protect, ind emnify,

defend and save Veritas, ... harmless from and against all claims, ... causes of action ... asserted by third

parties on account of ... damage to property of such third parties, which ... damage is the result of the

negligent act o r omission o r willful miscond uct of [DD D] ...

Suit was brought by Vickers, a landowner, against DDD, which was the lessee on an oil and gas lease covering Vickers’

land, for prope rty damage s sustained by V ickers due to  the cutting dow n of numero us oak and  mesquite  trees.  DDD had

hired Veritas to conduct seismic services on the Vickers’ land.  Veritas subcontracted with Brush Cutters to conduct
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brush clearing op erations.  DDD brought suit against Veritas seeking a declaratory judgment that Veritas is obligated

to defend an d indemn ify DDD  against cla ims based on damage to Vickers’ land caused by Veritas’ negligence.  The

court of appeals sustained the trial court’s granting of summary judgment against enforcement of the indemnity provision.

The court of appeals found that DDD’s action was an attempt to have Veritas indemnify DDD for DDD’s negligence.

However, the court reversed the trial court and remand ed the matter for further proceed ings regarding Veritas’

obligations under the indemnity provisions to d efend and indemn ify DDD against  third party  claims not ba sed on D DD’s

negligence.  Vickers had sued DDD  for (1) brea ch of duty to m anage and  administer the  lease, (2) bre ach of con tract,

(3) negligence, (4) malicious trespass, (5) negligent misrepresentations, (6) breach of fiduciary duty, (7) gross negligence,

and (8) inten tional tort.

b. Vicarious Liability.

[ 13 ] Indemnified Matter - Vicarious Liability.  Common Law Exposure to Vicarious Liabilities.  The common law

imposed "vicarious” liability, sometimes called "imputed negligence”, on persons in certain circumstances through the

doctrine of respondeat superior, under which a master (employer) is liable for the torts of its servants.  The respondeat

superior doctrine imposes liability on the employer even though the employer  did not co ntribute to the se rvant’s

negligent act.  The independent contractor rule evolved as a means to combat the harshness of the general common law

rule.  Under the independent contractor exception a person  is not liable for the negligence of its independent co ntractors.

However, numerous exceptions evolved to the independent contractor exception resulting in the risk of the reimposition

of liability even though the work is performed  by independent co ntractors.

(1) Employer-Employee v. Employer-Independent Contractor Relationships.  As distinguished from the

"employer-employee” relationship, the  "emplo yer-indepen dent contra ctor” relation ship exists in  situations where the

employer hires a third person to perform some act, but does not retain control of the means and methods used by the

independent contractor to perform the act.  Additionally, such independent contractors are genera lly specially skilled to

perform the  particular task.  4 4 TEX . JUR. 3d  227, Independ ent Contractors (1996).

(2) Exceptions to the Ind epende nt Con tractor  Rule .  Numerous exceptions evolved to the independent

contractor rule to the point that the "exceptions swallowed the rule.”  W. P. Keeton, PROSSER AND KEETON ON THE

LAW O F TORT S, § 71 (5th Ed. 1984).

(a) Liability to Third Parties for Acts of an Indepen dent Contracto r.  As codified in the

RESTATEMENT (SECOND ) OF TOR TS, §§ 410-429, a person is not liable for the acts or omissions of the

independent contractor  unless such pe rson has be en indepe ndently negligent.  The following exceptions to this non-

liability rule are recognized in Texas:

(i) Negligent Hiring.  A person is liable for the negligent hiring of the contractor.  44 TEX.

JUR. 3d 283, Independ ent contractors §56 In general, selection of Incompetent Contractor(1996 ); Simonton v. Perry,

62 S.W. 1 090 (T ex. Civ. Ap p. 1901 ); Webb v. Justice Life Ins. Co., 563 S.W.2d 347  (Tex. Civ. App .--Dallas, 197 8, no

writ).

(ii) Work Unlawful or Creates Nuisance.  Where the performance of the work contracted

for is unlawful, or creates a nuisance, the employer m ay be responsible for injuries to third pa rties caused by the

contracto r.  44 TE X. JUR . 3d 291 , Indepe ndent C ontracto rs, §56 Unlawful W ork (1996).

(ii) Project Necessarily Causes Loss or Injury.  The employer  may not, to esc ape liability,

contract for the project, the necessary or probable effect of which would be to in jure others.  44 TEX. JUR. 3d,

Independ ent Contractors § 68 Project necessarily ca uses loss or injury  293 (1996).

(iv) Duties Imposed by Statute .  If the prosecution of a project involves or results in a

violation of a duty imposed by statute on the employer, the mere fact tha t the work was  performe d by a con tractor will

not relieve the em ployer from  liability.  44 TE X. JUR . 3d, Independent Contractors  (1996).  So for instance the court

held in Sanchez v. M Bank of El P aso , 836 S.W.2d 151 (Tex. 1992) that the bank could not escape liability for the breach

of the peac e and wro ngful reposse ssion actions o f its independent contractor in repossessing plaintiff’s bank financed

automobile in violation of the requirements of TEX. BU S. & COM M. COD E § 9.503 (Vernon Sup p. 2003).



RISK MANAGEMENT Page 135

(v) Exercise of Public Fra nchise .  Where the work of a contractor involves the exercise of

a franchise granted the employer, the latter must answer for the torts of the contractor and see to the proper execution

of the granted  power.  44  TEX . JUR. 3d  296, Independ ent Contractors  §72 Exercise of pub lic franchise(1996).

(iv) Inheren tly Dangerous Work .  A person employing an independent contractor to do an

inherently dangerous work should see to it that the work is performed with such degree of care as is appropriate to the

circumstances, or that all reasonable precautions be taken during its performance, so that third pe rsons may b e effectually

protected against injury.  The employer cannot delegate his duty of care to an independent contractor so as to relieve

himself of his duty and the  liability for the nonp erformanc e of the duty.  T hus, the emp loyer may be  held responsib le to

third persons for injuries that are the proximate results of the inherently dangerous nature of the work contracted for,

whether the contractor’s act was done negligently or otherwise.  44 TEX. JUR. 3d 297, Independ ent Contractors  § 73

Inherently dan gerous work  (1996).

(b) Liability for Injuries to Employees of an Independent Contractor.  The mo st frequently

encountered exceptions to the independent contractor rule are situations where the courts have imposed liability upon

a person to the emp loyees of an independ ent contractor.  The following e xceptions are recogn ized in Texas:

(i) Premises Liability--Safe Work Place .  A person is liable if it "does not provide a sa fe

work place".  Actually, this statement of the rule is too b road.  M ore accur ately phrased , the rule requires the owner or

occupier to exercise o rdinary car to keep the premises in reasonably safe condition so that the employee of the

independent contractor  will not be injure d.  Redinger v. Living, Inc., 689 S.W.2d 415 (Tex. 1985); 59 TEX. JUR. 3d

168, Premises Liability §25 Duty owed business invitee and § 43 Failure to provide  safe place to work  270 (1996).

See, for instance, Stablein  v. Dow C hemica l Co.,  885 S.W.2d 502 (Tex. App.--El Paso 1994, no writ ) where the

court found that the premises owne r was not liable for injuries to an employee of a subcontractor (cafeteria worker

employed by a cafeteria services contractor working at the Dow plant).  The condition encountered by the employee (a

crate in the food freezer) was not a dangerous condition peculiar to the work being performed by the contractor.  The

contract with the contrac tor recogn ized that D ow did no t retain contro l over the me thod of the c ontractor p erforming its

work.  The injury a rose out of a n activity cond ucted by the  employee  in the course a nd scope  of the employees

employment by the contractor.  Dow’s duty to the em ployee was that owed b y an occupier of land to a b usiness

invitee--to warn the contractor and its emplo yees of any hidden dange rs existing on the premises.

The court of ap peals in Schley v. Structural Metals, Inc., 595 S.W.2d 572  (Tex. Civ. App.--W aco 197 9, writ ref’d

n.r.e.) held that the abolition of the "no duty” rule in occupier-invitee cases, in light of the adoption of the Comparative

Negligence and Contribution Statute in 1973 (discussed infra), necessarily set aside the rule that the knowledge of the

independent contractor  relieved the o wner or oc cupier of lan d of any duty to protect or warn the employees of the

independent contractor of dangers on the premises (even "open and obvious dangers”).

An employer may be liable fo r injuries suffered by the employee of an ind ependent contracto r as a result of a

defective appliance fu rnished by him .  44 TE X. JUR .3d, Independ ent Contractors,  § 48  Furnishing dangerous

appliances 275 (1996).

Similarly, a contractor in control of the premises owes a duty to the employees of its subcontractor similar to the

duty owed by the owner to the contractor as to the premises.  44 TEX. JUR.3d 276, Indepe ndent C ontracto rs, § 49

General con tractors (1996).

Liability is imposed upon the employer of the contractor in cases where the independent contractor’s work

involves a dangerous con dition on the owner’s prem ises which causes injury to the contractor’s employees.  The

exception is summarized  in the RESTA TEM ENT (S ECON D) OF T ORTS  (1966) as follows:

413. Duty to Provide for Taking of Precautions Against Da ngers Involved in Wo rk Entrusted to

Contractor.  One who employs an independent contractor to do work which the emp loyer should

recognize as likely to create, d uring its progress, a peculiar risk of physical harm to others unless special

precautions are taken, is subject to liability for physical harm caused to them by the absence of such

precautions if the employer:

(a) fails to provide in the contract that the contractor shall take such precautions, or
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(b) fails to exercise re asonable  care to pro vide some  other mann er for the taking of

such precautions.

416. Work Dangerous in Ab sence of Special Precautions.  One who employs an independent

contractor to do work which the employer should recognize is likely to create during its prog ress a

peculiar risk of physical ha rm to others  unless specia l precaution s are taken, is sub ject to liability  for

physical harm caused to them by the failure of the contractor to exercise reasonable care to take such

precautions, even though the employer has provided for such precautions in the contract or otherwise.

4.22. Work on Buildings and Other Structures on Land.  A possessor of land who entrusts  to an

independent contractor construction, repair, or other work on the land, or on a building or other structure

upon it, is subject to the  same liability as tho ugh he had  retained the w ork in his  own hands to others on

or outside of the land for physical harm caused to them by the unsafe condition of the structure:

(a) While  the possessor has retained possession of the land during the progress of the

work, or

(b) After he has resumed possession of the land upon its completion.

427. Negligence as to Danger Inherent in the W ork.  One who employs an independent contractor

to do the wo rk involving a sp ecial dange r to others which he contemplates or has reason to c ontempla te

when making the co ntract, is subject to liability for physical harm caused to such others by the

contractor’s failure to take reasonable precautions against such danger.

The introductory comments to these rules offers the following rationale:

The rules stated in the following §§ 416-429, unlike those stated in the preceding §§  410-415, do  not rest

upon any person al negligence  of the emplo yer.  They are  rules of  vicarious liability, making the

employer liable for the negligence of the independent contractor, irrespective of whether the employer

has himself been  at fault.  They arise  in situations in whic h, for reasons of policy, the employer is not

permitted to shift the responsib ility for the prope r conduc t of the work to  the contracto r.  The liability

imposed  is closely analog ous to that of a m aster for the neg ligence of a se rvant.

(ii) Retention of Control by Employer.  Liability is imposed on the employer of the

contractor where the employer retains control of the manner and means of the independent contractor’s performance of

its work.

Section 414 o f the RESTA TEM ENT (S ECON D) OF T ORTS  (1966) states the com mon law rule as follows:

414.  Negligence in E xercising Control Retained by Employer.  One who entrusts work to an

independent contractor, but who retains the control of any part of the work, is subject to liability for

physical harm to others for whose safety the  employer  owes a duty to  exercise rea sonable ca re, which is

caused by his failure to exercise control with reasonable care.

Comment c. to § 414 notes that in order to succeed in a cause of action against an employer, the plaintiff must prove:

(1) the owner- occupier retained co ntrol and supervision of the details of the work to the extent that the independent

contracto r was no long er free to do  the job its ow n way, and (2 ) such retained  control co ntributed to th e incident.

Similarly, Comment c. states the following as to the liability of a contractor for injuries to employees of its subcontractor:

It is not enough that (the employer) has merely a gen eral right to ord er the work sto pped o r resumed , to

inspect its progress or receive reports, to make suggestions or recommendations which need not

necessarily be followed, to prescribe alterations or deviations.  S uch a gener al right is usually reserved

to employer s, but it does no t mean that the c ontractor is c ontrolled a s to his method s of work, or a s to his

operative detail.  There must be such retention of a right of supervision that the contractor was not free

to work his o wn way.
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(iii) Borrowed  Servant Doctrine.  Another exception is the "borrowed servant” doctrine.

Under the borrowed servant doctrine the employer of the independent contractor becomes the employer of the

independent contractor’s employees.  Som etimes the employer is called the "sp ecial employer” unde r these

circumstanc es.  The follo wing factors ha ve been us ed by the co urts to find a "borrowed servant” relationship:  (1) the

right of the special employer to control the details of the employee’s performance USF & G v. Go odson, 568 S.W.2d

443 (Tex. Civ. App.-- Texarkana 1978, writ ref’d n.r.e.), but a contractual retention of control is not necessary, if actual

control is exercised Exxon Co rp. v. Perez, 842 S.W.2d 62 9 (Tex. 1992); (2) if the "special employer” pays the amount

of the premiums for workers compensation insurance to the employer  Marshal v. Toys-R -Us Ntye x, Inc., 825 S.W.2d

193 (Tex. Ap p.--Housto n [4th Dist.] 1 992, writ denied); (3) the right to hire and discharge, the obligation to p ay wages,

the carrying of the worker on the social security and income tax withholding rolls of the special employer; and (4) the

furnishing of tools to the employee.

c. Negligence– Extraordin ary Shifting o f Risk.

[ 14 ] Indemnified Matter - Negligence.  Indemnity against "one's own negligence" has long been recognized in Texas.

 Ohio O il Co. v. Sm ith, 365 S.W .2d 621 , 624 (T ex. 1963 ); Ethyl Corp. v. Daniel Const. Co ., 725 S.W .2d 705 (Tex.

1987).  In Atlantic R ichfield Co . v. Petroleu m Perso nnel, Inc., 768 S.W.2d 7 24 (Tex. 1989),  the Texas Supreme Court

held that the language of the contractual indemnity provision satisfied the express negligence test even though it did not

differentiate  between "degrees of negligence."  Certain "magic" words like "active," "passive," "sole ," "joint," or

"concurrent" to describe the degrees of negligence covered were not necessary.  The court determined that "any

negligent act or omission of AR CO" w as sufficient to de fine the parties' intent.  Id. at 726.  Perhaps what is more

important is to determin e what degr ee of negligen ce is exclude d from the ind emnity. e.g., "but not injuries due to  the sole

negligence of the _____ (e.g., landlord) ."

[ 15 ] Express Negligence Test:  Negligence of Indemnified Person Must be Expressly Covered As An Indemnified

Liability.  The Texas Supreme C ourt in Ethyl Corp. v. Daniel Const. Co., 725 S.W.2d 705 (Tex. 1987) held an

indemnity  provision to be unenfo rceable  because it d id not spec ifically state that the con tractor (D aniel) would

indemnify  Ethyl for Ethyl's own neglig ence.  The court overruled the clear and unequivocal standard as well as the three

exceptions to the standard listed in Firem an's  Fund  Insurance Co. v. Commercial Standard Indemnity Co., 490 S.W.2d

818 (Tex. 1972). In Ethyl, an employee of the contractor was injured while working on a construction project for the

owner. After the employee settled his claim for workers' compensation benefits, the employee sued the owner who, in

turn, sued the contractor (employer) seeking indemnity.  The jury found the owner 90% negligent and the contractor 10%

negligent.  The owner sued the contractor for indemnification on the following indemnity provision:

Contractor (Daniel) shall indemnify and hold Owner (Ethyl) harmless aga inst any loss or dama ge to

persons or property as a result of operations growing out of the performance of this contract and caused

by the negligence or carelessness of Contractor, Contractor's employees, subco ntractors and agents or

licensees.  (Em phasis add ed by autho r.)

In holding that Ethyl was not entitled to indemnification by the contractor, the court stated

parties seeking to indemnify the indemnitee from the co nsequences of its own negligenc e must express

that intent in specific  terms.  Under the doctrine of express negligence, the intent of the parties must be

specifically stated  within the four co rners of the co ntract.

“Contractual Comparative Negligence”:  Negligence of Indemnifying Person Must be Expressly Covered as an

Indemnified Liability.  The supreme court in Ethyl Corp. v. Daniel Const. Co., 725 S.W .2d 705 (T ex. 1987) also

rejected Ethyl's interpretatio n that the indem nity clau se in dem nifie d E thyl a gain st D anie l's 10% concurring negligence.

After the court rejected Ethyl's claim for indemnification for Ethyl's 90% negligence, Ethyl sought contribution or

indemnification for Daniel's 10%.  The court termed this claim as one for "comparative indemnity ."  The co urt held

that the indemnity provision did not meet the express negligence test in this respect.  The court stated

Indemnitees seeking indemnity for the  consequ ences of their o wn negligenc e which pro ximately causes

injury join tly an d co ncu rren tly with th e ind emn itor 's negligence must also  meet the express negligence

test. ... Parties may contract for comparative indem nity so long as they comply with the express  negligence

doctrine set out herein.
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[ 16 ] Fair Notice Test.  An indemnity provision inde mnifying the Indemnified Person  against his own negligence must

be conspicuous enough to give the Indemnifying Person "fair notice" of its existence.  The concept of "fair notice" was

introduced into Texas indemnity law by the Texas Supreme Court in Spenc e & How e Const. C o. v. Gulf O il Corp.,  365

S.W.2d 631, 634 (Tex. 1963).  The fair notice principle focuses on the appearance and placement of the provision as

opposed to its "content." In Dresser Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993), the supreme

court adopted the conspicuousness standard of § 1.201(10) of the Texas UCC, applicable to the sale  of goods, and

applied it to indemnities and releases in a case involving the sale of services.  Section 1.201(10) of the Texas UCC

provides

A term or clau se is conspic uous when  it is so written that a reasona ble person ag ainst whom it is to

operate ought to have notic ed it.  A printed heading in capitals (as:  A NON-NEGOTIABLE BILL OF

LADING) is conspicuous.  Language in the body of a form is "conspicuous" if its is in larger or other

contrasting typ e or color .  But in a telegra m any term is " conspicu ous."

TEX. BUS . COM M. CO DE § 1 .201(10 ) (Verno n 1994 ). Also see Banzhaf v. A DT Sec. Sys. , 28 S.W .3d 180  (Tex.Ap p.–

Eastland [11th Dist.] 200 0,  writ ref’d) finding an ind emnity to be c onspicuo us that was set forth  in “enlarged, a ll capital

lettering.  The lettering is dark, boldface type so that it contrasts with the lighter, smaller type of the remaining

contractual paragraphs ... The indemnity provision ... is directly above the signature line.  A reasonable person’s attention

is attracted to the indemnity provision when looking at the contract... The indemnity provision is on the back page (of

a 1 page document), but the contract itself specifically directs the rea der’s attention to  the paragra ph in which is it

contained.  On the front of the contract, ju st above the  signature line for  Herman ’s is the directive: “ATTE NTION  IS

DIRECTED TO THE W ARRANTY , LIMIT OF LIABILITY AND O THER CON DITIONS ON REVERSE

SIDE.” See Greer an d Collier, The Conspicuousness Requiremen t:  Litigating a nd Dra fting Con tractual In demn ity

Provisions in Texas After Dresser Industries, Inc. v. Page Petroleum, Inc., 35 SO. TEX. L. REV. 2 43 (199 4).  Goodyear

Tire & Rubber Co. v. Jefferson Constr. Co., 565 S.W.2d 916 , 919 (Tex. 1978) upheld  a provision on reverse side of

purchase order where front side contained reference in large re d print, partly in bold, incorporating p rovisions on reverse

side; Enserch Corp. v. Parker, 794 S.W.2d 2, 8 (Tex. 1990) upheld an indemnity provision contained on front of one

page contract in sep arate para graph;  Dresser Industries v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993) struck

down indemnity located on back of work order, in a series of uniformly numbered paragrap hs, with no hea ding and w ith

no contrasting typ e; K & S Oil Well Service, Inc. v. Cabot Corp., Inc., 491 S.W.2d 733, 737-38 (Tex. Civ. App.–C orpus

Christi 1973, writ ref'd n.r.e.) struck down indemnity hidden on  reverse of co ntract in parag raph head ed "warr anty;"

Rourke v. Garza , 511 S.W.2d 331 , 334 (Tex. Civ. App.--Houston [1st Dist.] 1974), aff'd  530 S.W.2d 794 (T ex. 1975);

Safeway Scaffold Co. of Houston, Inc. v. Safeway Steel Products, Inc., 570 S.W.2d 225, 228 (Tex. Civ. App.--Houston

[1st Dist.] 197 8, writ ref'd n.r.e.); Griffin Indus. v. Foodmaker, Inc., 22 S.W.3d 33 (Tex.App.– Houston [14th Dist.] 2000,

writ ref’d)- indemnity not conspicuous if in same size and type as the balance of a 1 p age doc ument; Douglas

Cablev ision v. SWEPCO , 992 S.W .2d 503  (Tex.Ap p.–Te xarkana 1 999, writ denied)-indemnity provision not

conspicuous if in same size and type and without a separate heading identifying the paragraph was an indemnity in a 22

paragraph, 13 page document, also court not persuaded that the conspicuousness requirement applied only to “forms.”

 An indemnity provision was held not to meet the conspicuousness requirement in U.S. Rentals, Inc. v. Mundy Service

Corp., 901 S.W.2d 789 (T ex. App.--H ouston [14 th Dist.] 199 5, writ denied) when it was buried on the back of a rental

contract with all provisions printed in the same respective type and sizes, and the heading did not alert the reader that

it created an indemnity obligation ("LIABILITY FOR DAMA GE TO  EQUIPM ENT, PE RSONS A ND PRO PERTY ”).

The Supreme Court in Littlefield v. Schaefer, 955 S.W.2d 272 (Tex.1997), found that a release was not conspicuous

when it was set in a type font too small to read even though the heading was in larger font (heading was 4 poin t font 4

point font and the terms of the release were in smaller font); the release was outlined in a b ox; the heading was all caps,

in bold type and read “RELEASE AND WAIVER OF LIABILITY AND INDEM NITY AGREEMENT” ; and above

the signature line appeared the caption in all caps, bold-faced centered and underlined  type the followin g statement “I

UNDERSTAND M OTORCYCLE  RACING IS DANGER OUS.  YES, I HAVE READ THIS RELEASE.”  The

court did not accept the argument that the release was conspicuous because of its small contrasting type.

Actual Notice.  The conspicuousness requirement is not applicable when the Indemnified Person establishes that the

Indemnifying Person possesses actual notice o r knowled ge of the inde mnity agreem ent.  Dresser Industries, Inc. v. Page

Petroleum, Inc., 853 S.W.2 d 505, 5 08 (Te x. 1993 ), citing gen erally Cate v. D over Co rp., 790 S.W.2d 55 0, 561 (Tex.

1990).  See McGehee v. Certainteed Corp., 101 F.3 d 1078 (5th Cir. (Tex.) 1996) remanding case for trial on actual

knowledge of inclusion of an  inconspicu ous indem nity;  Coastal Transport Co. v. Crown Central Petroleum Corp., 20

S.W.3d 119 (Tex.App.-Houston [14th Dist.] 2000, no writ )-admission that signing party read the agreement sufficient

to establish actua l notice;  Goodyear Tire & Rubber Co. v. Jefferson C onstr. Co.,  565 S.W.2d 91 6, 919 (Tex. 1978),
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overruled on other grounds by Dresser Indus., Inc., 853 S.W .2d at 509 ; Douglas Cablevision v. SWEPCO, 992 S .W.

2d 503  (Tex.Ap p.–Te xarkana 1 999, no writ ).

Failure to Read No Excuse .  It has been held that the failure of an owner to call the attention of the contractor to an

indemnity  provision in  a construction contract did not excuse the contractor from the indemnity provision absent proof

of fraud, overreaching or mutual mistake.  Gulf  Oil Corp. v. Spence & Howe Constr. Co., 356 S.W.2d 382  (Tex. Civ.

App.--H ouston 19 62, writ ref'd n.r.e.), aff'd  365 S.W.2d 63 1 (Tex. 1963).

[ 17 ] Fair Notice - Italics.  Greer and  Collier reco mmend  against the use o f italics as the sole means of making an

indemnity  look con spicuous.  See Greer an d Collier, The Conspicuousness Req uirement:  Litigating and Drafting

Contractual Indemnity Provisions in Texas After Dresser Industries, Inc. v. Page Petroleum, Inc.,  35 SO. TEX. L. REV.

243, 265-67 (1994) citing Office Supply C o. v. Basic/F our Co rp., 538 F. S upp. 77 6, 783- 8 4 (E.D. W is. 1982); De

Lamar Motor Co. v. White, 460 S.W.2d 802, 804 (Ark. 1970) and J. White & R. Summers, UNIFORM COMMERCIAL

CODE, PR ACTITIO NER'S EDIT ION 574, 575  (3d ed. 1988).

[ 18 ] Strict Construction.  After the cou rt has determ ined that an ind emnity is intende d, the doctr ine of strictissimi juris

or strict construction is used to prevent liability under the indemnity contract from being extended beyond the terms of

the contract.  Courts have stated that the Indemn ifying Person  is entitled to have  the indemn ity contract strictly construed

in the Indemnifying  Person's favo r.  Smith v. S cott, 261 S.W . 1089 (T ex. Civ. Ap p.-- Amarillo 1 924, no writ ); Ohio O il

Co. v. Smith , 365 S.W.2d 621 (T ex. 1963); and other cases discussed below.  Courts examine the "event" to determine

whether it is within the scope of Indemnified Matters.  Many times a contract containing an indemnity provision w ill also

contain a d uty provision or other covenant which conflicts with the indemnity pro vision.  In such c ases, the indem nity

is strictly construed and effect is first given to the conflicting provision.  In Eastman Kodak Co. v. Exxon Corp., 603

S.W.2d 208 (Tex. 1980),  the supreme court found that there were conflicting provisions in the contract containing an

indemnific ation pro vision.   Dam age s res ulte d fro m an  exp losi on o f a pi pe l ine t hat t ranspo rted  pro pan e to  Ko dak 's

facility.  The contract contained both a provision requiring the Indemnifying Person to ho ld the oil company harm less

from the oil company's own negligence, and a provision which placed responsib ility for pipe line br eakages o n the oil

compa ny.  

d. Gross Negligence.

[ 19 ] Indemn ified M atter -“G ross Neg ligence.”   Gross negligence is more than mo mentary thoughtlessness,

inadvertence, or error o f judgment.  It m eans such an  entire want of ca re as to establish that the act or omission was the

result of actual conscious indifference to the r ights , safety,  or  welfare  of the person affected.  TEX. CIV.  PRAC. & REM.

CODE ANN. § 41.001 (5) (Vernon 1997).  The test for gross negligence contains both an objective and a subjective

compo nent.  Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 21, 22 (Tex. 1994).  Objectively, the defendant's conduct

must involve an extreme degree of risk, which is a function of both the magnitude and the probability of the anticipated

injury to the plaintiff.  Also see Wal-M art Stores, In c. v. Alexan der, 878 S.W.2d 322, 325-26 (Tex. 19 93).  Sub jectively,

there must be evid ence that the d efendant ha d actual, sub ject awaren ess of the risk invo lved, but nevertheless was

consciou sly indifferent to the e xtreme risk.  T he defend ant knew ab out the peril,  but its acts or omissions demonstrated

that it did not ca re.  Moriel, at 21; Alexander at 326;  Mobil Oil Corp. v. Ellender, 968 S.W.2d 917, 922  (Tex. 1998).

Also see Universal Services Co., Inc. v. UNG, 904 S.W.2d 638 (Tex. 1995) for a case arising under the common law

definition of “gross negligence.”  The fact that a defendant exercises “some care” does not insulate the defendant from

gross negligence liab ility.  See Mo riel, 879 S.W.2d at 20 (discussing cases before Burk R oyalty Co . v. Walls, 616 S.W.2d

911, 921-22 (Tex. 1981) that erron eously focuse d on “entire w ant of care” p art of the gross n egligence d efinition in

reasoning that “some care” defeated  a gross negligence finding.  In 1995  the Legislature substituted “malice” for gross

negligence as the prerequisite for punitive damages.  However, the Legislature also defined “malice” with a definition

mirroring the definition of “gross negligence” in Transp ortation In s. Co. v. M oriel, 879 S.W.2d 10 , 23 (Tex. 1994).

TEX. CIV . PRAC. & REM . CODE § 41 .001(7) (Vernon 1997).

Gross Neglige nce Inclu ded w ithin Term  “Neglig ence.”   In Atlantic R ichfield Co . v. Petroleu m Perso nnel, Inc.,  768

S.W.2d 724 (Tex. 1989), the Te xas Supreme C ourt observed, in a footno te to the opinion, that it was not decid ing

whether indemnity for one's own gross negligence or intentional injury may be contracted for or awarded by Texas

courts.  The court stated that "[p]ublic policy concerns are presented by such an issue ... ."  Id.  at 726 n.2.  Texas allows

insurance coverage for punitive d amages d erivative of gro ss negligence .  American Home Assur. Co. v. Safway Steel

Produ cts Co., 743 S.W.2 d 693 (T ex. App.--A ustin 1987 , writ denied); Hom e Indem nity Co. v. T yler, 522 S.W.2d 594

(Tex. App.--Ho uston [14th  Dist.] 197 5, writ ref'd n.r.e.).  Recently, the San Antonio court of appeals held that an

indemnity  for one’s own negligence also included all shades and degrees o f negligence, including one’s own gross
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negligence.  Webb v . Lawson -Avila Co nst., Inc.,  911 S.W .2d 457  (Tex. Ap p.--San Anto nio 199 5, writ  dism’d by

agreement).  Also see Sieber & Calicutt v. La Glor ia, 66 S.W.3d 340 (Tex.App. [12th Dist.] 200 1, no writ ) where the

court assumed without discussion that negligence of the Indemnified Party included its gross negligence.

[ 20 ] Indemnified M atter - “W ithout Rega rd” or “R egardless  of.”  The Texas Supreme C ourt in Maxus Exploration

Co. v. Moran Bros., Inc., 773 S.W .2d 358  (Tex. Ap p.--Dallas 19 89), aff'd  817 S.W.2d 50, 56 (Tex. 1991) approved

the following lan guage as m eeting the exp ress negligenc e test:

14.9   Operator's Indemnification of Contractor:  Operator (Diamond Shamrock n/k/a Maxus) agrees

to ... indemnify ... Con tractor (M oran Br os.) ... from and against all claims ... of every kind ... without

limit and without regard to the cause or causes thereof or the negligence of any party or parties, arising

in connection herewith in favor of Operator's employees or Operato r's contractors o r their employees...

on acco unt of bod ily injury, death or  damage  to prope rty. ...

14.13  Indemnity Obligation:  Except as otherwise expressly limited herein, it is the intent of the parties

hereto  that all indemnity obligations and/or liabilities assumed by such parties under the terms of this

Contract,  including without limitation, paragraphs 14.1 ... be without limit and without regar d to the cause

or causes thereo f ... strict liability, or the negligence of any party , whether such negligence be sole, joint

or concu rrent, active or  passive.  (U nderlining ad ded.)

[ 21 ] Indemn ified Matter - “Regardless of Negligence” or “Including, Even If.” In Enserch Corp. v. Parker, 794

S.W.2d 2 (Tex. 1990), the Texas Supreme Court held the indemnity provision set out below met the express negligence

test and required Christie, Inc. to indemnify Enserch for Enserch's negligent supervision of Christie, Inc.'s work as an

independent con trac tor h ired  to se rvic e En serc h's pipeline.  Parker, an employee of Christie, Inc., was asphyxiated when

a gasket blew out causing a valve to leak natural gas into the concrete manhole vault where Parker was  wor king .  Pa rke r's

estate brought a wrongful death action against Enserch.  The court first held that Enserch owed a duty of care to the

employees of Christie, Inc., even though Christie, Inc. was an independent contractor, since Enserch had retained control

of the manner that Christie, Inc. was to carry out its servicing contract.  Enserch had furnished a procedures book for

Chr istie 's employee s which outlined the procedures to be followed while working on the pipeline, and Enserch

representatives frequently visited the job site and supervised Christie's employees.  The supreme court followed the

exception announced in Redinger v. Living, Inc., 689 S.W.2d 415, 418 (Tex. 1985) to the general rule of Abalos v. Oil

Dev. Co., 544 S.W.2d 627, 631 (Tex. 1976).  The general rule adopted in Abalos is that an owner or occupier of land

does not have a duty to see that a n indepen dent contra ctor perfo rms work in a  safe manner .  Howeve r, the court in

Redinger created an exception by holding that "one wh o entrusts wo rk to an independent contractor, but who retains the

control of any part of the work, is subject to liability for physical harm to others for whose  safety the employer owes a

duty to exercise re asonable  care, which is caused by his failure to exercise his control with reasonable care."  Id. at 418

[citing RESTATEME NT (SECOND) OF TO RTS § 414 (1977)].  The court upheld the following provision as requiring

Christie, Inc. to indemnify Enserch for Enserch's negligent supervision:

Provision:

(Christie) assumes entire responsibility and liability for any claim or actions based on or arising out of

injuries, including de ath, to persons or damages to or destruction of property, sustained or alleged to have

been sustained in connection with or to have arisen out of or incidental to the performance of this contract

by (Christie), its agen ts and employees, and its subcontractors, their agents and employee s, regardless

of whether such claims or actions are founded in whole or in part upon alleged negligence of (Enserch),

(Enserch's) representa tive, or the emp loyees, agents, invitees, or licensees thereof.  (Christie) further

agrees to indemnify and hold harm less (Enserch) and its representatives, and  the employees,  agents,

invitees and licensee thereof in respect of any such matters and agrees to defend any claim or suit or

action brought against (Enserch), (Enserch's) representative, and employees, agents, invitees, and

licensees there of ... . (Court's emp hasis.)

The court found that it was clear that "any such matters" in the second se ntence referr ed to the claims or actions described

in the first sentence and the contract as a whole was sufficient to define the parties' intent that Christie indemnify Enserch

for the consequences o f En serc h's o wn n egli gen ce.  T herefo re, t he in dem nity l ang uag e an d the re fere nce  to E nse rch 's

negligence did not need to be in the same sentence.
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The Texas Supreme Court in Maxus Exploration Co. v. Moran Bros., Inc., 773 S.W.2d 358  (Tex. App.--Dallas 1989),

aff'd  817 S.W.2d 50 , 56 (Tex. 1991) approved  the following lan guage as m eeting the exp ress negligenc e test:

Provision:

14.9   Operator's Indemnification of Contractor:  Operator (Diamond Shamrock n/k/a Maxus) agrees

to ... indemnify ... Contractor (Moran Bros.) ... from and against all claims ... of every kind ... without

limit and without regard to  the cause or causes thereof or the negligence of any party or parties, arising

in connection herewith in favor of Operator's employees or Operator's contractors or their employees...

on acco unt of bod ily injury, death or  damage  to prope rty. ...

14.13  Indemnity Obligation:  Except as  otherwise ex pressly limited herein, it is the intent of the parties

hereto that all indemnity obligations and/or liabilities assumed by such p arties under the terms of this

Contract,  including witho ut limitation, para graphs 14 .1 ... be without limit and without regar d to the cause

or causes thereof ... strict liability, or the negligenc e of any party , whether such negligence be sole, joint

or concu rrent, active or  passive.  (U nderlining ad ded.)

Permian Corp. v. Union Texas Petroleum Corp., 770 S.W.2d 928 (T ex. App.--E l Paso 19 89, no writ ).  An employee

of a subsidiary of Permian, the contractor, sued Union Texas for negligently causing the employee injuries while the

employee was pe rforming services for Union T exas.  The El Paso Court of Appeals found the following indemnity by

Permian expressly indemnified Union Texas against liabilities arising out of its negligence:

Provision:

Contractor (Permian) hereby indemnifies and agrees to protec t, hold and save Unio n Texas ... harmless

from and against all claims ... including but not limited to injuries to employees of Contractor ... on

account of, arising from or resulting, directly or indirectly, from the work and/or services performed by

Contractor ... and  whether the same is caused or contributed to by the negligence of Union Texas,  its

agents or employees.  (Empha sis added  by the court.)

"Whether"  was interpr eted to me an "includ ing, even if ... ."

In B- F-W Const. Co., Inc. v. Garza , 748 S.W .2d 611  (Tex. Ap p.--Ft. Wo rth 1988 , no writ ), the Fort Worth Court of

Appea ls held that the language "regardless of any cause o r of any fault  or negligence of Contractor" expressly stated

the intent of the parties that the subcontractor would  indemnify the contractor against  the contractor's negligence.  The

indemnity provision stated

Provision:

Subcontractor (Garza Concrete) shall fully protect, indemnify and defend contractor (B-F-W) and hold

it harmless from and against any and all claims, demands, causes of action, damages and liabilities for

injury to or death of Subcontractor, or any one or more of Subcontractor's employees or agents, or any

subcontractor or supplier of Subcontractor, or any employee or agent of any such subcontractor or

supplier, arising in any ma nner, directly  or indirectly, out of or in connection with or in the course of or

incidental to any work or operations of Subcontractor or Contractor or any other contractor or

subcontractor or party, or otherwise in the course and scope of their employment, and regardless  of cause

or of any fault or negligence of Contractor.  (Empha sis added  by author.)

[ 22 ] Indemnified Matter - Contractual Comparative Liability.  Sieber & Calicutt, Inc. v. La Gloria, 66 S.W.3d 340

(Tex.A pp.-Tyler 2 001, no writ) where the court found that Sieber & Calicutt was at least equally negligent as was La

Gloria  and therefore La Gloria was entitled to recover indemnity of one-half of the amou nt it paid in settleme nt of a

wrongful death  suit bro ught on be half of one o f its deceased  employee s.  The inde mnity provisio n limited Sieber &

Calicutt’s indemnity to it  proportionate share o f liability if its liability was equal to or less than La Gloria’s liability.  The

La Gloria indemn ity provision reads as follows:
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Provision:

Contractor (Sieber &  Calicutt) agre es to hold ha rmless and u ncondition ally indemnify La  Gloria, its

directors, officers, agents, representatives and employees against and for all liability, costs and expenses,

claims and damages which La Gloria at any time suffer or sustain or become liable for by reason of any

accidents, damages or injuries either to the persons or property or both, of Contractor, its subcontractors

and suppliers, or to the persons or p roperty of La Gloria, its subcon tractors and suppliers,  arising in any

manner from the Work performed hereunder, including but not limited to any negligent act or omission

of La Gloria, its directors, officers, agents, representatives or employees, provided however, that if the

negligence of La Glo ria shall be found to be  greater than or equal to the comparative negligence of the

Contractor, then the Co ntractor shall on ly be liable to La Gloria to the extent of the Contractor’s own

negligence.

Mons anto  Co. v. Owens-Corning Fiberglass Corp., 764 S.W .2d 293  (Tex. Ap p.--Housto n [1st Dist.] 19 88, no writ ).

The employee of the subcontractor (Owens-Corning) sued the contractor (Monsanto) for personal injuries suffered on

the job site.  The employee had already collected wo rkers' compensation benefits from the subcontractor.  The contractor

filed a third party actio n against its subc ontractor se eking contra ctual indem nity.  The court held the following provision

in the subcon tract did not meet the express negligence standard since it did not expressly indemnify the contractor for

its own negligence:

Provision:

(Sub)Contractor (Owens-Corning) agrees to indemnify and save Monsanto (Contractor) and its employees

harmless against any and all liabilities, penalties, demands, claims, causes of action, suits, losses,

damages,  costs and expenses (including costs of defense, settlement and reasonable attorney's fees) which

any or all of them may he reafter suffer, incur , be respo nsible for or p ay out ... as a result o f bodily  injuries

... to any person or damage ... to any property occurring to  or caused in w hole or in pa rt by,

(Subcontractor) (or any of his em ployees), an y of his (Sub)S ubcontra ctors (or an y employee  thereof)

directly or indirectly employed or engaged by either (Subcontractor) or any of his (Sub- subcontractors).

(Emph asis and pa renthetical de signations ad ded by au thor.)

The court noted that the term "negligence" is not found in the indemnity agreement.  The indemnity did  not mention

indemnifying against the negligence of the contractor.  Also, it did not mention indemnifying against the concurrent

negligence of the subcontractor (the indemnifying party).  Therefore, the court no ted that the agre ement did not provide

for contractual comparative negligence.  The indemnity contract neither covered the negligence of the contractor nor

the subcontra ctor.  Id. at 295.  The indemnity also does not expressly require the  employer  (Indemnifying  Person) to

assume liability for injuries to its employees thereby overcoming the Workers' Compensation Bar.

e. Intentional Torts.  

[ 23 ] Indemnified Matter - “Intentional Tor ts.”  The issue o f the enforcea bility of an indemnity for an intentional tort

(Te nne co's  misappro priation and  imprope r use of confid ential informatio n obtained  in bidding p rocess) wa s raised in

Tenneco Oil Co. v. Gulsby Engin eering, In c., 846 S.W .2d 599  (Tex. Ap p.--Housto n [14th D ist.] 1993, writ denied).

However, the court of ap peals was ab le to sustain  the trial court's summary judgment in favor of Tenneco on the grounds

that the indemnity provision in the contract with Gulsby Engineering specifically covered patent infringement suits, and

therefore included Tenneco's and Gulsby's joint and several liability for having infringed the unsu cce ssfu l bid der 's patent.

f. Strict Liability.

[ 24 ] Indemnified Matter - Strict Liability.  The fair notice doctrine has been extended  to cases invo lving strict liability.

The Texas Supreme Court held in Houston Lighting & Power Co. v. Atchison, Topeka, & Santa Fe Railway  Co.,  890

S.W.2d 455 (T ex. 1994 ) that an indem nity agreeme nt will include ind emnification fo r strict statutory liability  only if the

agreement expressly states th at the Indem nifying Perso n is to be liable  for t he Inde mni fied  Per son 's strict liability.  The

court found that fairness dictates that such an "extraordina ry shifting of risk" must be clearly and specifically expressed

as to non-negligence based statutory strict liability in order to be enforced.

[ 25 ] Indemn ified M atter - Str ict Liabil ity - Products Liability.  The court in Houston Lighting & Power Co. v.

Atchison, Topeka , & Santa F e Railwa y Co.,  890 S.W.2d 455 (Tex. 1994) in passing recognized that indemnity provisions
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shifting liability arising out of strict products liability are similarly enforceable, if fair notice has been given .  Citing

Rourke v. Garza , 511 S.W.2d 331, 333 (Tex. Civ. App.--Houston [1st Dist.] 1974), aff'd , 530 S.W.2d 794  (Tex.

1975) --in which the indemnity clause was held no t to have been word ed sufficiently so as to include str ict produc ts

liability; Dorchester Gas Corp. v. American Petrofina, Inc. 710 S.W.2d 54 1, 543 (Tex. 1986)--also, which held that the

indemnity  clause in que stion did no t clearly require  the indemn itor to indem nify the indemn itee against strict pr oducts

liability.  The Dallas court in Arthur’s Garage v. Racal-Chubb, 997 S.W.2d 803 (T ex.App.-D allas 1999 , no writ )[an

alarm security products liability case where the tenant indemnified the alarm company from claims by third parties, which

included the claim of the landlord] found that the following provision clearly and specifically covered the Indemnified

Person’s n egligence, b reach of wa rranty, and strict p roduct liab ility:

Provision:

When purchaser (Arthur’s Ga rage), in the ordinary c ourse of bu siness, has the pr operty of o thers in his

custody,  or the alarm system extends to protect the property of others, purchaser agree s to and shall

indemnify,  defend, an d hold ha rmless seller, its em ployees and  agents for and against all claims brought

by parties other than the parties to this agreement.  Th is provision shall apply to all claims, regardless of

cause, including seller’s performance or failure to pe rform, and including defects in pro ducts, design,

installation, maintenance, operation or non-operation of the system, whether based upon  negligence,

active or passive, warranty , or strict produc t liability on the part o f seller, its employe es or agents, b ut this

provision shall not apply to claims for loss or damage solely and directly caused by an employee of seller

while on purchaser’s prem ises.

[ 26 ] Indemnified M atter - Str ict Liability  - Enviro nmenta l Liability.  The Fifth Circuit has addressed

indemnifications for strict liability under en vironmen tal protection  laws in Fina, Inc. v. ARCO , 200 F.3D 266 (5 th Cir.

2000).  In Fina the court had to determine the enforceability of two indemnity provisions, the first in a 1969 sales

contract between ARCO and BP Oil Company (the “ARC O/BP  Agreem ent”) as to a refinery l ocated in Port Arthur,

Texas being acquired by BP from ARCO , and the second in a 1973 sales contract between BP and Fina (the “BP/Fina

Agreem ent”) whereby Fina acquired the refinery from BP.  Fina sued BP and ARC O for $14,000,000 in investigatory

and remedial re sponse co sts it incurred after it  discovered contamination at the refinery in 1989.  Fina sought contribution

from BP and ARCO under CERC LA.  BP counterclaimed that the liability was cov ered in Fina ’s indemnity of BP in the

BP/Fina Agreement.  ARCO counterclaimed that the liability was covered by the indemnity in the ARCO/BP Agreement

was assumed by Fina by the BP/Fina Agreement.  The BP/Fina Agreement contained an express choice of laws provision

choosing Delaware law.  The ARCO/B P Agreement was silent as to applicable law.  The indemnity provisions are the

following:

ARCO/BP Agreement.  BP shall indemnify, defend, and  hold harmless ARC O ... against all claims,

actions, demands, losses or liabilities arising from the ownership or the operation of the Assets ... and

accruing from and a fter Closing ... exc ept to the exte nt that any such cla im, action, de mand, loss or

liability shall arise from the gross negligence of ARCO.

BP/Fina Agreement.  Fina shall indemnify, d efend and  hold harm less BP ... ag ainst all claims, actions,

demands,  losses or liabilities arising from the use or the operation of the Assets ... and accruing from and

after closing.

As to the BP/Fina Agreement the court first determined that it would uphold the parties choice of Delaware law as the

court could not discern a fundamental public policy of the State of Texas that would be violated by applying the “clear

and unequivo cal” test app licable to the e nforceab ility of indemnity p rovisions covering the  Indemnified  Person’s

negligence.  The court then held that the “all claims” language in the BP/Fina Agreement clearly covered liabilities

arising under CERCLA, even though CERCLA was not enacted until 1980.  The court noted that unlike Texas no

Delaware case had addressed the applicability of the clear and unequivocal test to claims based on strict liability.  The

court found that the same policy reasons that existed in Texas’ extension of the express negligence doctrine to strict

liability cases also existed in Delaware to extend the clear and unequivocal test to strict liability claims in interpreting

indemnities.

The court rejected BP’s argument that normal co ntract rules of inter pretation sho uld apply to  interpreting the  indemnity.

BP argued that the clear and unequivocal test should not apply to indemnification for prior acts giving rise to potential

future liability (with “past” and “future” being determined by reference to the time at which the indemnity provision

was signed).  The court rejected BP’s argument that under Texas law the express negligence doctrine is inap plicable to
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indemnities for past con duct giving rise  to potential futur e liability and therefore similarly the court should find that

Delaware would not apply the clear and unequivocal test to potential future liability for past acts.  The court stated,

Even as to Texa s law, it is not at all clear that BP’s conclusion is correct.  The language used by the Texas

courts  is ambiguous:  “Future negligence” might refer to  future negligent conduct, but it also might refer

to  future claims based on negligence.  True, the Texas rule does clearly distinguish between

(1) indemnification for past conduct for which claims have already been filed at the time the ind emnity

provision is signed and (2) indemnification for future conduct for which claims could not possibly have

been filed at the time the indemnity provision was signed.  S till, no Texas case has addressed the

applicab ility of the rule to the rare situation in which a party attempts to invoke the protection of an

indemnity agreement against a claim filed after the indemnity was signed but arising from conduct that

occurred prior to signing of the ind emnity.

The court held tha t under De laware law the  indemnity in the B P/Fina Ag reement d id not clearly an d unequiv ocally

require Fina to indemnify BP for its strict liability under CERCLA that arose after the indemnity agreement (the “future

claim”) for conduct prior to the inde mnity agreement.  As to AR CO’s “circuitous indemnity obligation” being

enforceab le against Fina, the  court held tha t the ARCO /BP Ag reement d id not pass the fair notice test under Texas law

and would not pick up strict liability claims for ARCO’s future strict liability for its past conduct.  The court noted that

Fina’s claims under the Resource Conservation Recovery Act, 42 U.S.C. §§ 6901 et seq., and § 361.344 of the Texas

Solid W aste Dispo sal Act similarly wo uld not be b arred by the  indemnity.

g. Injuries.  

[ 27 ] Indemnified Matter - Injuries to Employees - Workers’ Comp Bar.  A contractual indemnity by the employer

of the Indemnified Person is necessary to overcome the Workers' Compensation Bar so as at least to pass back to the

employer the employer's percentage of responsibility (if not all of the employee's damages in excess of the statutory

workers' compensation limits to the employer's liability) which might otherwise be borne by the Indemnified Person

absent the indemnity.  The contractual inde mnity should also be drafted to p ass back to the employe r the costs of defense

of the employee's claim.

In Varela v. American Petrofina Co. of Texas, Inc., 658 S.W.2d 561  (Tex. 1983) the Texas Supreme Court held that an

emp loye r's negligence c ould not b e consider ed in a third-p arty negligence action bought by an employee arising out of

an accidental injury covered by workers' compensation insurance.  The jury had determined tha t the accident was

attributable  as fo llow s: pl ant o wne r's negligence (Petrofina)--43%, employer's negligence (Hydroc arbon C onstruction) --

42%, and employee's negligence (Varela)--15%.  The supreme court reversed the trial court's reduction of the damage

award from $606,800 to $243,924, or 43% of total damages.  The supreme court held that the Workers' Compensation

Act is an exception to the Com parative N egligence S tatute [then Article 2212a, § 2(b)] and disallowed contribution from

the employer.  The court concluded:

We hold that Article 8306, § 3 (the Texas Workers' Compensation Act) is an exception  to Article  2212a,

§ 2(b) (the Comparative Negligence Statute).  When read together those two Articles indicate the intent

of the Legislature that where the third party defendant's negligence is greater than that of the employee,

the employee shall recover the total amount of damages as found by the jury diminished only in

proportion to the amount of the negligence attributed to the employee.

...

Further, a defenda nt's claim of contribution is derivative of the plaintiff's right to recover from the joint

defendant against whom contribution is sought.  (citing authorities) The Workers' Compensation Act,

Article 8306, § 3, precludes any right by Varela to a cause of action against Hydrocarbon for common

law negligence.  (omitted authority)  Since Varela had no cause of action against Hydrocarbon, Petrofina

had no cla im for contribu tion from H ydrocarb on.  Since P etrofina had  no claim for c ontribution, §  2(e)

of Art. 221 2a has no a pplication to  this case.  Id. at 562-63.

The enforceability of a contractual indemnity passing bac k to the employer a third-party's negligence ove r the "Work ers'

Compensation Bar" ha s been uph eld.  Enserch C orp. v. Parker, 794 S.W .2d 2, 7 (Tex. 1 990).  The T exas Work ers'

Compensation Act provides that a subscribing employer has no liability  to reimburse or hold a nother person harm less

for a judgme nt or settlemen t resulting from inj ury or death of an employee "unless the employer executed, before the

injury or death o ccurred, a  written agreem ent with the third p arty to assume the liability."  Texas Workers' Compensation
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Act, TEX. LABOR CODE § 417.004 (Vernon 1996), repealing TEX. REV. CIV. STAT. ANN. Art. 8308-4.04 (Vernon

1996), formerly Art. 83 06, § 3(d) (V ernon 1986 ).  § 417.004 o f the Texas Labo r Code prov ides as follows:

In an action for d amages b rought by an  injured em ployee, a legal beneficiary, or an insurance carrier

against a third party liable to pay damages for the injury or death under this Chapter that results in a

judgment against the third p arty or a settleme nt by the third pa rty, the employe r is not liable to the third

party for reimbursement or damages based on the judgmen t or settlement unless the employer executed,

before the injury or d eath occ urred, a w ritten agree ment w ith a third pa rty to assum e the liability .

(Emph asis added .)

Suits brought b y the indemn itee (the Indem nified Perso n) under an  indemnity agr eement ag ainst the indem nitor (the

Indemnifying Person) in the context of an employer having indemnified a third party for injuries occurring to the

employer ’s employees due in part to the negligence of the employer are commonly referred to as "third-party- over

actions”.  The "w ritten agreem ent” require ment in the W orkers’ Compensation Act for overco ming the "Wo rkers’

Compensation Bar” prevents oral indemnity agreements from being enforced against an employer for employee injuries.

However, as noted infra in the discussion of the Texas Supreme Court's holding in Ethyl Corp. v. Daniel Const. Co., care

has to be used in drafting a contractual indemnity to overco me both the "exp ress negligence" test of the Texas Supreme

Court and the Workers' Compensation Bar.  The court in Ethyl held that the contractua l indemnity in  the contract between

Ethyl (the prop erty owner) a nd Danie l (the contracto r/employe r) requiring D aniel to indem nify Ethyl for all injuries to

persons "caused by the negligence or carelessness of Contractor" was not adequate either to indemnify Ethyl against an

injury to Daniel's employee caused by the concurring negligence of Ethyl (90%) and Daniel (10% ) or even against the

portion o f the negligence  attributable to  Daniel.

The indemnity pro vision did no t expressly state tha t it covered injuries occurring as a result of the negligence of the

indemnified person (E thyl) and as to the  portion attrib utable to D aniel, it did not ex pressly state that it covered cases

where D aniel was con currently neglige nt. "Ethyl next c ontends it is entitled  to comp arative indem nity to the extent of

Daniel 's negligence which the jury found to be 10%.  However, the contract in question contains no provision for

contractual comparative indemnity." Ethyl at 708.  Also see B-F-W Const. Co., Inc. v. G arza , 748 S.W.2d 611  (Tex.

App.--Ft. W orth 198 8, no writ ).

Mons anto  Co. v. Owens-Corning Fiberglass Corp., 764 S.W .2d 293  (Tex. Ap p.--Housto n [1st Dist.] 19 88, no writ ).

The employee of the subcontractor (Owens-Corning) sued the contractor (Monsanto) for personal injuries suffered on

the job site.  The employee had already collected workers' compensation benefits from the subcontractor.  The contractor

filed a third party action against its subcontractor seeking contractual indemnity.  The court held the following provision

in the subcon tract did not meet the express negligence standard since it did not expressly indemnify the contractor for

its own negligence:

Provision:

(Sub)Contractor (Owens-Corning) agrees to indemnify and save Monsanto (Contractor) and its employees

harmless against any and  all liabilities, penalties, demands, claims, causes of action , suits, losses,

damages,  costs and expenses (including costs of defense, settlement and reasonable attorney's fees) which

any or all of them may hereafte r suffer, incur, be re sponsible fo r or pay ou t ... as a result of bodily injuries

... to any person or dama ge ... to any pro perty occurring to  or caused in w hole or in pa rt by,

(Subcontractor) (or any of his employees), any of his (Sub)Subcontractors (or any employee thereof)

directly or indirectly employed or engaged by either (Subcontractor) or any of his (Sub- subcontractors).

(Emph asis and pa renthetical de signations ad ded by au thor.)

The court noted that the term "negligence" is not found in the indemnity agreement.  The indemnity did not mention

indemnifying against the negligence o f the contractor.  Also, it did not mention indemnifying against the concurrent

negligence of the subcontractor (the indemnifying party).  The refore, the co urt noted tha t the agreeme nt did not provide

for contractual comparative negligence.  The indemnity contract neither covered the negligence of the contractor nor

the subcontra ctor.  Id. at 295.  The indemnity also does not expressly require the employer (Indemn ifying Person ) to

assume liability for injuries to its employees thereby overcoming the Workers' Compensation Bar.
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[ 28 ] Indemnified Matters - “Injuries.”  Silence as to Coverage of “Injuries” May Mean No Indemnity.  The failure

of the indemnity provision to specifically cover "personal injuries" was held to be fatal, even though the indemnity

provision otherwise wo uld meet the express negligence test, in Ard v. Gemini Exploration Co., 894 S.W.2d 11  (Tex. Civ.

App.-- Ho uston [14th  Dist.] 199 4, writ denied).

Indemnified Matter - Indemnity as to Injuries To “Indemnifying Person’s Employees” - Overcoming the Workers

Comp Bar.  The Texas Supreme Court  in Enserch Corp. v. Parker, 794 S.W.2d 2, 7 (T ex. 1990) construed the following

reference to injuries or deaths “to persons" to be specific enough to overcome the Workers ' Compen sation Bar  in

holding that an emplo yer had co ntractually assum ed liability to  indemnify a third  party  (Enserch) for liabilities  arising

out of the concurrent negligence of the third party (the third party's negligent  supervision of the employer's work):

Provision:

(Christie) assumes entire responsibility and liability for any claim or actions based on or arising out of

injuries, including death to persons ... incidental to the performance of this contract by (Christie)...

(Court's emp hasis in bold.)

The supreme court found that this language was sufficient to refer to employees of the Indemnifying Person (Christie)

and therefore met the requirements of the Texa s W ork ers' C ompen sation Act tha t permits "an  express agr eement in

writing assuming liability" by an employer for injuries to its employees.  The court cited with approv al the court of

appeals' decision in  Verson Allsteel Press Co. v. Carrier Corp., 718 S.W.2d 300 (Tex. App.--Tyler 1985, writ ref'd n.r.e.)

which held the following similar language sufficient to overcome the Workers' Compensation Bar:

Provision:

(Carrier) ... covenants to indemnify and hold harmless Ve rson ... from and against any and all loss,

damage, expense, claims, suits or liability which Verson o r any of its emplo yees may sustain  or incur ...

for or by reason of any injury to or death of any person or persons or damage to any property, arising

out of ... any claimed inadequate or insufficient safeguar ds or safety  devices.  (Enserch court's emph asis.)

Id. at 301.

The supreme c ourt in Enserch distinguished the following provision in Port Royal Dev. v. Braselton Constr. Co., 716

S.W.2 d 630, 6 32 (Te x. App.--Co rpus Christi 1 986, writ ref'd n.r.e.) on the grounds that the language expressly stated

that the Indemnifying Person would not indemnify the Indemnified Person for the Indemnified Person's own negligence:

Provision:  

The subcontractor agreed to indemnify the contractor from liability for or on a ccount of inj ury to or dea th

of person or persons ... occurring by reason of or arising out of the act o r (negligence ) of Subcontractor

... except the act or (negligence) of the Contractor in connectio n with perform ance of this C ontract.

(Emph asis added  by Enserch court.)

The Indemnified Matters did not include injuries to an employee of the Indemnifying Person due to the negligence of

the Indemnified Person.

In Fisher C onstr. Co. v . Riggs, 320 S.W.2d 200, 210  (Tex. Civ . App.--Ho uston 195 9), rev'd on other grounds, 325

S.W.2d 126 (T ex. 1959 ), and vacated on other ground s, 326 S.W.2 d 915 (T ex. Civ. Ap p.--Housto n 1959 , no writ ), the

court of appea ls found that a su bcontrac tor was requ ired to indemnify a contractor for contractor's negligent acts that

injured the s ubc ont rac tor's  emp loye es p ursu ant t o indem nity w hich  spe cific ally  incl ude d in juri es to  sub con trac tor's

employee s; the subcon tractor's emplo yees were co nsidered to  be "business  invitees" in the portion of the construction

site where injury occurred.

The Texarkana C ourt of Appeals in Texas U tilities Electric Co. v. Babcock & Wilcox, 893 S.W.2d 73 9 (Tex.

App.--Texarkana 1995, no writ ) found that the following indemnity provision did not cover injurie s to an employee of

Flour Daniel, a contractor employed by Texas Utilities, the Indemnified Person.  The first indemnity does not cover

injuries to employees of a contractor of Texas Utilities.  The second indemnity does not cover Texas Utilities' concurrent
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negligence.  The exception for Texa s Utilities' sole negligen ce from the b road inde mnity is not equivalent to an express

inclusion of Texas Utilities' concurrent negligence.

Provision:

[Babcock & Wilcox  agree to indemnify Texa s Utilities for claims against Texas U tilities for damages

arising from] personal injury or death or damage to property o f  Company's [Bab cock's] agents, servan ts

and employees, as well as the agents, servants, and employees of Company's [Babcock's] subcontractor,

whether or not arising from sole or concurrent negligence or fault of Purchaser [Texas Utilities].

[Babcock & Wilcox]  shall defend ... indemnify ... Purchaser [TU] and its ... agents ... from and against any and

all claims ... of every kind and character whatsoever arising in favor of any person or entity (other than the agents,

servants, and employees or [sic] [of?] Company [Babcock] or of Company's subcontractor, as provided in the

paragraph immediate ly above), inc luding ... claims ... on acco unt of personal injuries or death, o r damage  to

property  arising out of or incident to the work performed hereunder .... with the only exception being that, as to

claims arising in favor of persons or entities other than for injury, death, or damage to the agents, servants, and

employees of Company [Babcock] or Company's subcontractor, Purchase r [TU]  shall not be en titled to

indemnification for claims, demands,  expenses, judgments, and causes of action resulting from  Purchaser's [TU]

sole negligence.

Indemnity as to “Indemnifying Person’s Employees” Does Not Cover Injuries to Indemnifying Person’s

Independent Contractors.  It has been held that an indemnity provision  which clearly  limited a contractor's obligation

to indemnify the property owner for injuries sustained by the contractor's and its subcontrac tor's "employees" did not

cover an injury sustained by a person while serving as an independent contractor, notwithstanding that the individual was

hired, as well as paid , by the contractor.   Ideal Lease Service, Inc. v. Amoco Production Co., 662 S.W.2d 951  (Tex.

1983).

Indemnity as to Injuries to “Indemnifying Person’s Agents and Contractors” Does Not Cover Injuries to

Indemnifying Person.  An indem nity provision whereby a co ntractor indemnified a railroad a gainst liability for injuries

to the contracto r's agents and em ployees, bu t did not me ntion injuries to  the contracto r, did not indemnify against injuries

to the contractor.  The Indemnified Matters did not include injuries to the Indemnifying Person, the contractor.

International G.N.R. Co. v. Lucas, 70 S.W.2d 226 (T ex. Civ. App.--Texarkana 1934), rev'd on other grounds 99 S.W.2d

297 (Tex. Comm . 1936), later app, 123 S.W.2d 760  (Tex. Civ. App .-- Eastland 19 38, writ ref'd ), cert. denied 308 U.S.

573 (1939) and aff'd in part and rev'd in part on other grounds 100 S.W.2d 97  (Tex. Comm. 1937).

Indemnity as to Injuries To “Indemnified Person’s Employees.”  In one case, an indemnity pro vision in a lease

whereby the lessee undertook to indemnify the lessor against liabilities arising out of injuries to "persons whomsoever"

has been con strued bro adly by a co urt to include th e employe es of the indem nified lessor.  Gulf, C. & S. F. R. Co. v.

McBride, 309 S.W .2d 846 , rev'd on other grounds, 322 S.W.2d  492 (T ex. 1958) .  Also see Faulk Management

Services v. L ufkin Ind ustries, Inc.,  905 S.W .2d 476  (Tex. Ap p.--Beaum ont 199 5, writ denied).

h. “Acts or Omissions” or “C aused” or “Arising O ut of”.

[ 29 ] Indemn ified M atter - A lleged Lia bility - “C aused.”   McD aniel v. An heuser-B usch, Inc ., 987 F.2d 298 (5th Cir.

1993) holding the indemnitor was not obligated to defend the indemnitee against all claims and suits, or for costs  incurred

in defense of  baseless claims, since the indemnity clause required only that the indemnitor indemnify for injuries

"caused" by acts or omissions of the indemnitee.

[ 30 ] Indemn ified M atter - C ausation  - “Acts o r Omissio ns.”   Gulf  Coast Masonry, Inc. v. Owens-Illinois, Inc., 739

S.W.2d 239 (Tex. 1987 per curiam).  In a per curiam opinion, and without hearing oral argument, the Texas Supreme

Court upheld the trial court's granting summary judgment to the Indemnifying Person (the contractor) on the basis that

the indemnity provision was unenforceable as a matter of law.  The court found the following provision failed

expressly to indemnify the plant owner for injuries to employees of the contractor due to either party's negligence.

Provision:

Contractor (Gulf Coast) agrees to indemnify  and save o wner (Ow ens-Illinois) harm less from any a nd all

loss sustained by o wner ... from any liability or expense on account of property damage or personal injury
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... sustained by a ny person or persons,  including but not limited to employees of ... contractor ... arising

out of ... the performance or non-performance of work hereunder by contracto r ... or by any act or

omission of contractor, its subcontractor(s), and their respective employees and agents while on own er's

premises .... (E mphasis ad ded by au thor.)

Although the a greeme nt sp ecif ies t he c ont rac tor's  duty to indemnify the own er fo r cla ims r esu lting  from  the c ont rac tor's

acts, it fails to state, with equal specificity, the obligation to indemnify for claims resulting from acts of other parties ( i.e.,

owner) and does not expressly refer to the negligence of either the owner or the contractor as an Indemnified Matter.

Atlantic  Richfield Co. v. Petroleum Personnel, Inc., 758 S.W.2 d 843, 8 44 (Te x. App.--Co rpus Christi  1988), rev'd , 768

S.W.2d 724 (T ex. 1989 ).  In this case, the employee of the contractor (PPI) sued the owner (ARCO) for injuries sustained

while working on the owner's drilling platform.  ARCO impleaded the contractor seeking indemnification from the

contractor under the indemnification provision in the contract between ARCO and the contractor.  The court held the

language "any negligent act of ARC O" was sufficient to define the parties' intent.   The court found the following

provision met the express negligence standard:

Provision:

Contractor (PPI) ag rees to hold harmless and unconditionally indemnify company (ARCO) against and

for all liability, costs, expenses, claims and damages which (ARCO) may at any time suffer or sustain or

become liable for by reason of any accidents, damages or injuries either to the persons, or property or

both of (PPI), o r of the workm en of either pa rty, or of any othe r parties, or to th e prope rty of (ARC O) in

any matter arising fro m the work  performe d hereund er, including but not limited to any negligent act or

omission of (ARCO), its officers, agents or employees. ... (Emphas is added b y author.)

[ 31 ] Indemnified Matter -  Causation -  “Acts o r Omissio ns of Em ployees o r Agen ts.”  Adding “employees” or

“agents” to the list of Indemnified Persons may capture damages not otherwise awarded against the Indemnified Person

in its capacity as em ployer.  See Fo rt Worth E levators, Co . v. Russell,  70 S.W .2d 397 , 406 (T ex. 1934 ), overruled on

other ground s by Wrigh t v. Gifford-H ill & Co., 725 S.W .2d 712  (Tex. 1987)-a corporation may be liable in punitive

damages for gross negligence only if the corporation itself commits gross negligence.  Because a corporation can “act

only through agents of some character,” Fort Worth E levators, 70 S.W.2d 402, courts have developed tests for

distinguishing b etween acts tha t are solely attributa ble to agen ts or emplo yees and ac ts that are directly a ttributable  to

the corpora tion.  See Ham merly Oaks, In c. v. Edwards,  958 S.W.2d 38 7 (Tex. 1997).  A corporation is liable for punitive

damages if it authorizes or ratifies an agent’s gross negligence or if it is grossly negligent in hiring an unfit agent;  See

King v. M cGuff,  234 S.W.2 d 403 (T ex. 1950 )-adopting  REST ATE MEN T OF  TOR TS § 9 09; Purvis v. Prattco, Inc.,

595 S.W.2d 103, 104  (Tex. 1980)-citing the RESTATEMENT (SECOND) OF TORTS § 909, which is unchanged form

the original RESTATEMENT OF TO RTS §  909; or if it co mmits gross n egligence thro ugh the acts o r omissions o f a

“vice principal”  See Ham merly Oaks,  Inc. v. Edward s, 958 S.W .2d 387 , 389 (T ex. 1997 ).  A “vice princ ipal”

encompasses:   (a) corporate officers; (b) those who have authority to employ, direct, and discharge servants of the master;

(c) those engaged in the performance of nondelegable or absolute duties of the master; and (d) those to whom the master

has confided the manage ment of the wh ole or a de partment o r a division of the  business.  Hamerly O aks, 958 S.W.2d

391.

[ 32 ] Indemnified Matter - Causation - “Arising  Out O f.”  The phrase “arising out of” has been the subject of recent

cases.  In General Agents v. Arredondo, 52 S.W.3d 762 (T ex.App.-San Antonio [4 th Dist.] 200 1, no writ ) the court

broadly  construed the exclusion for “injuries arising out of a contractor’s and subco ntractor’s operations” contained  in

a contractor’s commercial general liability policy as not being limited to injuries caused by an act of the contractor or

subcontractor.  The court found that “all that is required is a “causal connection”.  The court cited the following

authorities for this conclusion:

Cf. Mid-Century Ins. Co. v. Lindsey, 997 S.W.2d 153, 156- 57 (Tex. 19 99)(“Fo r liability to ‘arise out o f’

in the context of an ‘additional insured’ endorsement does not require that named insured’s act caused

accident.”)  Indeed, in more recent cases, the Fifth Circuit has recognized that the phrase “arising out of”

is “understoo d to mean ‘originating from,’ ‘having its origin in,’ ‘growing out of, ’ or ‘flowing from.’”

 American States Ins. Co. v. Bailey, 133 F.3d 363, 370 (5 th Cir. 1998)(quoting Red Ba ll Motor F reight,

Inc. v. Employers Mut. Liab. Ins. Co., 189 F.2d 374, 378 (5 th Cir. 1951)).  Thus, a “claim need only bear
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an ‘incidenta l relationsh ip’ to the excluded injury for the policy’s exclusion to apply.”  Bailey, 13 F.3d

at 370 (quoting Continental Cas. Co. v. Richmond, 763 F.2d 1076, 1080 -81 (9 th Cir. 1985).

The court in Sieber & C allicutt, Inc. v. L a Gloria , 66 S.W.3d. 340 (Tex.App.–Tyler 2001, no writ ) found, in a case where

the negligence of the Indemnified Party (La Gloria) and the negligence of the Indem nifying Party (Sie ber & C allicutt)

was determined to be equal, that the negligence of the Indemnifying Party was a “substantial factor” and “a proximate

cause” of the liability although not the only factor in causing the Indemnified Matter (liability to the estate of a deceased

employee of the Indem nified Party,  La Gloria).  La  Gloria settled  the wrongful d eath action a nd sued S ieber & C allicutt

on Sieber & Callicutt’s indemnity in its maintenance contract with La Gloria.  The trial court found that there was a

reasonab le risk that La Glo ria would  have been found grossly negligent (the manway cover was in extreme disrepair),

Sieber & Callicutt also was negligent (by running a hot water line into the tank and not advising La Gloria), and La

Gloria  and Sieb er were eq ually negligent.  T he Indem nifying Party  (Sieber & Callicutt) urged the court to find that the

“arising in any manner” language in  the indemnity did not “provide a lower causal connection than proximate cause”

and thus it should no t be require d to indem nify La Gloria, even for Sieber’s proportion of causation.  The court rejected

Sieber’s argument noting that the trial co urt found that S ieber was ne gligent and tha t a compo nent of neglige nce is

proxima te cause.  Since the indemnity provision exp ressly provid ed for Sieb er to indem nify La Gloria  for Sieber’s

propo rtionate share  of liability, Sieber w as liable to La  Gloria for o ne-half of the settlem ent.

The Beaumont Cour t of Appeals, in Faulk M anage ment Se rvices v. Lufk in Industrie s, Inc., 905 S.W.2d 47 6 (Tex.

App.--Beaumont 1995, writ denied), upheld the following provision as co vering injuries to an employer’s employees

caused by the sole negligence of the Indemnified Person (premises owner) even though injuries to the

contracto r/employe r’s employees was not specifically men tioned, and  the indemn ity provision wa s worded  in terms of

injuries "caused by the (contractor/employer)” and did not expressly mention that it covered injuries "caused by” the

Indemnified Person

Provision:

By signing the below statement, the seller (meaning Faulk Management as the "seller” of janitorial

services) agrees to ... inde mnify ... Lufkin Indu stries, Inc. against lo ss ... caused by th e seller, its

employees,  agents or an y subcontra ctor arising ou t of or in consequence  of the perfor mance o f this

contract.

It is the intention of the Seller and/or Contractor to indemnify Lufkin Industries, Inc. even in the event

that any such claims, demands, ac tions or liability arises in whole  or in part from warranties, express or

implied, defects in materials, workmanship or design, condition of property or its premises and/or

negligence of Lufkin Industries, Inc. or any other fault claims as a basis of liability for Lufkin Industries,

Inc.

Indemnified Matter - “Arising Out Of” - “In Connection With.”  Indemnified Liabilities may be contractually limited

to such injuries as "arise out of" or are "in connection with" the work being performed by the Indemnifying Person.

If the indemnity is so limited, then it might be held not to cover the negligent acts of the Indemnified Person that are

unrelated to the performance of the scope o f the work by the  Indemnifying  Person.  Sun O il Co. v. Ren shaw W ell Serv.,

Inc.,  571 S.W.2d 64, 70-7 1 (Tex. A pp.--Tyler 1 978, writ ref'd n.r.e.);  Westinghou se Electric Corp. v. Childs-Bellows,

352 S.W.2d 806, 832 (Tex. Ap p.--Ft. Wo rth 1961 , writ ref'd ); and Martin Wright Electric Co. v. W.R. Grimshaw Co.,

419 F.2d 13 81 (5th C ir. 1969), cert. denied, 397 U.S. 1022 (19 70).  The court in Westinghouse Electric Corp. v.

Childs-Bellows, 352 S.W.2d 806 (Tex. Civ. App.--Ft. Worth 1961, writ ref'd ) found that the in demnity agre ement of a

subcontractor did not include injuries to the subcontractor's employees who had been injured through the negligence of

employees of the contractor engaged in work unrelated to the subcontract.  How ever, this result might also be explained

as being an attempt by pre-Ethyl courts to limit ind emnity agree ments with  the "clear an d unequiv ocal" test.  See Dupre v.

Penrod Drilling Corp., 993 F.2d 474, 479 (5th Cir. 1993).  In another case, the court held that the subcontractor's

indemnity  did not exte nd to the de ath of the sub con trac tor's  emp loye e ca used by  the n egli gen t act s of t he c ont rac tor's

employees.   Brown & Root, Inc. v. Service Painting Co., 437 S.W.2d 630 (Tex. Civ. App.--Beaumont 1969, writ ref'd ).

The death of the e mployee o f the subcon tractor did n ot "occu r in connectio n with" the subcontracted work,

notwithstanding the fact that the employee was engaged in sublet work at the time of the employee's death.  The work

being performed by the employee of the general contractor was not connected to the work being performed by the

employee of the subcontractor.  The Brown & Root indemnity clause reads:
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Provision:

Subcontractor agrees to  indemnify and to save General Contractor ... harmless from and against all claims

... which may be caused or alleged to have been caused in whole or in part by, or which may occur or be

alleged to have occurred  in connectio n with, the performance of the Sublet Work.

See also Westinghouse Electric Corp. v. Childs-Bellows, 352 S.W .2d 806  (Tex. Civ . App.--Ft. W orth 196 1, writ ref'd );

Ohio O il Co. v. Sm ith, 365 S.W.2d 621 (Tex. 19 63); Spence & Howe Constr. Co. v. Gulf Oil Corp., 365 S.W.2d 631

(Tex. 1963); and Alamo Lumber Co. v. Warren, 316 F.2d 287 (5th Cir. 1963).

[ 33 ] Indemnified Matter - Causation - “Arising Out Of the Work.”  Indemnity  provisions seek to tie the indemnified

liability in some fashion to rela tionship between the Indem nified Person and the Ind emnifying Person.  The  most

common means of connection is to state that the liabilities indemnified “arise out of” some aspect of the relationship,

such as indemnifying an owner, as the Indem nified Party,  for bodily injuries or deaths “arising out of the Work”of a

contractor.

“Arising Out O f” -“ Jo b Site.”   In Sun Oil Co. v. Renshaw Well Service, Inc., 571 S.W.2d 64 (Tex. Civ. App.--Tyler

1978, writ ref'd n.r.e.), the court found that the indemnified person wa s not entitled to ind emnification a gainst injury to

a worker injured while driving from the work site after completion of the work.  In Martin Wright Electric Co. v. W. R.

Grimshaw Co., 419 F.2d 1381 (5th Cir. 196 9), cert. denied 397 U.S. 1022 (197 0), the court refused to extend the

sub con trac tor's  indemnity to inc lude the de ath of a subcontr actor's emplo yee killed while le aving work  after putting his

tools away where the death was caused solely by the contractor's negligence.

[ 34 ] Indemn ified M atter - Tim e of Oc curren ce of Ac t or Om ission.  Indemnity p rovisions ha ve been stric tly

construed to limit the time of the occurrence of the Indemnified Matters.  In Manges v. Willoughby, 505 S.W.2d 379

(Tex. Civ. App.--San  Antonio 1 974, writ ref'd  n.r.e.), the court construed an indemnity by a sublessee to the sublessor,

which had "assumed all obligations" under the lease, as not covering damages to the leased premises which occurred

prior to the sublease.

Future Claim for Conduct Legal at Time of Occurrence.  The Fifth Circuit has addressed indemnifications for strict

liability under environmental protection laws in Fina, Inc. v. ARCO , 200 F.3D 266 (5 th Cir. 2000).  In Fina the court had

to determine th e enforcea bility of two indem nity provisions , the first in a 1969 sales contract between ARCO and BP

Oil Company (the “ARCO/BP Agreement”) as to a refinery located in Port Arthur, Texas being acquired by BP from

ARCO, and the seco nd in a 197 3 sales con tract between BP and Fina (the “BP/Fina Agreement”) whereby Fina

acquired the refinery from BP.  Fina sued BP and ARCO  for $14,0 00,000  in investigatory an d remed ial response  costs

it incurred after it discovered contamination at the refinery in 1989.  Fina sought contribution from BP and ARCO under

CERCLA.  BP counterclaimed that the  liability was cove red in Fina’s ind emnity of BP  in the BP/F ina Agreem ent.

ARCO counterclaimed that the liability was cove red by the ind emnity in the ARCO/BP A greement was assumed by Fina

by the BP/Fina Agreement.  The BP/Fina Agreement contained an express choice of laws provision choosing Delaware

law.  The ARCO/BP  Agreement was silent as to applicable law.  The indemnity provisions are the following:

ARCO/BP Agreement.  BP shall indemnify, defend, and hold harm less ARCO ... against all claims,

actions, demands, losses or liabilities arising from the ownership or the operation of the Assets ... and

accruing from and after Closing ... except to the extent that any such claim, action, demand, loss or

liability shall arise from the gross negligence of ARCO.

BP/Fina Agreement.  Fina shall indem nify, defend an d hold  harmless B P ... against all  claims, actions,

demands,  losses or liabilities arising from the use or the operation of the Assets ... and accruing from and

after closing.

As to the BP/Fina Agreement the court first determined that it would uphold the parties choice of Delaware law as the

court could not discern a fundamental public policy of the State of Texas that would be violated by applying the “clear

and unequivocal” test applicable to the enforceability of indemnity provisions covering the Indemnified Person’s

negligence.  The court then held that the “all claims” language in the BP/Fina Agreement clearly covered  liabilities

arising under CERCLA , even though CERCLA was not enacted until 1980.  The court noted that unlike Texas no

Delaware case had add ressed the ap plicability of the clear and unequivocal test to claims based on strict liability.  The

court found that the same policy reaso ns that existed in Texas’ extension of the express negligence doctrine to strict
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liability cases also e xisted in De laware to ex tend the clea r and uneq uivocal test to  strict liability claims in interpreting

indemnities.

The court rejected BP’s argument that normal contract rules of interpretation should apply to interpreting the indemnity.

BP argued that the clear and unequivocal test should not apply to indemnification for prior acts giving rise to potential

future liability (with “past” and “future” being determined by reference to the time at which the indemnity provision was

signed).  The court rejected BP’s argument that under Texas law  the express n egligence d octrine is inap plicable to

indemnities for past conduct givin g rise to potential future liability and therefore similarly the court should find that

Delaware would not apply the clear and unequivocal test to potential future liability for past acts.  The court stated,

Even as to Texa s law, it is not at all  clear that BP’s conclusion is correct.  The language used by the Texas

courts  is ambiguous:  “Future negligence” might refer to future negligent conduct, but it also might refer

to future claims based on negligence.  True, the Texas rule does clearly distinguish between

(1) indemnification for past conduct for which claims have already been filed at the time the ind emnity

provision is signed and (2) indemnification for future conduct for which claims could not possibly have

been filed at the time the indemnity provision was signed.  Sti ll, no Texas case has addressed the

applicab ility of the rule to the rare situation in which a party attempts to invoke the protection of an

indemnity agreement against a claim filed after the indemn ity was signed but arising from conduct that

occurred prior to signing of the ind emnity.

The court held that under D elaware law th e indemnity in the  BP/Fina  Agreeme nt did not clea rly and uneq uivocally

require Fina to inde mnify BP  for its strict liability under CERCLA that arose after the indemnity agreement (the “future

claim ”) for conduct p rior to the indemnity agreement.  As to ARCO’s “circuitous indemnity obligation” being

enforceab le against Fina, the court held that the ARCO/BP Agreement did not pass the fair notice test under Texas law

and would not pick up strict liability claims for ARCO’s future strict liability for its past conduct.  The court noted that

Fina’s claims under the Resource Conservation Recovery Act, 42 U.S.C. §§ 6901 et seq., and § 361.344 of the Texas

Solid W aste Dispo sal Act similarly wo uld not be b arred by the  indemnity.

5. Excluded Matters or Liabilities.

a. Gross Negligence.

[ 35 ] Indemnified Matter - Exclude d Ma tter - “Ex cept Gr oss Neg ligence.”   Haring v. Bay Rock Corp., 773 S.W.2d

676 (Tex. Ap p.--San Anto nio 198 9, no writ ).  In this case involving a wrongful death action, the San Antonio Court of

Appea ls held the following provision did not meet the express negligence test since the negligence of the alleged

indemnified person (oil and gas lessee) is no t mentioned .  The pro vision is word ed as a disc laimer by the o perator as  to

any liability except for gross negligence, and not as an indemnification by the operator for the operator's "disclaimed"

but not expressly disclaimed negligence.

Provision:

[Operator (Bay Ro ck Corp .)] shall have no  liability to owners of interests in said wells and leases (Haring)

for losses sustained, or liabilities incurred, except such as may result from gross negligence or from

breach o f the provision s of this agreem ent.

b. Sole Negligence.

[ 36] Indemnified Matter - Excluded Matter - “Excepting Only Sole Negligence.”  In Singleton v. Crown Central

Petroleum Corp., 729 S.W.2d 690  (Tex. 1987), the Texas Supreme Co urt found that the following provision failed the

express negligence standard since the provision stated what was not to be indemnified--claims resulting from the sole

negligence of the premises owner--rather than expressly stating that the premises owner was to be ind emnified from  its

own negligence.

Provision:

Contractor agrees to ... inde mnify ... owner from and against any and all claims ... of every kind and

character whatsoeve r, ... for or in connectio n with loss of life or p ersonal injur y ... directly or indire ctly
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arising out of ... the activities of contractor ...  excepting  only  claims arising out of accidents resulting

from the sole negligence of owner.  (E mphasis ad ded by au thor.)

Linden - Alimak , Inc. v. Mc Dona ld, 745 S.W .2d 82 (T ex. App.--F t. Worth  1988,  writ denied).  The Fort Worth Court

of Appeals reviewed an indemnity provision in an equipment rental agreement.  An employee (McDonald) of the

equipment lessee (Thomas S. Byrne, Inc.) filed suit against the equipment lessor (Linden-Alimak) to recover damages

for personal injuries sustained while the leased crane was being erected.  The equipment lessor filed a third party action

against the lessee for indemnification.  The court held that the following indemnity provision in the equipment lease

agreement suffered the same defect as the provision in Crown Central Petroleum.  The court found the ind emnity

language to be inadequate to indemnify the equipment lessor against its concurrent negligence.  The indemnity, by

excluding the lessor's sole ne gligence, did  not include a  case of lessor 's concurrent ne gligence.  Situa tions involving

lessor's concurrent negligence were not mentioned (i.e., "in part" not mentioned).

Provision:

It is expressly understood and agreed that Lessor shall not be liable for damages, losses and injuries of

any kind whatsoever, whether to persons o r property, or for any other loss arising from the operation,

handling, use of, transportation of, or in any way connected with the said equipment or any part thereof

from whatsoever cause arising, except direct damages, losses or injuries cau sed by Lessor's sole

negligence.  Lessee shall indemnify  and save Lessor harmless from any and all claims, demands,

liabilities, judgments, actions or causes of action of any nature whatsoever (except if  cau sed  by L esso r's

sole negligence) arising out of the selection, possession, leasing, operation, control, use, maintenance,

repair, adj ustment or re turn of the equ ipment.  (Em phasis add ed by autho r.)

The Texarkana Court of Appeals in Texas Utilities Electric Co. v. Babcock & Wilcox, 893 S.W .2d 739 (Tex.

App.--Texarkana 1995, no writ) found that neither of the following indemnity provisions expressly covered the

Indemnified Person's (T exas Uti lities') concurrent neglig ence in caus ing injuries to an  employee  of Flour D aniel, a

contractor employe d by Texas U tilities.

Provisions:

[Babcock & Wilcox agree to indemnify Texas Utilities for claims again st Texas Utilities for damages

arising from] personal injury or d eath  or d ama ge to  pro per ty of  Com pan y's [Babco ck's] agents, serva nts

and employees, as well as the agents, servants, and employees of Company's [Babcock's] subcontractor,

whether or not arising from sole or concurrent negligence or fault of Purchaser [TU].

[Babc ock & W ilcox] shall de fend ... indem nify ... Purchaser  [TU] a nd its ... agents ... from and against

any and all claims ... of every kind and character whatsoever arising in favor of any person or entity (other

than the agents, servants, and employees or [sic] [of?] Company [Babcock] or of Company's

subcontractor, as provided in the paragraph immed iately above), inc luding ... claims ... on account of

personal injuries or death, or damage to property arising out of or incident to the work performed

hereunder .... with the only exception being that, as to claims arising in favor of persons or entities other

than for injury, death, or damage to the agents, servants, and employees of Company [Babcock] or

Company's subcontractor, Purchaser [TU] sh all not be entitled  to indemnification for claims, demand s,

expenses, judgments, and causes of action resulting from  Purchaser's [TU] sole negligence.

The first indemnity does not cover injuries to employe es of a contractor of Texas Utilities.  The second indemnity does

not cover Texas Utilities' concurrent negligence.  The exception for Texas Utilities' sole negligence from the broad

indemnity is not equivalent to an express inclusion of Texas Utilities' concurrent negligence.

Similar language (“regardless of whether or not such claim ... is caused in  part by a party indemnified hereunder”)

does not meet the express negligence te st:  Monsan to Co. v. Owen s-Corning F iberglass Corp ., 764 S.W.2d 293 (T ex.

App.--Houston [1st Dist.] 19 88, no writ); Glendale Construction Services, Inc. v. Accurate Air Systems, Inc., 902 S.W.2d

536 (T ex. App.--H ouston [1s t Dist.] 199 5, writ denied).
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c. Willful or Knowing Acts or Omissions.

[ 37 ] Indemnified Matter - Excluded Matter -“Willful or Knowing Acts or Omissions of Indemnified Perso n.”

The court in Kenneth H. Hughes Interests v. Westrup, 879 S.W.2d 229, 232-33 (Tex. App.--Houston [1st Dist.] 1994,

writ denied) interpreted  an exclusion  from a con tractor's indem nity contained  in a construction contract between a

commercial landlord and its contractor for “any claim aris(ing) out of the sole and gross negligence or willful misconduct

of Owner (the com mercial landlord, the Indem nified Person)”as including as an exclusion the landlord's "knowing"

violation of the warranty of commerc ial habitability and/or "knowing dec eptive trade practice" in its lease with the

injured tenant.  This case involved a shoe store that was put out of business in the landlord's shopping center by repeated

flooding arising out of the action of a backhoe operator of a subcontractor of landlord's construction contractor.  The case

involved dual theories of recovery, the negligence of the contractor and the knowing deceptive trade practice and breach

of warranty of the landlord.  The backhoe operator accidentally broke a sewer line, and covered it up after he discovered

his error instead  of reporting  the acciden t.  The tenant reported to the landlord that water was seeping from a leak in the

slab outside of its premises.  The landlord, who was unaware o f the backho e operato r's actions, repea tedly reassured the

tenant after each of several floods,  that it had corrected the problem when, in fact, it knew it had not.  The court held that

the intent of the parties by excluding gross negligence, also must have intended to exclude knowing conduct of the

landlord, which is a "m ore culpa ble standar d than gross  negligence."   The court noted that to hold otherwise would be

to hold that the intent of the parties was that the indemnitees would not be entitled to indemnity for an act done with the

mental state  at the low end of the "continu um" of culp able menta l states, but would  be so entitled  for an act do ne with

a mental state tha t is higher on the sc ale, i.e., an act that is more  culpable than another for which they indisputably are

not entitled to ind emnity.  Luna v. North Star Dodge Sales, Inc., 667 S.W.2d 115 , 118 (Tex. 1984).

d. Indemnified Person’s Liability.

[ 38 ] Indemnified Liability - Excluded Liability - Indemnified Person’s Liability.  In Renfro  Drug C o. v. Lewis , 235

S.W.2d 609 (Tex. 1950), 23 A.L.R.2d 1114 (1950), the court refused to extend the lessee's indemnity covering injuries

to persons occurring on the leased premises from any cause to include liabilities arising out of defects in the premises

where the indemn ity contained an exception for "any liability which lessor would be liable."  Also accord  Port Royal.

6. Other Provisions.

a. Choice of Laws.

[ 39 ] Choice of L aws.   No Express Choice of Laws Provision.  In Maxus Exploration Co., f/k/a Diamond Shamrock

Exploration Co. v. Moran Bros., Inc., 817 S.W.2d 50 (Tex. 1991), the Texas Supreme Court had to determine whether

Kansas law or Texas law applied absent an express choice of laws provision in a contract containing ind emnity

provisions.  The court determined that the laws of Kansas were to be app lied to the inde mnity clause to d etermine if it

was enforceable.  The supreme court referred to the following statement in the Restatement as controlling the

determination of the appropriate state's laws to govern a n indemnity in c ontracts  containing no choice of laws provision:

The existence of a  contractua l right to indem nity, and the rights c reated there by, are determined by the

law selected by application of the rules of §§ 187-188.  RESTATEMENT (SECOND) OF CONFLICT

OF LAW S § 173, Comment b (19 71).

The Restatement sets forth the following general rule in Restatement § 188(1) to be applied in cases where the parties

have not the mselves cho sen what law go verns their agre ement:

The rights and duties of the parties with respect to an issue in contract are determined by the local law of

the state which, with respect to that issue, has the most sign ificant rela tionship  to the transaction and

the parties under the principles stated in § 6.

Section 188(2) lists the contacts  comprising  the relationship  between tra nsactions and  locale ord inarily to be take n into

account in applying the principles in § 6. These include:

(a) the place of contracting,
(b) the place of negotiation,
(c) the place of performance,
(d) the location of the subject matter of the contract, and
(e) the domicile, residence, nationality, place of incorp oration and place o f business of the parties.
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The court, quoting DeSa ntis, found that as to service contracts "[a]s a rule, (the fact that the service s are almost e ntirely

in a particular state) that factor alone is conclusive in determining what state's law is to apply." DeSa ntis v. Wackenhut

Corp., 793 S.W.2d at 679 (Tex. 1990). Section 196 of the Restatement states

The validity of a contract for the rendition of services and the rights created thereby are determined, in

the absence of an effective choice of law by the parties, by the local law of the state where the contract

requires that the services, be rendered , unless, with respect to the particular issue, some other state has

a more significan t relationship  under the principles stated in § 6 to the transactio n and the pa rties, in

which event the local law of the other state will be applied.

The court noted  that in some instances, it is more appropriate to consider the disputed contractual issue separately from

the contract as a whole. RESTATEMENT (SECOND) OF CONFLICT OF LAW S Title C, Particular Issues, at 631-32

(1971) states

... most issues invo lving a contra ct will usually be go verned b y a single law, (occasionally) an approach directed

to the particular issue, rather than to the kind of contract involved, will provide a more helpful basis for the

decision of a choice-of-law question.

The court noted that even assuming that the indemnity obligations should be considered separately from the contract as

to the determination of the applicable state rules, the indemnity obligations were performab le for the most part in Kansas.

Therefore, pursuant to §  196 relatin g to conflicts of laws in service contracts, the court determined that the law of the

state of Kansas was to be use d, unless some other state (Te xas) had a more significant relationship to the transaction and

the parties unde r the principle s in § 6 of the R estatement.   Section 6 p rovides that a bsent a  statutory directive concerning

the law to be a pplied in a c ase, the followin g seven facto rs are relevan t:

1) the needs of the interstate and international systems,

2) the relevant policies of the forum,

3) the relevant p olicies of other interested states and the relative interests of those states in the

determination of the particular issue,

4) the protection of justified expectations,

5) the basic policies underlying the particular field of law,

6) certainty, predictability and uniformity of result, and

7) ease in the determination and application of the law to be applied.

The court declin ed to exp ress its opinion  on whether  the particular p rovision in qu estion would  violate the Texas O ilfield

Anti-Indem nity Statute, assum ing Texa s law applied .  Since the court concluded that the Texas statute was not designed

to have extraterritorial reach and Kansas had no public policy against such indemnity provisions, the court held tha t on

balance the factors required the application of Kansas law.

Express  Choice of Laws Provision. The T exas Supr eme Co urt has ado pted the pr inciples set forth in§ 187 of the

RESTATEMENT (SECOND ) OF CON FLICT OF L AWS (197 1) in order to determine if a choice of law s provision is

to be enforced .  DeSantis v. Wackenhut Corp., 793 S.W .2d 670  (Tex. 19 90).  See Weiner and Ale,  Making Choice of

Law a Conta ct Sport: C ontractu al Choic es of Law  in Texas, 54 TEX. B.J. 262  (Mar. 1991) for an analysis of the

DeSa ntis opinion and for suggestions for maximizing the chance that a contractual choice of laws provision will be

enforced by a Texas court.  If the law of another state is chosen and the contract is for the sale, lease, exchange, or other

disposition of goods for the price, rental, or consideration of $50,000 or less, any element of the execution of the contract

occurred in Texas and a party is a resident of Texas or is an entity created under the laws of Texas, then the boldface

type, capital letters, or o ther consp icuous man ner require ments of T EX. B US. &  COMM. CODE  ANN. § 35.52 (Vernon

Supp. P amphlet 2 003) will ap ply.

Under the Restatement rule, the choice of laws provision will be upheld unless all the factors in Restatement § 187(2)(b)

are met; namely, (a) some other state's law would ap ply had the parties not made a choice; (b) that other state has a

materially  greater interest than does the chosen state in the enforceability of the contractual provisions at issue; and (c)

the contractual provisions at issue violates a fundamental policy of that other state.

New Mexico  has upheld  a provision  choosing T exas law to ap ply to an inde mnity that indem nified against the

Indemnified Person’s negligence, even though such an indemnity would not be enforceable under New Mexico law.  The

New Mexico court found that the provision did not violate a fundamental public policy of the State of New Mexico even
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though New Mexico statutes prohibited a similar contractual indemnity for contracts governed by New Mexico law.  The

court found that t he same public policy could be upheld (promotion of safety) by upholding the indemnity since the

Indemnifying Party also was required to obtain insurance supporting  its indemnity.  Regan  v. McG ee Drilling  Corp.,  933

P.2d 867 (New. M ex. 1997 ) (“it is said that cour ts should invoke this public policy exception only in ‘extremely limited’

circumstanc es....  Otherwise, since every law is an e xpression o f a state’s public p olicy, the forum  law would a lways

prevail  unless the foreign law we re identical, an d the excep tion would sw allow the rule (r ule-the rights  of the parties to

a contract are primarily determined by the terms of the contract)”).

b. Settlement Authority.

[ 40 ] Settlement - No Right to Indemnity  When Voluntarily Settle an Indemnified Liability Absent Contractual

Settlement Authority.   Settlement by one joint tortfeasor extinguish es any common law an d statutory co ntribution rights

such person may have had.  Beech A ircraft Corp. v. Jin kins,  739 S.W .2d 19 (T ex. 1987 ); International Proteins Corp. v.

Ralston- Purina  Co., 744 S.W.2d 932 (Tex. 1988); TEX. CIV. PRAC. & REM. CODE ANN. § 33.015(d) (Vernon

1997).In MAN  GHH  Logistics G MBH  v. Emsco r, Inc., 858 S.W.2 d 41 (T ex. App.--H ouston [14 th Dist.] 199 3, no writ ),

the court of appeals denied both the seller and the buyer of a crane contribution and indemnity against the other after each

had separately settled with the claimants for $3,000,000 for deaths and injuries sustained when a 152 foot tower crane

fell over while being dismantled. The seller of the crane (Emscor) voluntarily settled two death claims in October, 1990.

In November, 1990, the buyer of the crane (M AN G HH) ag reed to a $ 3,000,0 00 judg ment in favor of the two families.

Additiona lly, the court denied b oth the seller and the buyer respectively an y right to "contractual contribution" pursuant

to the reciprocal indemnity agreements contained in the Asset Purchase Agreement between seller and buyer.  The Asset

Purchase Agree ment provided a s follows:

Indemnification by Sellers.  Sellers (Emscor), jointly and severa lly, hereby indemnify and hold harm less

the Purchase r and its respe ctive successors and assigns from and a gainst any loss, damage, or expe nse

(including rea sonable atto rney's fees) caused  by or arising o ut of:

(1) any breach or default in the performance by Sellers of any covenant or agreement of Sellers

contained  in this Agreem ent;

(2) any breach of warranty or inaccurate or erroneous representation made by Sellers herein, in any

Exhibit  hereto, or in any certificate or other instrument delivered by or on behalf of Sellers

pursuant hereto;

(3) third party claims regarding Emscor's management of Purchaser's Wolff tower cranes prior to the

Closing Date;

(4) third party claims re garding any m atter relating to  title to or Emscor's maintenance of the Purchase

Assets prior to the Closing Date; or

(5) any liability arising out of any and all actions, suits, proceedings, claims, demand s, judgments,

costs, and expe nses (including  reasonab le legal and accounting fees) incident to any of the

foregoing.

The court dismissed each party's request for contractual indemnity and/or contribution from the othe r party.  The

court found that the quoted provision did not protect the buyer (and conversely the reciprocal provision did not protect

the seller) because (1) it did not provide that the other party would reimburse the settling party for any voluntary

settlements  made with a ny plaintiffs; (2) the provisions did not mention "contribution" and failed to discuss any

apportionment of fault; and (3)  the provisio n did not ex press any inten t by the parties fo r a claim for re imbursem ent.

Id. at 43.

In Liberty Steel Co. v. Guardian Title Co. of Houston, Inc., 713 S.W .2d 358 , 360 (T ex. App.--D allas 1986 , no writ ), the

court held there did not exist an equitab le right in the Inde mnified Pa rty (Guard ian Title Co .) to settle a claim (an abstract

of judgment bonded around) when the  Indemnifying Person did not vo luntarily step in and assume the defense against

the adverse claimant.  The Indemnified Person had sent a letter to the Indemnifying Person requesting the Indemnifying

Person to "hono r the terms" o f the indemnity ag reement.   The court found that the in demnity co ntract did no t contain

a provision obligating the Indemnified Person to offer to undertake the defense of the claim and that the Indemnifying

Person never made a "tender o f the defense"  to the Indem nified Perso n.  Therefo re, the Indem nified Perso n could  not
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obtain  reimbursement of the amount paid to settle the adverse claim when the Indemnified Person se ttled the claim in

violation of the following contractual provision:

Provision:

no payment, co mprom ise, settlement, accord o r satisfaction shall  be made without the prior written approval of

Liberty Steel (th e Indemn ifying Person )....

A court has upheld a provision in a contract that authorized a right-of-way owner to compromise and settle all claims

for damage within the right-of-way in connection with an indemnity provision with a contractor . Phillips Pipeline Co. v.

McKown, 580 S.W.2d 43 5 (Tex. Civ. App.--T yler 1979 ,  writ ref'd n.r.e.).  Also see Sieber & Calicutt, Inc. v. La Gloria,

66 S.W.2 d 340 (T ex.App.– Tyler 20 01, no writ ) and Amerada Hess Corp. v. Wood Group Production Technology, 30

S.W.3d 5 (Tex. App.–Houston [14th Dist.] 200 0, writ denied) upholding settlement authority granted by an Indemnifying

Person to an Indemnified Person.

Reaso nable  and Prudent.  For a settling Indemnified Person to recover an amount of the settlement fro m this

Indemnifying Person, the Indemnified Person must show the potential liability to a claimant and that the settlement was

reasonable, prudent and made in good faith under the circumstan ces.   Fireman’s F und Ins. Co. v. C ommerc ial Standard

Ins. Co.,  490 S.W.2d 81 8, 824 (Tex. 1972);overruled on other grounds by Ethy l Corp. v. D aniel Co nstr. Co.,  725

S.W.2d 705, 70 8 (Tex. 1 987);   Sieber & Calicutt, Inc. v. La Gloria, 66 S.W.2d 340  12-00-001-00123-CV  (Tex.

App.-Tyler 2001, no writ ) and Amerada Hess Corp. v. Wood Group Production Technology, 30 S.W.3d 5 (Tex.App.

[14th Dist.] 200 0, writ denied);  Texas Property Casualty Ins. Gty. Ass’n v. BSA, 947 S.W .2d 682  (Tex.Ap p.-Austin

1997); Getty Oil Corp. v. Duncan, 721 S.W.2d 475, 477 (Tex. Ap p.--Corpu s Christi 198 6, writ ref’d n.r.e.).  Absent an

unconditional contractual right to settle, an Indemnified Person who settles a claim without obtaining a judicial

determination of his liability, assumes in his action for reimbursement, the burden of proving facts that might have

rendered him liable to cla imant, as well as the rea sonablen ess of the amo unt he paid .  Aerospatiale Helicopter Corp. v.

Universal Heath Service s, Inc., 778 S.W.2d 492, 50 0 (Tex. A pp.--Dallas 1 989), cert. denied,  498 U.S. 854, 111 S. CT.

149, 112 L.Ed.2d 115 (1990).  Determining whether a settlement of a wrongful death case is reasonable involves

experience and specialized knowledge.  An attorney must review and analyze, am ong other things, the underlying facts,

the identity of the defendant, the damage elements available to a plaintiff, the specific injur ies or losses inc urred by a

plaintiff, the settlement amounts received in similar cases, the complexity of the case, as well as the strength and

resources of the opp osing coun sel.  See Bur row v. Arc e, 997 S.W .2d 229  (Tex. 19 99).  Also see Sieber & Calicutt, Inc. v.

La Gloria, 66 S.W.3d 340 12-00-0 01-001 23-CV  (Tex.Ap p.-Tyler 20 01, no writ ) where co urt found that L a Gloria

settlement was reasonable, prudent and made in go od faith and  thus was to  be reimbursed by Sieber & Calicutt pursuant

to the indemnity agreement between La Gloria and Sieber & Calicutt.  The court in Amerada Hess Corp. v. Wood Group

Production Technology, 30 S.W.3d 5 (Tex.App. [14 th Dist.] 200 0, writ denied) upheld a settlement as being reasonab le

and entirely covered by the indemnity agreement even though another defendant was also released  because the  expert’s

testimony supported the trial court’s finding that the settlement amount was reasonable as to the Indemnified  Person’s

potential liability independent of the other released defendant’s potential liability; no apportionment of the settlement

amount was required.

Good Faith.  An Indemnified Person can not recover to reimburse himself for amounts paid in settlement, if the

settlement was not made in good faith.  H.S.M . Acquisition s, Inc. v. West,  917 S.W.2d 87 2, 880 (Tex. App.--Corpus

Christi 1996, writ denied).  Additionally, even though an indemnity agreement vests settlement authority in the

Indemnified Person, a c ontractual re quiremen t of settling in "good faith” can lead to liability on the part of the settling

Indemnified Person.  The court in H.S.M. Acquisitions, Inc. found the terms of an agreed judgment between a claimant

and the Indemnified Person to be collusive, in part because the settling parties agreed to keep the terms of the judgment

confidential a nd not to file an  abstract or o ther public n otice of the jud gment.

In Associated Indem nity Corp . v. CAT C ontractin g, Inc.,  918 S.W.2d 58 0 (Tex. App.--Corpus Christi 196 6, no writ ),

the court found that an Indemnified Person breached a covenant of good faith contained in the settlement authorization

provision of an indemnity agreement supporting a performance bond when the bonding company (Surety) settled a bond

claim without adequate investigation of the circumstances of the claim, and without advance notice to the principal and

an opportunity for the principal to argue its case with the obligee.  The court further found a common law duty of good

faith and fair dealing under these circumstances, the breach of which gave rise to mental anguish damages on the part

of the owne rs of the princip al.
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Express  Negligence Prerequisite.  If the indemnity clause does not pass the ex press negligence test and the pla intif f's

injuries arise from a ne gligence claim  or through a  strict liability claim aga inst the Indem nified Perso n, then the

Indemnifying Person is not liable for a settlement negotiated by the Indemnified Person, even though the indemnity

agreement contains an absolute power to settle.  Coastal States Crude Gathering Co. v. Natural Gas Odorizing, Inc.,

899 S.W.2 d 289 (T ex. App.--H ouston [15 th Dist.] 199 5, no writ )- -Coastal not able to collect back on $10,500,000

settlement paid to persons injured by fire and explosion fueled by propane gas odorized and sold by Coastal using

odorizing chemicals supplied by Natural Gas Odorizing.  Indemnity agreement failed to mention liability arising out of

strict liability and was contained on back of purchaser order in inconspicuous fashion (same black ink as rest of order

form).

c. Assignability.

[ 41 ] Assignability.  The ability  to assign an indemnity or to include within the scope of an indemnity subsequent

property  owners is a va luable right that c an add va lue to a pro perty.  A typica l contract containing an indemnity may

contain  a standard "successor and assign" provision.  Consideration should be given to whether this provision extends

to the indemnity obligation.  For example, an environmental indemnity from a major oil company in connection with the

sale of the company's decommissioned oil refinery can be like an insurance policy aga inst otherwise un insurable

environmental risks.

d. Cumulative or Exclusive Remedy.

[ 42 ] Cumulative or Exclusive Remedy.  The indemnity should address whether its rights are exclusive of any other

remedy available to the Indemnified Person.  It might be argued that an indemnity was intended to be the exclusive

remedy afforded to the Indemnified Person as to a particular risk.  The wording of the indemnity will be strictly construed

and might not cover a subsequently occurring risk, unless expressly covered (e.g., change of law  or change  in

classification of a  substance to  a hazardo us substance  in the case of an  environme ntal indemnity).  

e. Conflicting Provisions.

[ 43 ] Waiver of Subrog ation - Indemnity Conflict s.  A provision whereby a tenan t indemnifies the landlord for loss

arising out of the tenant’s negligence is in conflict with the waiver of sub rogation p rovision.  The indemnity provision

in such case needs to exclude the loss covered by the waiver of subrogation provision.

7. Forms.

[ 44 ] Indemnity.  The inde mnity is a broa d form ind emnity covering the negligence and strict liability of both the Named

Indemnified Person, the Additional Indemnified Persons and the Indemnifying  Person.  The waiver of subrogation has

been extended  to include liab ility insurance and is regardless of the negligence or strict liability of the Named

Indemnified Person, the  Indemnifying  Person a nd their related  parties.  Bo th the indemnity and the release and waiver

of subrogation provisions are set out in conspicuous type.

B. Insurance.

1. Standard Policies.

[ 45 ] ISO Policies an d Endorse ments.   Number designations for ISO’s standard endorsements follow a pattern that

classifies the endors ement acc ording to the  kind of chan ge it effects and the  edition date  that differentia tes earlier

versions of an endorsement from later, revised versions.  ISO introduced  its commercial general liability policy in 1985

to replace its earlier policy form, the comprehensive general liability policy. ISO also introduced beginning in 1985

endorsement forms for use in connection with its com mercial gen eral liability policy.  Endo rsemen t is the term given

to forms, either IS O or ma nuscripted  forms, used to  modify or ad d to the provisions of the policy to which they are

attached.  An endorsement supersedes a conflicting provision in the basic policy in most cases.  Endorsements are

identified under the ISO system, by four components, one of which is the endorsement’s promulgation date.  Since the

ISO forms are intended for national use, the promulgation date is not the date the form was adopted in a particular

jurisdiction.

Each ISO designation is compose d of four elements.   The following is an example for the Endorsement Form appearing

as Appendix 16 to this article called “CG 20 26 11 85":
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CG 20 26 11          85

The “CG” prefix in the

endorsem ent’s

designation identifies it as

part of the ISO

commercial general

liability form series,

introduced in 1986.  Prior

to this time, ISO

designated this series as

“GL” in co nnection with

its comprehensive general

liability forms.

The first set of numbers

identifies the “gro up” to

which the endorsement

form belongs.  ISO

endorsements are grouped

accordin g to their

function.  In this case the

number “2 0" refers to

group 20 which are all of

the ISO en dorseme nts

that confer additional

insured status on

particular persons or

organizations.

The second set of

numbers id entifies this

endorsem ent within its

group– in this case it

indicates which additional

insured end orsemen t is

being dea lt with. 

Endors ement 26  within

Group 20 adds as

additional insureds to the

CGL policy a designated

person o r organizatio n. 

For this reaso n, this

Endorsement is titled

“Additional

Insured–Designated

Person or Organization.” 

A copy of Endorsement

CG 20 26 11  85 is found

in this article as

Appendix 14.

The final fou r numbers  in

the endorsement

designation identify the

endorsement’s edition

date.  ISO has revised

most of its standard

endorsements at one time

or another .  Endorse ments

with the same function

and numerical designation

may go through several

editions.  In the

referenced  endorsem ent,

the edition date is “11 85"

or Nov ember 1 985. 

November 1985  is the

initial date of all ISO

forms for the “CG”

system.  The coverage

forms have been revised a

number of times since

then and currently bear an

edition date  of 07 98 . 

Many of the endorsement

forms were revised at the

same time as the coverage

forms and also bear a 07

98 edition  date.  

The following is the ISO CGL Form Categories grouped by function:

Category Name Category Number

Covera ge Form s and Am endatory E ndorsem ents 00

State Ame ndatory E ndorsem ents 01 and 26

Termina tion and Su spension E ndorsem ents 02

Deduc tible Endo rsements 03

Additiona l Coverag e Endo rsements 04

Additiona l Insured E ndorsem ents 20

Exclusion  Endorse ments 21

Special P rovisions for C ertain Typ es of Risks E ndorsem ents 22

Covera ge Amen dment E ndorsem ents 24

Amend ment of Lim its Endorse ments 25

Claims-M ade On ly Endorse ments 27

Miscellan eous Co verage Fo rms End orsemen ts 28 and 29

Underg round Sto rage Ta nk Endo rsements 30

Miscellan eous End orsemen ts 99
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The following is a listing of all of the ISO Additional Insured Endorsements-Category 20.

Additional Insured–Club Members CG 20 02

Additional Insured–Concessionaires Trading Under Your Name CG 20 03

Additional Insured–Condominium Unit Owners CG 20 04

Additional Insured– Controlling Interest CG 20 05

Additional Insured–Engineers, Architects or Surveyors CG 20 07

Additional Insured–Users of Golfmobiles CG 20 08

Additional Insured–Owners/Lessees/Contractors (A) CG 20 09

Additional Insured–Owners/Lessees/Contractors (B) CG 20 10

Additional Insured–Managers or Lessors of Premises CG 20 11

Additiona l Insured–S tate or Po litical Subdivisio ns–Perm its CG 20 12

Additional Insured–State or Political Subdivisions–Permits Relating to Premises CG 20 13

Additiona l Insured–U sers of Tea ms, Draft or  Saddle A nimals CG 20 14

Additional Insured–Vendors CG 20 15

Additional Insured–Townhouse Associations CG 20 17

Additional Insured–Mortgagee, Assignee or Receiver CG 20 18

Additional Insured–Charitable Institutions CG 20 20

Additional Insured–Volunteers CG 20 21

Additional Insured–Church Members, Officers and Volunteer Workers CG 20 22

Additional Insured–Executors, Administrators, Trustees/Beneficiaries CG 20  23

Additional Insured–Owners or Other Interests from Whom Land Has Been Leased CG 20 24

Additional Insured–Elective or Appointive Executive Officers of Public Corporations CG 20 25

Additional Insured–Designated Person or Organization CG 20 26

Additional Insured–Co-owner of Premises CG 20 27

Additional Insured–Lessor of Leased Equipment CG 20 28

Additional Insured– Grantor of Franch ise CG 20 29

Additiona l Insured–O il/Gas Op erations–N on-Ope rator, W orking Intere sts CG 20 30

Additional Insured–Engineers, Architects or Surveyors Not Engaged by the Named

Insured

CG 20 32

Additional Insured–Owners, Lessees or Contractors–Automatic Status When Required

in Construction Agreement with You

CG 20 33

Additiona l Insured–L essor of Lea sed Equ ipment–A utomatic Sta tus Whe n Require d in

Lease Agreement with You

CG 20 34

Additional Insured–Grantor of Licenses–Automatic Status When Required by Licensor CG 20 35

Additional Insured–Grantor of Licenses CG 20 36

Additional Insured–Owners, Lessees or Contractors–Completed Operations CG 20 37
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2. Liability Policies.

a. Workers’ Compensation Insurance.  

[ 46 ] Workers Compensation - Buffer.  Although an Indemn ifying Person's (tenant's, contractor's or subcontractor's)

workers' compen sation insuranc e will not eliminate  the potential liability of the Indemnified Person (the landlord, owner

or contractor in the above p arenthetical ex amples), it ma y provide a  buffer against p otential claims a nd make it less  likely

that the Indemn ified Perso n will be sued b y an injured e mployee o f the Indemn ifying Person .  Because workers'

compensation statutes limit the recovery by an injured employee from the employer, an indemnification provision is

appropriate so  as to ensure that the employer remains ultimately liable for dam ages in excess of the statutory workers'

compensation limits.

[ 47 ] Workers Compensation - Waiver of Subrogation.  It is not generally ap propriate  (except in b orrowed  servant,

dual employment or leased employee  situations) for on e party to a co ntract to requ ire the other p arty to name the other

party as an additional insured on its workers co mpensatio n and emp loyers liability polic y.  This would result in the other

party being covered for injuries to its employees under the insured’s worker’s compensation policy.  As discussed

elsewhere in this Article, the concern raised by the risk of third-party actions by an injured employee of an insured

employer against a related  party (e.g, suit by an injured employee of a contractor against the premises owner, or suit by

an injured employee of a subcontractor against the contractor, or suit by an injured employee of a  tenant against the

landlord) can be addresse d by indemnification by the employer and designation of the related party as an additional

insured.   In order to a void the workers compensation carrier suing the Indemnified Person to obtain contribution and

reimbursement for amounts paid by the carrier to the employee, the parties should obtain a waiver of subrogation

endorsem ent in favor of the  Indemnified  Persons.  T he right of a wo rkers com pensation in surer to  subrogate  against a

third party who may have caused an emplo yee injury is reco gnized by sta tute.  TEX. LABOR CODE § 417.001 (Vernon

1996).  In most states, workers compensation insurance is written on the 1992 edition of the Workers Compensation and

Employers Liability Insurance Policy form (WC 00 00 01 A ) developed by the National Council on Compensation

Insurance ("NCCI").  This form is silent with respect to a pre- loss waiver by employer.  Therefore, a waiver of

subrogation executed prior to a loss should prevent the insurer from subrogating against the third party, even without

an endor sement to the  policy.

[ 48 ] Worker’s Comp Insurance - Texas WC 42 03 04 A  Waiver of Our Rig ht to Recov er from Oth ers.  This form

is approved for use in Texas.  It is an  endorsement whereby the workers’ compensation carrier waives its rights of

subrogation.  It requires that the contract between the contractor (employer) and the owner contain a provision requiring

the waiver to be obtained.

b. CGL.

[ 49  ] CGL Indemnity Coverage.   "Contractual Liability” coverage is contained in the CGL policy as an exception  to

an exclusion from cove rage.  The  exclusion p rovides:  

This  insurance does not apply to "Bodily Injury” or "Property Damage” for which the  insured is

obligated to pay dam ages by reas on of the assu mption liab ility in a contract or  agreemen t.   This exclusion

does not apply  to liability for damages: 1.  assumed in a contract or agreement that is an "Insured

Contract”, provided the "Bodily Injury”or"property Damage” occurs subsequent to the execution of the

contract or agreement; or 2.  that the insured would have in the absence of the contract or agreement.  An

"Insured Contract” is defined as: ...6.  that part of any other contract or agreement pertaining to your

business (including an indemnification of a mun icipality in conne ction with wor k for a munic ipality)

under which you assume the tort liability of another party to pay for "Bodily Inj ury” or "P roperty

Damage” to a third person or organization.  Tort liability means a liability that would be imposed by law

in the absenc e of any con tract or agree ment.

Contractual Liability coverage excludes coverage for “Personal Injury” liability assumed  by contract o r agreement,

unless such cove rage is endo rsed on to th e insured’s  CGL policy.  For e xample, gu ard service  contracts typic ally contain

a provision requiring the owner to indemnify the guard service from liability for the types of liabilities that are embraced

by the term "Personal Injury” (libel, slander, defamation of character, false arrest, wrongful eviction, and evasion of

privacy).  In such case unless the owner has its CGL policy endorsed to cover this indemnity, the owner is uninsured for
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this contractually assumed liability.  Alternatively, the owner could require that it be listed as an additional insured on

the guard se rvice’s CG L policy.

[ 50 ] a.  Vicarious Liability.  Additional insured status typically affords the additional insured protec tion against

vicarious liability arising out of the named insured's acts but depending on the insurance covenant or the policy

language may  cover the additional insured's own negligence.  As such, it supplements the protection afforded by the

indemnity  provisions.  R ichmond , The Additional Problems of Additional Insureds,  33 TORT & INS. L. J. 945 (1998);

Richmond and Blac k, Expanding Liability Coverage:  Insured Contracts and Additional Insureds , 44 DRAKE L. REV.

781 (1996); Sigmier and Reilly, Coverage for Independent Negligence of Additional Insureds, FOR THE DEFENSE

(Ap. 1995); Beck, Ethical Issues in Joint Representation Under Subcontract Requirements for Defense and Additional

Insured Status,  THE CONSTRUCTION LAW YE R 25  (Jan. 1995 ).  Fo r examp le, li sting the  own er o n the  con trac tor's

CGL Policy, or the contractor on its subcontractor's CGL Policy,  will afford the owner liability protection.  However,

whether a covenant to list a person as an additional insured on the insured’s liability policy or additional insured status

provides coverage for the additional insured’s negligence could well depend upon language of the insurance covenant

and the insurance policy.  When such language is silent or ambiguous, courts may look to the indemnity language and

other language in the contract and custom and practice to determine the intention of the parties.  Also, the language of

the insurance p olicy, additional insured endorsement and certificate of insurance will be examined to determine the scope

of the insurance coverage.

b.  Getty  Round 2:  Express Negligence Doctrine Not Applicable to Insurance Covenant - Ad ditional Insured’s

Sole Negligence May Be Covered by A dditional Insured Endorsement.  In Getty Oil Co. v. Insuran ce Co. of N orth

America, NL Industries, In c., Youell  and Companies , 845 S.W .2d 794  (Tex. 19 92), cert. de n'd , 510 U.S. 820, 114 S.

Ct. 76, 126 L. Ed. 2d 45 (1993), the T exas Supr eme Co urt declined  to extend the  express neg ligence do ctrine to

invalidate  contractual provisions requiring Getty to be listed as an additional insured on NL Industries' liability policies

in a case where the indemnity provision excluded  indemnity  for Getty's negligence but the insurance provision did not

expressly  state that the insurance was to cover injuries due to Getty's negligence.  The court reviewed the following

provision:

Seller (NL Industries-the chemical supplier) agrees to maintain at Seller's sole cost and expense , from the

time operations are commenced hereunder until Order is fully performed and discharged, insurance o f all

types and with minim um limits as follows, and furnish certificates to Purchaser's Purchasing Department

evidencing such insurance with insurers acceptable to Purchaser (Getty - the chemical buyer):

...

Workmen's Compensation $500,000

Statutory Em ployer's Liability

Genera l Liability: $500,000

Bodily Injury

...

Automo bile Liability: $500,000

Bodily Injury

...

All insurance coverages carried by Seller, whether or not required hereby, shall extend to and protect

Purchaser, its co- owners and joint venturers (if any), to the full amount of such coverages and shall be

sufficiently endorsed  to waive any a nd all claims b y the underw riters or insurers  against Purc haser, its

co-owners, joint venturers, agents, emp loyees and insurance carriers.

Seller shall indemnify, defend and hold harmless  Purchaser, its co-owners, joint venturers, agents, employees and

insurance carriers from any and all losses, claims, actions, costs, expenses, judgments, subrogations or other

damages resulting from injury to any person ... arising out of or incident to the performa nce of the term s of this

Order by Seller ... Seller s hall not be held res ponsible  for any losses, expenses, claims, subrogations, actions,

costs, judgmen ts, or other da mages, dire ctly, solely , and prox imately caused by the  negligence of Purchaser.

Insurance covering this indemnity agreement shall be provided by Seller.  (Empha sis added  by author.)
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Previous ly, in a 1986 case ("Getty  Round 1"), Getty had been unsuccessful in seeking indemnity against NL Industries.

Getty  Oil Corp. v. Duncan, 721 S.W .2d 475  (Tex. Ap p.--Corpu s Christi 198 6, writ ref'd n.r.e.).  Getty lost Getty  Round

1 when the court determined that the contractual indemnity provision meant what it said :  "Seller shall no t be respo nsible

for any losses ... solely caused by the negligence of Purchaser."  The facts giving rise to Getty  Round 1 are a s follows.

Getty purchased various chemicals from NL Industries for Getty's oil production and exploration operations in the

Midland, Texas ar ea.  A barrel of che mical dem ulsifier delivered  by NL Ind ustries to Ge tty exploded  in the vicinity of

a Getty well, killing Carl Duncan, an independent contractor working for Getty.  Duncan's estate and survivors brought

wrongful death and survival actions against G etty and NL Industries (Getty Round 1).  The jury found Getty 100%

negligent.   The jury also found that NL Industries was not neglig ent and that it pla ced ade quate warn ings on its

chemicals.  There was, however, no finding that the accident did not arise out of or was not incident to NL Industries'

performance of its purchase order.

Cause of A ction Again st Insurance Purchaser for Failure to List Other Party as Additional Insured.  The court

in the instant action ("Getty  Round 2") was being requested by Getty to reverse the holding of the trial court and the

court of appea ls in a subsequent suit brought by Getty against NL Industries for its failure to name Getty as an "additional

insured" on NL Industries' insurance po licies and against NL Industries' insurers.  Getty was suing on multiple theories:

as to NL Industries--breach of contract to purchase insurance on its behalf; violation of § 1.203 of TEX. BUS. & COMM.

CODE (Tex. UCC) (Vernon 1 994) (obligation of good faith and fair dealing); negligence; violation of the Texas

Deceptive Trade Practices Act; and common law fraud; and as to the insurers--breach of contract to extend it insurance

coverage; violation of T EX. IN S. COD E Art.  3.62 (Vernon 1981) ( repealed ) (failure to pay c laim); breac h of the duty

of good faith  and fair dea ling; negligence ; violation of the D TPA ; and com mon law frau d.  The trial court in Getty  Round

2 granted summary judgment against Getty on four grounds:  (1) a contract provision requiring the seller to purchase

liability insurance for the buyer violated the Texas Oilfield Anti-Indemnity Statute, §§ 127.001-.007, TEX. CIV. PRAC.

& REM. CODE ANN. (Vernon 1997); (2)  the same contractual provision violated the common law express negligence

rule; (3) the prior litigation of a related indemnity provision precluded the present suit und er the doctr ine of res judicata

("Claim Bar"); and (4) collateral estoppel prevented Getty from relitigating ultimate issues of fact and law  litigated in

Getty  Round 1 (" Issue Bar").  The cou rt of appea ls sustained the tria l court's summa ry judgmen t on the basis tha t Getty

was barred b y res judicata , having already cross- claimed against NL Industries in Getty  Round 1 for contractual

indemnity and having lost.  In dicta , the court of appeals opined that the insurance provision would violate the Texas

Oilfield Anti-Indemnity Statute by allowing Getty to avoid the consequences of its own negligence.  The co urt of appe als

also noted that Texas courts would "undoubtedly extend (the express negligence doctrine) to the insurance provisions

covering the indemnity obligation that purport to protect the indemnitee from the results of its sole negligence."  819

S.W.2 d 908, 914.  The supreme court found that Getty was not required to bring any of its cross-claims against NL

Industries in the suit by Duncan.  However, once Getty chose to cross-claim for indemnity, it was required under res

judicata  to bring all its actions in the same action.

Cause of Action Against Insurers.  As to the claim s against the insure rs, the court held  that Getty was not barred by

either res judicata  or collateral e stoppel.  Res judicata was not applicable even though as a general matter under Texas

law a former judgment bars a second suit against all who were in "privity" with the parties to the first suit.  Since NL

Industries' insurance policies contained a "no-action" provision (suit against the insurer was specifically prohibited before

the insured's liability was reduced to judgment), the court found that Getty could not have joined the insurers as

defendan ts in Getty  Round 1 anyway.  Collateral estoppel did not apply either since the court foun d that Getty  Round

2 was not a relitigation of either (1)  an is sue  of fa ct--d id D unc an's  inju ries  aris e ou t of N L's performance of the p urchase

order? (did the pa rties intend to limit  the insurance to injuries caused by NL Industries' negligence?) or (2) an issue of

law--did  NL Indu stries' breach its insura nce cove nant?   Finally, the court held  that the expre ss negligence  doctrine wo uld

not be extended to contractual provisions, other than indemnity agreements, and therefore was not a basis for preventing

litigation as to whether Getty was an additional insured under NL Industries' policies.  The court stated

We express no opinion re garding whether Ge tty is an additional insured under NL 's insurance policies

with INA o r Youell, o r the extent of suc h coverag e, if it exists.  Id. 806.

Prior to the adoption of the exp ress negligence doctrine as the test  to determine whether an indemnity provision extended

to the indemnitee’s negligence, the Texas Supreme Court follow ed the "cle ar and une quivocal”  standard.   Fireman’s

Fund Insurance Co. v. Commercial Standard Indemnity Co.,  490 S.W.2d 818  (Tex. 1972).

c.  Scope of Additional Insured Endorsement.   The scope of coverage of an additional insured endorsement is defined

by the words of the policy and the endorsement to the policy.  The Insurance Services Office, Inc. (“ISO”), a trade
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organization to which most national insurers belong, has promulgated numerous additional insured endorsements for use

nationally.

See Footnote [ 45 ] for a List of ISO Additional Insured Endo rsements for a listing of these commonly used

endorsem ents.  See the following most commonly used additional insured endorsement forms in the Appendix:

1. Appen dix 13 - CG 20 10 10 01 Additional Insured-Owners, Lessees or Contractors-Scheduled

Person or Organization.

2. Appendix 15 - CG 20 11 01 96 Add itional Insured-Managers or Lessors of Premises.

3. Appen dix 16 - CG 20 24 11 85 Additional Insured-Owners or Other Interests from Whom Land

Has Been Leased.

4. Appendix 14 - CG 20 26 11 85 Additional Insured-Designated Person or Organization.

5. Appen dix 21 - CG 20 33 07 98 Additional Insu red - Ow ners, Lessees,  or Con tractor s - Autom atic

When Required in Construction Agreement With You.

6. Appen dix 22 - CG 20 37 10 01 Additional Insured - Ow ners, Lessees or Contractors - Completed

Operatio ns.

d.  Coverage for Additional Insured’s Negligence; Additional Insured’s Sole Negligence.  A Housto n Court o f

Appeals held that the insurance covenant to obtain an additional insured endorsement reviewed by the court did not

evidence an intent to cover the sole negligence  of an additional insured.  In Emery Air Freight Corp. v. General

Transport  Systems, Inc., 933 S.W .2d 312  (Tex. Ap p.--Housto n [14th D ist.] 1996, no writ ], the court fo und that the

following additional insured provision did not cover a liability that arose out of the sole negligence of the additional

insured:

Provision:

7  Contracto r shall obtain  and maintain at its own expe nse insurance  in such forms a nd minimu m amoun ts

as set forth below naming Emery as an additional insured.  Contractor shall furnish Emery certificates

from all insurance carriers showing the dates of expiration, limits of liability thereunder and providing

that said insuran ce will not be m odified on  less than thirty (30 ) days’ prior w ritten notice to E mery.

Minimum Limits of Insurance:

A. Worker’s Compensation -- Statutory

B. Genera l Liability Insuranc e -- $1 Millio n Comb ined Single L imit

C. Automo bile Liability -- $1 M illion Comb ined Single L imit

If Contracto r fails to obtain and maintain the insurance coverage set forth above, Emery shall have

the right, but not the obligation, to obtain and maintain such insurance at Contractor’s cost or, at

its option, to term inate this Agree ment for cau se as provid ed in Sectio n 9 hereo f.

8.  Contractor shall be solely respo nsible and liable for any and all loss, damage or injury of any kind or

nature whatever to all persons, whether employees or otherwise, and to all property, including Emery

shipments  while in the Contractor’s custody and control, arising out of or in any way resulting from the

provision of services hereunder, and Con tractor agre es to defend , indemnify  and hold harm less Emery,

its agents, servants, and employees from and against any and all loss and expense, including legal costs,

arising out of the provision of the services hereunder, by Contractor.

This  provision was contained in a Cartage Agreement, an agreement whereby GTS agreed to provide local delivery

services in Beaum ont for Em ery, a national freight service.  Apparently, the Beaumont facility from which GTS provided

the delivery service was "owned or operated” by Emery, but the Cartage Agreement provided that GTS had exclusive

charge and control of the services b eing perfor med.  See  footnote 1 in the opinion.  The trial court however determined

that Emery was solely liable for the injury sustained by one of GTS’s employees at the Beaumont facility.  This suit was
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brought by Emery  against  GTS  to reimburs e Emery fo r the monies a warded to  the injured em ployee.  Em ery sought to

recover against GTS for failing to cause GTS’s liability insurance to list Emery as an additional insured.

The court of appeals noted that the Texas Supreme Court had twice previously, in Getty Oil Co. v. Insurance Co.

of North America (Getty II discussed immediately above) and Fireman’s F und Ins. Co. v. C ommerc ial Standard In s.

Co. (discussed previously), dealt with the interaction of an indemnity clause and an insurance  clause in a contract.   The

Fireman’s  Fund contract had a liability insurance clause which required the contractor to obtain liab ility insurance in

order to "protect the Owner ... against all liabilities, claims, or dema nds for injurie s or dama ges to any pe rson or pr operty

growing out of the performance of work under this specification.”  Fireman’s Fund, 490 S.W.2d at 821.  Another clause,

appearing later in the contract, indemnified the owner from claims arising from the contractor’s performance (with the

exception of those claims arising out of the owner’s negligence).  The Fireman’s Fund court addressed whether the

language of the insurance clause reflected an intention for the contractor to  carry insurance covering the owner’s

negligent acts.  The court noted that the above -quoted language from  the insurance clause was " insufficient  to clearly

indicate  an intention to protect the contractor-indemnitee against liability for damages caused solely by the latter’s (the

owner’s) own negligence.”   Id. at 822.  N oting that "all o f the relevant pr ovisions of a c ontract shou ld be con sidered in

arriving at its intent and me aning,” the  Fireman’s Fund court observed that other sentences in the insurance provision

required liability insurance c overing on ly the contracto r’s agents, employees, and vehicles.  It also noted that the

indemnity  provision specifically excepted any assumption of the owner’s negligence by the contractor.  The Fireman’s

Fund court held that

(W)e cannot agre e ... that the requirement in Section 12 that Wallace carry certain liability insurance for

the protection of General Motors evidenced an intention to cover negligent acts of the latter.  While the

meaning of the contrac t provisions re lating to liability insurance are not clear, the most reaso nable

construction is that they were to assure performance of the indemnification agreement as entered into

by the parties.  Such provisions are often required to guard against the insolvency of the indemnitor, and

they should not be considered as evidence of intent to broaden the contractual indemnity obligation.

Fireman’s Fund, 490 S.W.2d 818 , 823 (Tex. 1972).

The court of appeals in Emery  noted that the Texas Supreme Court in  Getty  had determined that the additional

insured provision  being litigated in Getty  was a free-standing obligation, which required by its language an extension

of coverage "whether or not required [by the other provisions of the contract]” and was in addition to the requirement

in the indemnity provision that contained an internal provision for insurance to support the indemnity.  Getty , at 804, 806.

The court of appeals noted that the supreme court in Getty  declined to extend the express neg ligence rule to

insurance agreements, and concluded that

As such, an insurance agreement which stands alone can shift the risk of insuring against one party’s own

negligence to another p arty without a sp ecific expression of intent, even though an indemn ity clause

cannot.

This  case, then, requires a two-ste p analy sis.   First, we must determine whether the indemnity clause

satisfies the express negligence rule, thereby inde mnifying appellant (Emery) against  its own negligence.

Second, we must determine whether the insurance clause merely supports the indemnity  clause or stands

alone, representing an independent obligation.

The court of appeals held that even  though Em ery was to be  listed as an ad ditional insured  on GT S’s liability

insurance policy, the "‘most reasonable construction’ of the insurance provisions in the Cartage Agreement ‘is that they

were to assure the performance of the indemn ity agreemen t as entered into  by the parties.’”  [The court borrowed such

language from the court in Fireman’s Fund].  The court based this determination on the following factors:

(1) the indemnity provision did not have an internal provision  requiring insur ance to sup port the inde mnity

distinct from o ther provisio ns for insuranc e in the agreem ent;

(2) the insuran ce provisio n does no t require coverage "whether or not required” by other clauses; and
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(3) the insurance clause do es not expressly cover negligence, nor did the indemnity clause, because of the

application of the express negligence rule.

Another court of ap peals has found that the "additional insured” endorsement to a CGL did not cover the

negligence of the additio nal insured, but on ly the negligence  of the "first name d insured”  (the contrac tor).  Granite

Construction Co., Inc. v. Bitumino us Ins. Cos. , 832 S.W.2 d 427 (T ex.App.--A marillo 19 92, no writ ).  Granite sought

coverage for a lawsuit brought by an employee of a contractor hired by Granite to haul asphalt from its construction site.

Granite  had agreed by contract to load the trucks and  the contracto r’s responsib ility was to haul the asp halt after Gran ite

loaded the trucks.  Gra nite was named as an "additional insured” in the contractor’s CGL policy.  The endorsement

limited Granite’s coverage as follow s:

Provision:

Liability arising out of operatio ns performed for such insured (Granite) by or on behalf of the named

insured (the contractor).

In the negligence suit the emplo yee alleged th at Granite ha d negligently loa ded its  truck in such a manner that

the truck overturned and injured him.  Granite sought coverage under the additional insured endorsement, contending

that the employee’s injuries "arose out of” hauling operations performed for Granite by the contractor.  The court

disagreed, holding that the claim against Granite arose out of Granite’s loading operations and not out of operations

performed by the contracto r, the only operations for which Granite was insured.  Id., 430.  The court also rejected

Granite’s  argument that the employee’s claim was covered beca use of the certificate of insurance naming it as an insured

for all of its work in Texas.  The court held that the certificate itself did not manifest the coverage afforded Granite, rather

it merely evide nced G ranite’s status as an in sured.  Id., at 429.

The Texas Supreme Court has recently given a broad construction to the phrase “arising out of” in a case

involving the construction of an automobile policy.  In Mid-C entury Ins. Co. v. Lindsey, 997 S.W.2d 15 3, 156 (Tex.

1999), while attempting to get into his parents’ truck through the sliding rear window, a boy accidently touched a loaded

shotgun on a gun rack mo unted ove r the window  and shot a m an sitting in an adj acent park ed car.  The relevant insurance

policy provided co verage for injuries arising out of the use of a motor vehicle.  The court held:

For liability to “arise out of” the use of a motor vehicle, a  causal connection or relation must exist between

the accident or injury and the use of the motor vehicle.

Id. at 156.  While the  direct cause  of the injury stem med from  the boy’s  conduct in touching the gun, the court concluded

that the man’s injury “a rose out of”  the use of the truck because the injury-producing act and its purpose were an integral

part of the use of the vehicle.  Id. at 158- 59.  The court noted that the vehicle must be more than the “locational setting”

for the injury.  See id. at 156.

The First Court of Appeals considered “arising out of” in the context of an additional-insured provision covering

liabilities arising out of the “operations” of the named insured in Admiral Ins. Co. v. Trident NGL, Inc., 988 S.W.2d

451 (Tex.App. [1st Dist.] 199 9, writ den’d).  In Admiral, a company hired to service an oil and gas facility named the

facility’s owner as an  additional ins ured for liab ility arising out of the ser vice comp any’s “opera tions.”  While  one of

the service company’s (the named insured’s) employees was unloading tools on the premises of the additional insured,

a compressor on the property exploded.  The employee, injured as a re sult of the explosion, sued the facility’s owner,

and the owner sought a declaration that he was covered as an additio nal insured un der the po licy.  The co urt of appe als

followed what it considered the “majority view” from federal courts and courts in other jurisdictions construing similar

endorsements:

[F]or liability to “arise out of operations” of a named insured it is not necessary for the named insu red’s

acts to have “caused” the accident; rather it is sufficient that the named insured’s employee was injured

while present at the sc ene in conn ection with  performing the named  insured’s business, even if the cause

of the injury was the negligence of the additional insured. (Emphasis added)

The Third Court of Appe als has also fou nd that an ad ditional insured ’s negligence is  covered by an additional

insured endorsement co vering liabilities “arising out  of [ the named insured’s] work” in  McCarthy v. Cont. Lloyds, 7

S.W.3d 725 (Tex. App.-Austin [3rd Dist.] 199 9,  no writ  ).  McCa rthy, a general c ontractor, hir ed Crou ch/Fisk Elec tric
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Company and Crouch Electric Company to provide electrical services for a Motorola construction project McCarthy was

managing.  An employee of Crouch (the named insured) was injured as he walked down a slippery incline on premises

owned by McC arthy (the add itional insured) .  Walking down the incline to get tools to perform Crouch’s work was an

integral part of its work of McCarthy.  Crouch/Fisk and Crouch Electric purchased separate commercial general liability

insurance policies from Continental Lloyds Insurance Company (“CLIC”) and American Casualty Company of Reading,

Pennsylvan ia (“ACC”).  McCarthy was added to both policies by endorsement as an additional insured.  The additional

insured endorsem ents read as follows:

Provisions:

CLIC Additional Insured Endorsement

WHO IS AN INSURED ... the person or organization shown in the Schedule (McCarthy), but only with respect

to liability arising out of “your work” (Crouc h’s) for that insured  (McC arthy) by or for  you (Crou ch). [emph asis

added]

ACC Additional Insured Endorsement

The insurance provided to the additional insured is limited as follows:  1.  That person or organization

[McC arthy] is only an add itional insured w ith respect to liab ility arising out of: ... b. “Your w ork” for that

additional insured (McCarthy) by or for you (Crouch).  [emphasis added]

The insurance companies argued that “arising out of” means coming  directly  from the negligence of Crouch, the

contractor, and could not arise in a case where only the owner was negligent.  The court of appeals found that coverage

occurs where there is a causal connection between the liability and the named insured’s work, even though only the

additional insured is neglig ent.  The employee’s injury occurred while he was on the construction site for the purpose

of carrying out Crouch’s  work for M cCarthy.  T hus, there was a  causal conn ection betw een the injury a nd Crou ch’s

performance of its work for McCarthy; accordingly, McCarthy’s liability for the injury “arose out of” Crouch’s work

form McCarthy.  The court noted

As he was walking down this incline to go to the equipment trailer, Wilson ‘fell on the muddy, slippery

surface.’   These alle gations show  that walking do wn the incline to  get tools to perform its job was an

integral part of Crouch’s work for McCarthy.  Thus, the accident occurred while Wilson was on the

construction site for the purpose of carrying out Crouch’s contract with McCarthy. There was more than

a mere locational relationship between the injury and Wilson’s presence on the site.  Wilson’s injury

occurred while he was carrying out a necessary part of his job for Crouch.  T herefore, the re is a  causal

connection between W ilson’s injury and  Crouch’s p erformanc e of its work for McCarthy and the liability

“arose out o f” Crouch ’s work for M cCarthy.

The court rejected the insurance company’s attempt to limit coverage to cases where the named insured also was

negligent.  Th e court held

The insurance companies offer a competing interpretation for the phrase “arising  out of” that they c laim

is equally reaso nable and  thus creates an  ambiguity.  T heir interpreta tion would  limit the interpretation

of “arising out of” to mean coming directly  from; i.e., for liability to arise out of Crouch’s work for

McCarthy, the liability must stem directly  from Crouch’s negligence and cannot extend to negligence

caused solely by M cCarthy. P ost-Lindsey, however, su ch a restrictive inte rpretatio n no longer appears

reasonab le in Texas  and canno t be used to c reate amb iguity.  However, were we to consider the phrase

“arising out of” ambiguous, we would apply the familiar rules that construe the policy against the insurer

and reach  the same resu lt.

The court of ap peals in Highland Park v. Trinity Universal Ins. Co., 36 S.W.3d 916 (Ct.App. [5 th Dist.] Dallas,

2001, no writ ) also was called upon to construe an “arising out of ‘your work’” additiona l insured pro vision.  James

Watkins,  a plumber employed by Ward Brothers, was injured on the Highland Park Shopping Center premises owned

by Henry S. Miller Intere sts, Inc. while riding  a Man-L ift in Highland P ark’s parking garage.  Trinity Universal refused

to defend Highland Park in the suit brought by Watkins in which he alleged that the Man-Lift was unsafe.  Based on
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McCarthy  and Trident NGL, the court found that the additional insured end orsemen t covered  Highland  Park’s sole

negligence because the liability arose out o f the work of the named insured  on the additional insured’s prem ises.

The Fifth Circuit applying Texas law followed Trident NGL as opposed to Granite  in Mid-C ontinent C asualty

Co. v. Swift Energy Co., 206 F.3d 487 (5 th Cir.  2000).  This case involved two contractors (Air Equipment and Flournoy

Drilling Co.) performing services for the same party (Swift Energy Co.).  Air Equipment was both a contractor of Swift

Energy and a con tractor perfo rming service s for Flourno y.   Air Equipm ent’s emplo yee (Loza no) was injur ed on Sw ift

Energy’s  well site while performing services for Flournoy.  S wift Energy wa s an addition al insured on  Air Equip ment’s

liability policy pursuant to the following policy provision that designated as additional insured persons

Provision:

SCHEDULE.  Name of person or organization:

Any person or organization for whom the name d insured ha s agreed b y written “insured  contract” to

designate as  an addition al insured sub ject to all pro visions and lim itations of this po licy....

WHO IS AN INS URED  (Section II) is amended to  include as an insured the person or organization

shown in the Schedule, but only with respe ct to liability arising out of your ongoing operations

performed for that insured. (emphasis added)

The contract between Swift Energy and Air Equipment contained a mutual indemnity pro vision, require d each pa rty to

carry liability insurance to support the indemnified liability under each party’s indemnity, and required each party to add

the other to i ts  liabil ity policy “for  liabil it ies and indemnit ies assumed by” the indemnifying par ty .  Mid- Continent

argued that Air Equ ipment’s  employee was injured while performing work for Flournoy and not for Swift and therefore

although Swift was an additiona l insured und er Air Eq uipment’s po licy, the injury was no t a liability covered  by Air

Equipm ent’s indemnity to Swift and consequently was not a liability covered pursuant to the “insured co ntract”

provisions of Air Equ ipment’s po licy with respect to S wift’s additional insured status thereunder.  M id-Continent also

argued that the indemnity contract between A ir Equipm ent and Sw ift was unenforc eable und er the Tex as Oilfield An ti-

Indemnity Act (“TOAIA ”) on various grounds.  TEX. CIV. PRA C. § REM. CO DE ANN . § 127.003 (Vernon 199 7).

The court reject Mid-Continent’s arguments finding that Mid-Continent asked the wrong question.

We emphasize that Mid-Continent’s first argument does not require us to determine whether Swift was

entitled to indemnity under the indemnity provision of the MSA  (the contrac t between S wift and Air

Equipment).  Rather, it requ ires us to answe r the different question of whether Swift should be denied

coverage as an additional insured under the Policy because the MSA is not an “insured contract.”  The

presumptions involved in these different contexts are diametrically opposed. .... under Texas law

indemnity  agreemen ts are strictly constru ed in favor o f the indemnito r (here, Air E quipmen t).... By

contrast, insurance policies are strictly construed in favor of coverage (for Swift)....It does appear that

Lozano was injured  while on Swift’s p remises for th e purpo se of helping to p erform Air E quipmen t’s

business.  This is the exact factual scenario present in Admira l.  In sum, while  we are not re quired to

decide whether Granite   and Admira l are distinguisha ble, if they are, Admiral would  govern under these

facts.

The court also reasoned that even if the liability arose out of Air Equipment’s opera tions for Flournoy, they also arose

out of Air Equipment’s operations for Swift, since Flournoy was Swift’s contractor.

The Fifth Circuit in Mid-Continent Casualty Co. v. Chevron Pipe Line, ___ F.3d ___ (5 th Cir. 2000) construed

an “arising out of your work” additiona l insured end orsemen t as covering in juries to a named in sured’s employee

performing services for the additional insured on the additional insured’s premises.  The court noted

The Mid-Continent endorsement and those in Granite  and Admiral are not identical.  Mid-Continent uses

“liability arising out of ‘your (PMI’s) work ’”, defined by the policy as the named insured’s [PMI’s] work

or operation s, while the Granite  and  Admiral endorsem ents, respectiv ely, used “liability  arising out of

operations performed ... by or on behalf of the named insured”, ... and “liability arising out of the named

insured’s  operations” Admira l, 988 S.W.2d at 454 (emphasis  added).  On the other hand, the pertinent
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language in the two additional insured endorsements at issue in McCarthy is identical to that in

Mid-Continent’s.  See McCarthy, 7 S.W .3d at 727  n. 4. .... To the e xtent that there is a conflict in the

approach taken by  Granite  and Admiral in interpreting the  endorsem ent, e.g., fault-based versus

activity-based, we agree with CPL that our affirming the coverage-for-CPL -ruling does not require us to

resolve such  conflict.  We are persuaded that, in the light of  Granite’s focus on the word “operations”

in the endorsement, which it considered in conjunction with the parties’ division of operatio ns in its

services contract, there is no need here to reach the same non-coverage holding.  First, the word

“operations”  does not appear in the Mid-Continent endorsement; rather, it uses “your work”, which, per

its policy definition as work  or operations, may indicate that broader coverage was intended; second, the

underlying services contract does not d ivide responsibil it ies between CPL and PMI vis-a-vis  PMI’s  work;

and finally, based on the finding in the Fant action that PMI controlled Fant’s work at CPL, his injury,

at least in part, “arose out of” PMI’s work for CPL.  [Emphasis added]

Majority R ule:  Out of State

Cases Finding Coverage of Additional Insured’s Negligence.  The following cases have upheld coverage of

an additional insured’s neglige nce: Mara thon As hland P ipe Line v. M aryland  Casua lty, 243 F.3d 1232 (10th Cir.

2001)(under Wyoming law “ongoing operations for insured” type additional insured endorsement covers the “natural

consequence” of the named insured’s act hiring its employee and includes the negligence of the additional insured; court

noted that WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY  (Unabridged 2000) at page 1576 defines

“ongoing” as “that [which] is going on; that [which] is actually in progress: and at page 15 81 defines “operations” as

“a doing or p erforming e sp[ecially] of ac tion); Fireman’s Fund Ins. Co. v. Atlantic Richfield Co .,____ (Cal.App . 4th

2001)(finding that ISO CG 20 10 10 01 Additional Insured-O wners, Lesse e or Contr actors (See Appendix 25) which

covers an additional insured for liabilities arising out of the work of the na med insure d covere d the add itional insured’s

sole negligence [fa ilure to maintain a step] because the accident happened while the injured employee was performing

work for the additional insured );  Mead ow Va lley Contra ctors v. Tran scontinen tal Ins. Co.,  27 P.3d 594 (UT

2001) (“liability arising out of your work” endorsement covered additional insured’s sole negligence since it “originated

from, was incident to, and was in connection with” th e work of the  named insu red); Philadelphia Electric Co. v.

Nationwide Mutual Ins. Co., 721 F.Supp. 740 (E.D. PA . 1989)-found additional insured endorsement for "any work

performed by (insured)” as broad enough to cover additional insured’s negligence (indemnity was generally worded

indemnity  with exclusion fo r indemnitee ’s sole negligenc e); Rupp v. America n Crystal S ugar C o., 465 N.W.2d 614, 617

(N.D. 1991)-court held "there could be no purpose for the insurance provision other than to protect (the owner) from the

consequences of its own negligent acts”; Clark v. B & D Inspection Service, 896 F.2d 105 (5th Cir. 1990)-construed the

following policy language: "as an additional insured, any person or organization when required to be so named  but only

as respects operations of the named insured” as including additional insured’s negligence finding that "the policy

language addresse s the factual con text in which the liab ility of the named insured arises,  not the legal theory on which

it is based.”; Woods v. Dravo  Basic M aterials  Co.,  887 F.2d 618 (5th Cir. 1989)-insurance covenant to "cover all risks”;

Valentine v. Aetna In s. Co.,  564 F.2 d 292 (9 th Cir. 197 7); Jokich v. U nion O il Co., 574 N.E.2d 214 (Ill. 1991)-insurance

covenant provided that it was not limited by the coverage of the indemnity (indemnity provision was a limited ind emnity

excluding the Indemnified  Person’s so le negligence );  McInto sh v. Scottsd ale Ins. Co ., 992 F.2 d 251 (1 0th Cir. 1993);

Saavedra  v. Murp hy Oil U .S.A., Inc.,  93 F.2d 11 04 (5th C ir. 1991); Charter Oak Fire Ins. C. v. Trustees o f Colum bia

University , 604 N.Y.S.2d 55 (1993); and  Transam erica Ins. G roup v. T urner Co nstr. Co.,  601 N.E.2d 473  (1992).

Minority  Rule:  Out-of-State  Cases Finding Additional Insured Not Covered for Own Negligence.  Consolidation

Coal Co. v. Libe rty Mutu al Ins. Co.,  406 F.Supp 1292 (W.D .Pa. 197 6)-insurance  covenan t limited additio nal insured’s

coverage to "but only with respect to acts or omissions of the named  insured in co nnection with th e named  insured’s

operations”;  First Ins. Co . v. State, 665 P.2d 648 (Ha. 1983)-additional insured endorsem ent contain ed an exclusion

of coverage for "...bodily injury or property damage arising out of any act or omission of the additional insured or any

of his employees, other than general supervision of work performed for the additional insured by the named insured”;

National Union Fire Ins. Co. v. Glenvie w Park  District, 632 N.E.2d 103 9 (Ill. 1994)-policy provided coverage "...with

respect to operations performed by or on behalf of the Na med Insur ed” but the n stated that the c overage " ... shall not

apply to damag es arising out o f the negligence  of the Add itional Insured (s)...”

A number o f courts have h eld that the "add itional insured”  is only covered for liability resulting from the negligence of

the named insured (i.e.,  only for vicario us liability), and not the addition al insured’s ow n negligence .  Harbor Ins. Co. v.

Lewis, 562 F.S upp. 80 0 (E.D. P a. 1983 );  Travelers In d. Co. v. H anove r Ins. Co., 470 F.Supp. 630 (E.D . Va. 1979);

National Union  Fire Ins. Co . v. Glenvie w Park  District, 632 N.E.2d 1039 (19 94); Federal Ins. Co. v. Commerce &
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Industry Ins. Co.,  589 N .Y.S.2d  439, 18 7 A.D.2 d 278 (1 992), appea l den’d, 599 N.Y.S.2d 804 , 616 N.E.2d 159 (19 93);

Scottish & Yo rk Int’l Ins. G roup v. E nsign Ins . Co.,  709 P.2d 397 (W ash. App. 1985).

g.  Exclusion if Additional Insured Has Insurance.  The decision in Elf Exploration, In c. v. Cameron  Offshore Boa ts,

Inc., 863 F. Supp. 386 (E.D. Tex. 1994) also illustrates the risk inherent in n ot reading th e insurance p olicy of the par ty

obligated to name the prospective additional insured as an additional insured. The court found that a fact issue existed

defeating a sum mar y jud gme nt motio n as t o wh ethe r the  pro pos ed a ddi tion al in sure d ha d ac cep ted  the d efen dan t's

insurance policy which c ontained a n additiona l insured pro vision that includ ed the plain tiff, but which provision was

worded so as to exclude cove rage in cases where the proposed additional insured was already insured (a so-called

"Escape Cla use").

Provision:

Provided that where the Assured is, irrespective of this insurance, co vered or protected  against any loss or claim

which would otherwise have been paid by the Assurer, under this policy, there shall be no contribution by the

Assurer on the basis of double insurance or otherwise.

The party providing the insurance provided insurance naming the proposed additional insured as an additional insured

and therefore did not violate the covenant to name the plaintiff as an additional insured, but the additional insured

provision contained as Escape Clause.  Timely rev iew and ob jection ma y need to oc cur to defea t this waiver argum ent!

e.  Express Exclusion of Additional Insured’s Negligence.  The holding in BP Ch emicals, In c. v. First State I ns. Co.,

226 F.3d 420 (6 th Cir. 2000) in which the 6th Circuit applied Texas law emphasizes why it is important to obtain and read

a copy of the A dditional Ins ured End orsemen t and not to  rely either upo n a statement in  the Certificate of Insurance that

“‘x’ is an additional insured for liabilities arising out of the work ‘y’” or upon a general statement in the contract that “x”

is to be listed as an additional insured on “y’s” commercial genera l liability policy.  The court in this case held that the

additional insured endorsement meant exactly what it said “the negligence of the additional insured is excluded” and that

the certificate of insurance stating  that “x” was an a dditional insu red and the  contractua l provision in  the contract between

“x” and “y” that be listed as an additional insured did not clearly provide for covera ge of the addition al insured’s

negligence.  T he following a re the prov isions in the con tract, the certificate o f insurance and  the endors ement.

Provisions.

Contract.  Contractor [Bath] shall have a comprehensive general liability policy in the amount of at least

$1,000,000 with an Additional Insured Endorsement naming Owner [BP Chemical] as an additional

insured.

Contractor hereby indemnifies and agrees to defend and save O wner and its a ffiliated Corp orations, their

agents, servants and employee s harmless from any and all losses,  expenses, demands and claims that may

be claimed or for which suit is brought for  any actual or a lleged bo dily injury or de ath occurrin g to any

person whatsoever, in any manner arising out of or in connection with, or resulting in whole or in part out

of the acts of omissions of Contractor, or any subcontractors employed by or under the direct control of

the Contractor, and their respective officers, agents and employees in the performance of th e Wo rk in

accordance with this Agreem ent, and agre es to pay all  damages,  costs and expenses, including attorn eys’

fees, arising in connection therewith.  Such obligation shall not apply when the liability arises solely from

the negligence o f Owner, its em ployees or  agents.  Such  obligation sh all also be limited , in a case

involving or alleging joint negligence between Contractor and Owner, its employees or agents, to

Contracto r’s actual percentage of comparative negligence, if an y, found by the trier of fact in a cause of

action brought ag ainst Contra ctor arising ou t of the perform ance of the W ork or allege d negligenc e in

accordance with this Agreem ent.  This indemnity obligation of Contractor shall not be applicable to the

extent that Owner is provided coverage as an additional insured under Contractor’s insurance policies as

specified in Exhibit  A to this Contract, or to the extent that the right of indemnity is prohibited or limited

by the laws of the state in which the Work is located.

Certificate of Insurance.  Owner is an additional insured thereunder as respects liability arising out of

or from the Work performed by Contractor for Owner.
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Endorsement.  It is agreed that additional insureds are covered under this policy as required by written

contract,  but only with respect to liabilities arising out of their operations performed by or for the named

insured, but excluding any negligent acts committed by such additional insureds.

f.  Listing as Additional Insured Without Indemnity Agreement.  There are important considerations to be

remembered when evaluating relying solely upon listing a party as an additional insured without a backup contractual

indemnity  agreement.  The policy may be canceled with or without the additional insured’s knowledge; the insurer may

become insolvent; and policy limits and exclusions from coverage may limit the protection.

g.  Cause of Action Against Insurance Purchaser for Failure to List Other Party as Additional Insured.  A party

that breaches its contractual obligation to list the other party as an additional insured is liable for all damages suffered

as a result by the non-listed party, including attorney’s fees incurred by the non-listed party in defending a claim that

would have fallen within the protection of the additional insured endorsement.  The court in Coastal Transport Co. v.

Crown Central Petroleum Corp., 20 S.W.3d. 119 (Tex.App.-Houston [14th Dist.] 200 0, writ denied) found that Coastal

failed to list Crown a s an addition al insured on  Coastal’s T rucker’s  Policy and was liable to Crown for the $4,816,549.28

judgment obtained by an  employee  of Coastal tha t was injured o n Crown’s p remises.  Cro wn was sued  by Coasta l’s

employee, who was injured when the truck he was refueling on Crown’s premises caught fire due to Crown’s negligent

maintenance of Crown’s gas refueling equipment.  The insurance provision did not refer to an additional insured

designation but provided for Coastal to obtain insurance protecting Crown.

Provision:

Carrier agrees to p urchase at C arrier’s cost ...  Comprehensive General Liability Insurance including care, custody

and control coverage and liability assumed with $1,000,000 limit per occu rrence for b odily injury and  property

damage combined.

h.  Additional Insured’s "Other Insurance”.  The use of additional insured status as a risk transfer device is aimed

at procuring insurance pro tection under someo ne else’s policy rather than ha ving to rely upo n on one’s o wn policy.

Additional insured Indemnified Person’s must verify that any other insurance coverage to which they hav e access will

not interfere with payment by the Indemnifying Person’s policy on a primary and non-contributory basis.  This is the

interplay of the In demnifying P erson’s CG L policy with the  additional ins ured’s own  CGL p olicy.

Assuming both the Indemnifying Person’s CGL policy and the additional insured/Indemnified Person’s policies are

standard from policies, then both will declare themselves to be primary insurance unless some modification is effected

to eliminate this conflict by amendm ent to the Inde mnified Pe rson’s policy.   Hardware Dealers Mutual Fire Ins. Co. v.

Farmers  Ins. Exch ange, 444 S.W.2d 5 83 (Tex. 1969).  Note  that endorsin g the Indem nifying Perso n’s policy to  provide

that it is primary does not solve the prob lem.  In fact, most CGL policies already provide that they are prim ary in virtually

all cases in which  the addition al insured wo uld bring a c laim on that C GL po licy.  But the policy also provides for

proration when other  insurance is av ailable to the a dditional insu red.  Hardware Dealers Mutual Fire Ins. Co. v.

Farm ers Ins. Exc hange , 444 S.W.2d 5 83 (Tex. 1969).

i.  Persons Listed.  A disadvanta ge of being a n "additio nal insured"  as oppo sed to  a "named insured" is that additional

insured status does not provide coverage for the officers, directors, and partners of the additional insured, unless

specifically listed individually as additional insureds.  An additional insured provision covering "employees” of the

additional insured does not cover a "volunteer” assisting the additional insured.  Sturgill v. Kubosh Ins. Co. of America,

__ S.W.2d __ (Tex. App.- -Houston [1st Dist.] Nov. 14, 1996) 1996 WL 665552.

[ 51 ] a.  CGL Insurance - Additional Insured - ISO 20 10.  This endorsement provides coverage to the additional

insured for an owner on the contractor’s CGL policy (or for a co ntractor on  a subcontr actor’s CG L policy) for lia bility

arising out of  the contracto r’s ongoing operations for the owner (or for the subcontractor’s ongoing operations for the

contractor, as the case may be ).  Liabilities occurring after completion of work are not covered.

b.  CGL Insurance - Additional Insured - ISO 20 26.  This endorsement is the broadest of the ISO Additional Insured

Endorsements.  It covers the additional insured for liability “arising out of your (the insured’s) operations or premises

owned by or rented  to you (the insur ed).  It does  not contain c arve outs for  the “acts or om issions” of the additional

insured.
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c.  CGL Insu rance - Ad ditional Insured - IS O 20 11  - Man agers or Le ssors of Premises.

d.  CGL Insurance - Additional Insured -  ISO 20 24 - Ow ners or Other Interests from Whom Land Has Been

Leased.

[ 52 ]  CGL Insurance - A dditional Insured - ISO 20 33 - O wners, Lessees, or Contracto rs - Automatic When

Required in Construction Agreement With You. 

[ 53 ] CGL Ad ditional Insured - Defen se.  Subject to scope of liability coverage set out in the Additional Insured

Endorsement, the insured’s CGL policy provides the additional insured with rights to a defense.

Insurer’s Duties to Insured.   The vario us duties of an in surer to its insured  are illustrated b y Crum & Forster, Inc. v.

Mons anto  Co., 887 S.W.2d 103 (Tex. App.--Texarkana 1994, no writ ) where Monsanto was awarded $71,048,070.22

for actual and treble damages, prejudgment interest and attorney's fees arising out of the insurer's obtaining a financial

interest in, and control of, litigation against its insured in an attempt to defeat the insured's reimbursement rights under

an environmental impairment liability policy.  INS. CODE Art. 21.21 § 16(a) (Vernon 1 981) violation.

[ 54 ] CGL Additional Insured - “Personal Injury” Coverage.  The ISO  CGL P olicy extends  “personal inj ury”

coverage to add itional insureds.

[ 55  ] CGL Additional Insured - Excess Liability Coverage.  The wo rding of the ex cess liability or um brella policy

will need to be examined to determine if it covers an additional insured.  Frequently, excess or umbrella policies provide

automatic c overage o f additional insu reds as “insure ds” unde r the primary p olicy.

[ 56  ] CGL Insurance - Additional Insured - ISO 20 37 - Owne rs, Lessees or Co ntractors - C ompleted O perations.

 

[ 57 ] CGL In sured’s - “ Other  Insuran ce.”   Appendix 18 is ISO’s most recent version of the standard “other

insurance” clause in standard liability insurance policies.   Most CGL policies contain an “other insurance” provision

like that set out as Appen dix 17.  Insurance containing an “other insurance” provision like the one in Appendix 17 make

the insured’s insurance primary and contributing towards payment of losses also covered by another insured’s insurance,

except for insurance of the type listed in 4b “Excess Insurance” of Appendix 17.  The 1998 ISO revised “other insurance”

clause, if contained in an insured’s policy, provide s that the insured’s insurance is excess over any insurance coverage

afforded the insured by being designated as an “additiona l insured by attachm ent of an e ndorsem ent.”  This is ISO ’s

attempt to make an additional insured’s own CGL insurance excess if it is added to another’s insurance as an additional

insured by an endorsement to the o ther person’s (e.g., an owner added to a contractor’s insurance) as an additional

insured by an endorsement.  Note, however, that this provision is n ot triggered if the  additional ins ured is  automatica lly

an additional ins ured on a nother insure d’s CGL  policy.  In such c ases, it is still necessary to endorse the additional

insured’s  policy to make it excess over the policy which names the additional insured as an additional insured in order

to avoid both policies being primary and co-contributing.

[  58 ] CGL “Other Insurance” - Insured’s Endorsement.  Appendix 19 is a form of endorsement to an insured’s own

insurance policy (occurrence form) designating it as being excess ove r insurance av ailable to it  as an additional insured.

The purpose of this type of endorsement is to keep an insured’s insurance for which it has paid the premium from being

called on to be primary and co-contributing with a policy on which it is an additional insured.

[  59 ] CGL Insurance -Waiver of Subrogation - Pre-loss Waiver.  The standard form CGL policy, the ISO commercial

general liability form CG 00 0 1, is silent as to pre- loss waivers, although it expressly prohibits po st-loss waivers.

c. Business Auto Policies.

[ 60 ] BAP In surance.  Business Auto Policies (“BAP”) contain b lanket add itional insured p rovisions.  T his form is

approved for use in Texas.  T his form can b e used either  to confirm the  existence of a  general “any person” additional

insured provision in the BAP or specifically to designate persons to be ad ditional insureds.  This endorse ment also

contains a requirement that the insurer notify the additional insured in advance of insurance cancellation.
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[ 61 ] BAP Insurance - Waiver of Subrogation.  This form is approved for use in Texas.  This form is an endorsement

to the BAP  waiving the insur er’s subrogation rights.  This form does not require the designation of the parties as to whom

the insurer’s rights are waived.  Note that this form requires that the contract between the contractor and the owner

contain  a waiver of sub rogation p rovision in or der for the insu rer to have w aived its  rights of subrogation.  If the contract

does not contain a  contractua l waiver of the insu rer’s right of subro gation, this form  does not w aive the insurer ’s right

of subrogation.

3. Property Insurance.

a. Risk of Loss Allocation - Waiver of Subrogation.

[ 62 ] Waiver of Subrogation.  Many commercial property policies and inland marine policies include subrogation

clauses that imply permission to grant pre-loss  waiver.  However, some forms may specifically deny the insured the right

to waive subrogation.  The ISO form expressly recognizes the right of the insured to waive subrogation.

[ 63 ] Waiv er of Sub rogatio n - Scop e of Insur er’s Claim s Waiv ed.  Care should be taken in drafting the scope of the

waiver of subrogation.  A waiver of subrogation as to "the premises" does no t include the tena nt's furniture, equipm ent,

machinery,  goods o r supplies wh ich the tenant m ight bring on to  the premise s.  See International Medical Sales, Inc. v.

Prudential Ins. Co. of America, 690 S.W .2d 84 (T ex. Civ. Ap p.--Dallas 19 85, no writ ).

[ 64 ] Waiver of Subrogation - Waiver Limited to Risks or Insurance Proceeds.  Should the w aiver extend  to

specified risks or only to the extent of the proceeds actually recovered from the insurer?  If the waiver is only as to the

insurance proceeds, then the parties are exposed for the deductible or losses in excess of the other party's insurance

coverage.

[ 65 ] Waiver of Subrogation - Verification of Effect of Waivers on Insurance Coverage and Cost of Insurance

Coverage.  Before the parties agree to waivers of recovery or subrogation, they should verify that their respective

insurance p olicies will not be  voided d ue to the waiver.  Also, the parties should determine, in advance, if the waivers

will impact the cost of coverage.  Confirmation of endorsement reflecting contractual indemnity, waiver of subrogation

and additional insured/loss pa yee should be verified as a co ndition of extending the waivers.

[ 66 ] Waiver of Subrogation - Leases - Landlo rd and  Tenan t Relatio nship .  In the landlord- tenant relationship, the

tenant is liable to the landlord if the tenant negligently destroys the premises (e.g., negligently cause d fire) absen t a

provision in  the lease to the c ontrary.  Nagorny v. Gray, 261 S.W .2d 741  (Tex. Civ . App.--Ga lveston 19 53, no writ ).

Covenant Requiring Party to Insure its Ow n Property Not E quivalent to Waiver of Recovery or Waiver or

Subrogation.  Upon payment  by the landlo rd's insurer for the in sured pro perty loss, the lan dlord's insurer  is subrogated

to the landlord's claim and can sue the tenant to recoup the insurance proceeds.  In Wichita C ity Lines, Inc . v. Pucke tt,

295 S.W.2d 894 (Tex. 1956), the Texas Supreme Co urt held that where the lease merely provided that the landlord

agreed to carry fire and extended coverage insurance on the building, part of which was occupied by the landlord, there

was no duty on the landlord to procure insurance for the benefit of the tenant, and the insurers were not precluded

from obtaining a subrogated cause of action from payment of damages on account of fire caused by tenant's negligence.

The court rejected the tenant's contention that the intent of the parties for inc luding a cov enant of the lan dlord to  insure

its own building (presumably the cost was built into the rent) was to exculpate the tenant for its own negligence.

Covenant Requiring Other Party to Pay for Insuranc e Equivalent  to Waive r of Recov ery by Insure d Against

Insurance Purchaser.  In Publix Theatres Corp. v. Powell , 71 S.W.2d 237 (Tex. Comm.App. 1934), the lessee agreed

in the lease to carry the fire insurance on the leased building, at the lessee's expense, naming the landlord as the insured.

The insurer paid, but the landlord still sued the tenant for the loss.  The supreme court declared that to permit the lessor

to keep the  insurance m oney and a lso to collect fro m the lessee w ould be a  double re covery.

In Interstate Fire Ins. Co. v. First Tape, Inc., 817 S.W.2d 142  (Tex. App.--Ho uston [1st D ist.] 1991, writ denied),

the court of ap peals refused  to limit the waiver of subrogation contained in the lease to claims against the current tenant

so as to permit the  otherwise sub rogated insu rer to pursue the former tenant after assignment.  First Tape, therefore, was

able to retain the protection of the waiver of subrogation clause even after the lease was assigned.
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Ration ale for Waivers of Subrogation.  Sinc e the  land lord 's primary interest is insuring the landlord's improvemen ts,

and the tenant's prima ry interest is in insuring the  tenant's prope rty, why make the  other party liab le for a risk that is

already insured?  Because both parties can be protected by insurance, neither is particularly interested in imposing

liability on the other.  The issue is how to allocate the risk of loss--or, more precisely, which party should pay the

property insurance prem iums.

Avoids Double Coverage.    To req uire each p arty to carry co verage for n egligently causing damage to another

party’s property forces the landlord and the tena nt to insure both the  landlord's and  the tenant's prop erty, which results

in each insuring its o wn and the o ther party's prop erty.  To avo id this need for double coverage each party can agr ee to

look to its own insurance carrier for property lo ss caused b y the acts or om issions of the oth er party and  waive rights  of

recovery and subro gation agains t each other.  If b oth landlord a nd tenant are  to be liable for the risk of negligently caused

loss to the property of the other, then the landlord and every tenant in a multi-tenant project must not only be sure to have

a policy for its own property but must be sure that their liability insurance is sufficient to cover the replacement cost  of

the entire building and all of tenants’ property therein.  A more sensible approach is to have the  landlord ta ke out a

casualty policy and have the premium costs paid by the tenants in the building under an operating cost pass-through

provision in the lease.

Allocates Risk to Property Insurer.  A waiver of subrogation clause assures that the insurance carrier for the

property  owner pa ys for the prop erty loss as opposed to  the other party's (the negligent landlord's or tenant's, as the case

may be) liability insurance carrier.  See Hagan, Using W aivers an d Indem nities in Com mercial L eases, THE

PRACTICAL REAL ESTATE LAWYER 11 (1993), also repeated at ALI- ABA'S PRACTICE CHECKLIST MANUAL

FOR DRAFTING LEASES: Checklists, Forms, and Drafting Advice from The Practical Lawyer and The Practical Real

Estate  Lawyer 149 (1994), for the rationale that the appropriate allocation of risk is to require  each party  to insure its

own property and waive recovery, and waive subrogation against the othe r for dama ges to each o ther's proper ty due to

the negligenc e of either pa rty.

Usually  Inadequate Liability Insurance to C over Risk .  Why is this the best approach?  This question

incorrectly  assumes that the re is adequ ate liability insuranc e to cover th e loss.  Ma ny times there will be no liability

insurance because the party self-insures.  The more likely situation is that the liability insurance policy of the negligent

party will have limits far short of the loss involved (for example, where a negligent employee of the tenant leaves the

coffee pot on at night which results in a large office building burning down).  In a large  multi-tenant building, the loss

could  easily exceed the liability insurance coverage of a small tenant.  Even if there is sufficient property loss coverage

under the liability policy, there usually is a large deductible and dissipation of the time and energy in a contest between

the insurance companies and the parties over the issue of who negligently caused the fire.

Risk Already Factored in to Property Insurance Premium.  Also, more importantly, is the fact that claims

against property insurance are much less likely to result in higher premiums or loss of coverage than claims against the

liability insurance.  The property insurance carrier has more than likely already calculated its premium based on the

assumption  that it will not be ab le to recoup  its costs via subro gation agains t a negligent tena nt.

Waivers of Subrogation or Waiver of Recovery?  Waiver  of recover y is the landlord  or tenant waiv ing its rights or

recovery for the acts of the other.  Waiver of subrogation is the landlord or tenant or both waiving the right of its insurer

to be subro gated to  the landlord's or tenant's claim.  While a waiver of recove ry also is a waiver of subrogation (bec ause

the insurer has no rights left to which to be subrogated), a waiver of subrogation alone is not a waiver of recovery.

Valid  Despite Negligence of Released Pa rty.  In Texas, waiver of recovery and waiver of subrogation clauses are valid.

 See International Co. v. Medica l-Profession al Buildin g of Corp us Christi , 405 S.W.2d 867  (Tex. Civ. App.--Corpus

Christi 1966, writ ref'd n.r.e.)-- lessee waived in advance any claims for damage s caused b y lessor's negligent failur e to

maintain  boilers in portion of premises under landlord's control "to extent that lessee was compensated by insurance for

such damages;" and Williams v. A dvanc ed Tech nology  Ctr., Inc., 537 S.W .2d 531  (Tex. Ap p.--Eastland  1976, writ ref’d

n.r.e.)--subrogation suit brought against lessee by lessor's fire insurance carrier was barred by lessor's waiver of

subrogation clause contained in lease, notwithstanding lessee's breach of the lease by permitting the leased premises to

be used for an extra hazardous operation.

Conflicts - Return of Premises Coven ant  vs. Waiver of Recov ery Pro vision.  A lease may require the tenant at the

termination of the lease to return the leased premises in its original condition except for "reasonable wear and tear and
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damage by casualty not occurring through the tenant’s negligence”.  Such a clause is potentially in conflict with a waiver

of subrogation clause.

b. Builder’s Risk - Risk of Loss Allocation.

[ 67 ] Property Insurance - Construction - Builder’s Risk Insurance- Waiver of Subrogation.  Builders risk insurance

is written on a variety of forms.  Therefore, it is important to determine whether the policy prohibits waiver of

subrogation.  The typica l mutual waiver  of subrogation in the  owner-co ntractor co nstruction co ntract form m ay invalidate

the builder’s risk coverage.  The following is the ISO Builders Risk Coverage Form CP 00 20 10 91 provision:

4. Waiver of Recovery Against Others

You may not waiv e your rights to  recover damages from an architect, engineer or building trades

contractor or subcontractor with respect to the described premises except as agreed to in writing

by us.   This provision supersedes any provision to the contrary in the TRANSFER OF RIGHTS

OF REC OVER Y AGA INST O THER S TO U S Comme rcial Property Cond itions.

[ 68 ] Property Insurance - Construction - AIA - Risk Allocation.  Waiv ers of subrogation in the AIA system are

designed to shift to the owner  and its prop erty insurance carrier the risk of loss to the project  during construction.  Such

provisions are a valid risk allocation for the following reasons: (1) They avoid disruption and disputes between the parties

involved in the construc tion project;  (2) They allow the parties to identify and allocate the risks associated with the

project;  and (3) They allow one party to con tract to prov ide the pro perty insuranc e for all risks asso ciated with  the project

for all parties.  Under the AIA d ocumen ts, the owner is re sponsible fo r obtaining the  type and am ounts of pro perty

coverage.

[ 69 ] Property Insurance - Construction - AIA - Wa iver of Subrogation - Fair No tice Test.  The AIA Waiver of

Subrogation provision is drafted as a waiver of recovery.  However, this provision does not meet the fair notice

requireme nts for releases articulated in  Dresser Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d 505 (Tex. 1993)

in order to release liabilities arising out of the Relea sed Party’s ne gligence.  The provision is neither conspicuous nor

does it expressly refer to the negligence of the party being released.

[ 70 ] Property Insurance - Construction - AIA - Waiver of Subrogation - Express Negligence Test.  The waiver

should  expressly cover loss due to the negligence of the other party.  Although no Texas case has yet addressed whether

the waiver of subrogation clause m ust meet the fair notice requirements, such clauses are exculpation clauses identical

in effect as those h eld unenfor ceable for fa iling to meet the fair notice requirements,  including the express negligence

test, in Dresser Industries, Inc. v. Page Petroleum, Inc. 853 S.W.2d 505 (Tex. 1993).  If so, then most waiver of

subrogation clauses in standard use are not enforceable as written!

[ 71 ] Property Insurance -Construction - AIA - Waiver of Subrogation.  The form of waiver of subrogation contained

in the AIA documents is a "waiver of recovery” between the parties (e.g., the owner and  the contracto r in

Paragraph 11.3.7 to the AIA A201 Gener al Con ditions of the Contract for Construction), but also is a waiver of

recovery by the parties a gainst "any of their subcontractors, sub-subcontractors, agents and employees” and requires that

these third parties similarly provide a waiver of recovery against all such p arties to the pro ject.  

The waiver of subrogation co ntained in the AIA A20 1 waives recovery betwe en the parties to the extent covered by

property ins urance ap plicable to  the Work.  This provision does not expressly add ress loss within the deductible, loss

above the amo unt of property insurance or un insured losses.

This pro vision doe s not waive cla ims or subro gation as to liab ilities arising out of bo dily or perso nal injuries.  

Since releases are construed by courts narrowly, the AIA waiver of subrogation language has been inte rpreted na rrowly.

In SSDW  Co. v. Brisk  Waterpro ofing Co ., 556 N.E.2d 109 7 (N.Y. 1990), a New Y ork court held that the waiver clause

found in the AIA Construction Projects of a Limited Scope form applied only to damages occurring to areas within the

limits of the "work” and not to the parts of the building outside  the "work” .  Also see  Public Em ployees Mu tual Ins.

Co. v. Selle n Cons tr. Co.,  740 P.2 d 913 (W ash. App . 1987).  
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The time period covered by the "waiver” has been the subject of litigation.  In Automobile Ins. Co. v. United H.R.B.,

876 S.W.2d 791 (Mo. App. 1994) an insurer of the owner bro ught a subro gation action  against a con tractor for pr operty

damaged caused by a fire that occurred five months after final payment had been  made to  the contractor and after the

owner had exclusive control of the premises.  The court found an ambiguity  between the AIA provisions.  The contractor

took the position tha t it had an insurab le interest in the pro perty as long as the owner maintained the insurance policy

in effect at the time the work was being done.  The court, however, held that the waiver of subrogation provision no

longer applied after final payment because the  contractor  no longer h ad an insura ble interest in "th e work.”

Provision: Par. 11.3.7 AIA Document A201

The Owner or Contractor, as appropriate, shall require of the Architect, Ar chitect’s consu ltants, separate

contractors described in Article 6, if any, and the subcontractors, sub- subcontractors, agents and

employees of any of them, by appropriate agreements, written where legally required for validity, similar

waivers each in favor of other parties enumerated herein.

3. Insurance Provisions.

a. Certificates.

[ 72 ] Certificate of Insurance.  As a general rule, c ertificates of insura nce do no t govern the ins urance po licy’s coverage.

A certificate of insurance can be misleading in several ways and provide a false sense of security that the policy matches

the certificate.  Com mon pro blems with  certificates of insurance inc lude the po ssibility that certificates issue d by agents

contain  errors and the possibility that the certificates fail to reveal special limitations applicable to the coverage afforded.

Some courts take the position, based on language similar to the above-quoted language from the ACORD 25-S Form,

that a certificate of insurance does not create coverage.  See S.L.A. Property Management v. Angelina Casualty Co., 856

F.2d 69 (8th Cir. 1988) ( certificate listing a differ ent person  as the additio nal insured d id not control over actual listing

on policy endorsement); and Merca do v. M itchell, 264 N.W.2d 532 (Wis. 1978). Being designated as a C ertificate

Holder does not make the certificate holder an insured, additional insured, or a third party beneficiary covered by the

policies insura nce.  Gracid a v. Tagle , 946 S.W .2d 504  (Tex.Ap p.--Corpu s Christi 199 7, no writ ).

Provision: Certificate does not create coverage.

This certificate does not amend, extend or alter coverage afforded by the policies below.

Provision: C ertificate does not sta te prior claims on limits.

Preservation of Policy Provisions.  This is to certify that the policies of insurance listed below have been issued

to the insured named above for the policy period indicated.  Notwithstanding any requirement, term or condition

of any contrac t or other do cument with re spect to whic h this certificate may be issued or may pertain, the

insurance afforded by the policies described he rein is subject to all of the terms, exclusions and conditions of

such policies.  Limits as shown may have  been reduced  by paid claims.

Provision: No duty to notify certificate holder.

Cancellation.  Should any of the above described policies be cancelled before the expiration date thereof, the

issuing compan y will endeavor to mail ___ d ay’s written notice to  the certificate ho lder name d to the left but

failure to mail such notice shall impose no obligatio n of liability of any kind upon the company, its agents or

representatives.

b. Insurer Ratings.

[ 73 ] Best’s Rating System.  BEST’S KE Y RATIN G GUID E published by A.M. Best Compa ny assigns to insurance

companies one of three types of rating opinions, a “Best’s Rating,” a “Financial Performance Rating” or a “Qualified

Rating.”  In addition B est’s assigns all companies to “Financial Size Categories.”  More in formation c oncerning  best’s

and its ratings is available  at Best’s web site, http://www.ambest.com.  Insurance sp ecifications in rea l estate docu ments

will typically specify both the minimum acceptable Best Rating and minimum Financial Size Category for the insurance

issuer.  For ex ample, “the ins urer will be at lea st a Best’s A/V III.”
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Secure Best’s Ratings

A++, A+ Superior

A, A- Excellent

B++, B+ Very Good

Vulnerable Best’s Ratings

B, B- Fair

C++, C+ Marginal

D Poor

E Under Regulatory Supervision

F In Liquidation

S Rating Suspended

Financial Size Category Policy Ho lders’ Surplus ($ m illions)

I Up to 1

II 1 to 2

III 2 to 5

IV 5 to 10

V 10 to 25

VI 25 to 50

VII 50 to 100

VII 100 to 250

IX 250 to 500

X 500 to 750

XI 750 to 1000

XII 1000 to 1250

XIII 1250 to 1500

XIV 1500 to 2000

XV 2000 or more

Rating modifiers of “u” for “Under Review or “q” for Qualified sometimes appear with a Best’s Rating.  For companies

that are not rated are designated “NR-1" for “insufficient data” and “NR-2" for “insufficient size and/or operating

experienc e.”

c. Sample .

[ 74 ] Insurance Provisions.  The insurance provisions provide for designation of the Named Indemnified Person and

its related parties as additional insureds and with waive r of subrog ation against the  Named  Indemnified  Person a nd its
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related parties, without exception for the additional insured’s sole or contributory negligence.  Specific ISO forms or

equivalent are specified in order to assure terms of coverage and the limits of the exclusions.  Blanket additional insured

provisions and blanket waiver of subrogation provisions contained in the insuring policy are specified as being permitted,

if after review they are determined to meet the insu rance req uirements.  N ote most blanket provisions do not list all of

the parties that sh ould be p rotected. 

The Indemnifying Person’s insurance is specified to be primary as regards any other insurance carried by the Indemnified

Person and its related parties.  Note certain blanket and additional insured endorsements provide th at the additional

insured’s  insurance will be primary and co ntributing unless the contract between the parties requires the insuring party’s

insurance to be primary.  See  the footnotes to the blanket and ad ditional insured endorsem ents.

[ 75 ]  Common Errors and Problems.

a. CGL Insurance.

Proba bly the most common error encountered in specifying CGL coverage is the use of outdated descriptive

language.  The  comm ercial gen eral liability  form replaced the com prehens ive genera l liability form in all states during

the mid 1980s.  However, many contracts  will specify "comprehensive general liability insurance."  Along with that, these

contracts  will often require a number  of endorse ments that were needed on this old form, but which were incorporated

into the commercial general liability form.  These include the following:

•   Contractual liability endorsement

•   Broad form property damage endorsement

•   Personal and advertising injury liability endorsement

•   Host liquor liability endorsement

This terminology should  be avoided in mo dern contracts.

Another antiquated term that is often used is "com bined sing le limit ."  Versions of the CGL form used prior to 1986,

and many other typ es of liability policies, had  what were ca lled "split limits."  S plit limits applied  different limits to

property  damage liability and bodily injury liability.  There was a "combined single limit endorsement" that could be

added  to the policy to  make bo th bodily injury and property damage liability coverage subject to the same occurrence

limit.  This has been incorporated into the com mercial liability form  but without the te rminology " combine d single limit."

Therefore, this term conveys to meaning and should generally be avoided.
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Antiquated Terminology

Comprehensive general liability insurance

Public liability insurance

Manufa cturers and  contractor s (M& C) liability

insurance

Owners, lan dlords an d tenants (O L&T ) liability

insurance

Contractual liability insurance

Public liability insurance

Independent contractors (protective) coverage

Additional named insured, named insured, coninsured

Cross-liability endorsement

Broad  form com prehensive  general liability

endorsement

Broad form property damage endorsem ent

Combined single limit (CSL)

Fire dama ge legal liability

Current Terminology

Commercial general liability insurance

Comm ercial genera l liability and umb rella liability

insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Commercial general liability insurance

Insured status using ISO endorsement CG 20 XX or

equivalent (Use CG  20 10 for construc tion contracts,

CG 20 11 for premises leases, CG 20 28  for equipment

leases.)

Cross-liability coverage as provided under standard

ISO forms' separation of insured s clause

Commercial general liability insurance

Commercial general liability insurance

Per-occurrence limit, general aggregate limit, and

produc ts-complete d opera tions aggrega te limit

Damage to premises rented to you.
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"Named Insured" versus "Additional Insured"

General liability insurance such as that provided in the standard commercial general liability (CGL) coverage form

developed by Insurance Services Office, Inc. (ISO), is the basic source of contractual liability coverage for most of the

loss exposures created b y hold harmless agreeme nts.  For this reason, it is also the policy with respect to which additional

insured status is most often  requested  as a comp lement to or  reinforcem ent of the hold  harmless agr eement.   A number

of standard endorsements have been developed by ISO to address the coverage requirements of various categories of

additiona l insureds.  

"Named  Insured" is not a defined coverage term of the CGL policy, nor is it extensively used in CGL policy language.

The term  appears o nly in the following fo ur sections o f the policy.

1. The policy condition pertaining to premium audit (where the "first Named Insured") is given spe cific

rights and duties with respect to the paymen t and reimbursement o f policy premiums)

2. The  policy cond ition pertaining  to separatio n of insureds (in  which it is stipulated that insurance applies

"as if each Named Insured were the only Named Insured")

3. The provision that newly acquired organiza tions may qualify as named insureds, and  that past

partnerships, joint ventures, and limited liability companies must be listed as named insureds in order for

coverage to apply to them.

4. The provision of notice of cancellation and nonrenewal to the "first Named Insured"

Named insureds frequently are referred to in the CGL policy, however, under the title "you," a s exp lain ed in the  pol icy's

introductory language.

Throughout this policy the words "you" and "your" refer to the Named Insure d shown in the Declara tions, and

any other pe rson or or ganization q ualifying as a Na med Insur ed under  this policy.

Therefore, a CGL named insured is a person or organization listed as such in the policy declarations or qualifying

otherwise for that status (as in the case of a newly acquired organization.)  When more than one named insured is listed

in the declara tions, the first of those  listed entities acq uires certain righ ts and duties a s the "first Nam ed Insured ."

Other parties having insured (but not named  insured) status under the CGL policy include partners in a named insured

partnership, members of a named insured joint venture; e xecutive office rs, directors, sto ckholder s, and –with c ertain

exceptions–employees of a named insured corporation; the named insured's legal representative if the named insured

dies; the named insured's real estate manager; and any entity a dded to  the policy as an insured by endorsement.  All of

these insureds have slightly different rights and duties from those con ferred on the policy's named insured s.

Additional insureds hav e less stringent ob ligations with resp ect to repo rting occurre nces that migh t give rise to  a claim

under the policy.  Ce rtain CGL policy exclusions apply only to the named insured.  For instance, the policy's pro perty

damage exclusion applies to damage to property owned by, rented by, occupied by, or loaned to the  named  insured

("you"), but it applies to damage to personal property in the care, custody, or control of "the insured."  That is, it applies

with respect to each insured's liability for personal property in that insured's care, custody, or control.  The named

insu red 's officers, directo rs, and emp loyees qualify  as insureds themselves, but not the officers, directors,  or employees

of additional insureds.

Aside from these differences, basic general liability coverage depends upon the language of the CGL insuring agreement

and its references to "the insured."  The language reads as follow:

We will pay those sum s that the insured  become s legally obligate d to pay as d amages b ecause of " bodily

injury" or "property dam age" to which this insurance app lies.  We will have the right and duty to defend

the insured against any "suit" seeking those d amages.

An entity named as an additional insured in an endorsement to the CGL policy is as much "the insured" in the context

of this insuring agre ement as is the n amed insur ed who p urchased  the policy.  
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Occasio nally one party to a contract will require that it be added as an additional named insured to the  liability policy

of another contracting party.  Such requests often have their origins in a time when nam ed insured status (b ut not all

categories o f insured status) c arried with  it a right to be notified if the policy was going to be canceled.  (Cancellation

of an indemnitor's insurance is obviously a matter of vital concern to an indemnitee.)  Standard CGL fo rms currently in

use guarantee notice o f cancellation o nly to "the first nam ed insured " identified in the  policy dec larations, not to all

named insureds.  Therefore, the most commonly perceived advantage of named insu red status und er a genera l liability

policy no longer exists.
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CGL POLICY PROVISIONS

NAMED INSURED VER SUS INSURED

Named

Insured Insured Policy Provisions

Insuring Agreement 

T Pay on behalf of

Exclusions

T Intentional injury from the standpoint of

T Obligation  to pay dam ages by reas on of contr actual liability1

T Liquor liab ility2

T Obligations under workers compensation and other laws

T Emplo yers liability

T Except for liability assumed under contract by3

T T Environmental pollution by

T Watercraft, aircraft and autos4

T Transportation of mobile equipment by auto of

T Property damage to owned, rented or occupied property of

T Property sold, given away or abandoned of

T Prope rty loaned to

T Personal property in care, custody of control of5

T That particular part of any real property being worked on by

T That particular part of property to be restored because of the work of

T Property damage to product of

T Property damage to work of

Property damage to impaired property detailing with:

T   a product of

T   a delay or failure to perform a contract by

Damages incurred for the:

T   recall of products of

T   work
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1The exc eption to this ex clusion is an "in sured con tract" as de fined.  How ever, part f. of " insured co ntract"

specifically applies to contracts pertaining to the named insured's (your) business and under which the named

insured (you) assumes the tort liability of another.
2The policy makes the exclusion applicable to any insured, but the exception to the exclusion only applies if the

named insured (you) m anufactures, sells, serves, etc. alcoholic beverages.
3The employers liability exclusion provides an exception for liability assumed by the insured under any contract

or agreem ent.  Howe ver, contrac tual liability covera ge as prov ided by the p olicy in subpa rt f. is specifically

limited to liability assumed by the named insured (you).  See (2 ) above.  T his presents a p ossible amb iguity.
4Three of the five exceptions to this exclusion apply specifically to the named insured (you).
5The 19 86 CG L policy exc luded pe rsonal pro perty in the nam ed insured 's (your) care, cus tody, or co ntrol.

Source:  The Additional Insured Book, 4th ed., International Risk Management Institute, Inc., 2000  

INSURED AND NAM ED INSURED DIFFERENCES

1.  The named insured (NI) has more stringent

occurrence repo rting requirements.

2.  The NI's employees, executive officers, and

directors are insureds.

3.  Certain ex clusions app ly only to the NI  (e.g.,

property damage).

4.  The NI must reimburse the amount of any

deductible paid by the insurer.

5.  The first NI is required to pay premium.

6.  The first NI receives any premium return.

7.  The first NI may ca ncel the po licy.

8.  The first NI receives cancellation notice.

Source:  The Additional Insured Book, 4th ed., International Risk Management Institute, Inc., 2000  

Another feature of some requests for additional insured status is the stipulation that the indemnitor's policy, to which the

indemnitee is being added as an insured, be modified to provide "cross-liability " covera ge.  Cross-liability refer s to the

loss exposure  created wh en one insur ed under  a policy sues a nother.  Standard general liability policies in use today

provide "cross-liability" coverage–without the need for any modification–by virtue of the "separation of insureds"

condition.  This con dition of the p olicy states that co verage will ap ply "separ ately to each insured  against whom  claim

is made or suit is brought."  For this reason, it may be a legitimate precaution to include in contract language a stipulation

that liability insurance a s required b y the contract p rovide cro ss-liability coverage, but not a demand for a cross-liability

endorsement, which is unnecessary when the standard CGL form is being used.

b. Business Auto.

Antiquated Terminology Current Terminology

Comprehensive auto liability insurance

Additiona l insured or co insured status (u nless a vehicle

lease)

Cross-liability endorsement

Comb ined single limit

Business auto coverage form

Insured status

Cross-liability coverage as provided under standard

ISO forms' separation of insured s clause

Each acc ident limit
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c. Workers Compensation.

The standard workers compensation and employers liability policy used in most states was substantially revised

in 1984 a nd again to a  lesser extent in 1 992.  As comp ared to the p revious 19 54 policy,  these revisions included some

slight changes in terminology and coverage approa ches that shou ld be reflecte d in contract insurance requirements.  One

of these was a change in the name from "workmen's compensation" to "workers compensation."  Another more important

change was the inclusion of "other states coverage" in the basic form and the elimination of the "broad form a ll states"

endorsem ent, which was p reviously used  to provide  this coverage .  

Antiquated Terminology Current Terminology

Workmen's compensation insurance

Borrowed servant endorsement

All states coverage/broad form all states coverage

In rem endorsement

Work ers comp ensation and  employer s liaiblity

insurance

Alternate employer endorsement

Other states coverage

Maritime coverage endorsement

A very problematic requirement sometimes included in contracts is one for additional insured status.  The workers

compensation policy covers injuries to its insured's employees.  If additional insu red status were to be pro vided to

another party, the policy would cover injuries to that party's employees, and the insurer would be entitled to a

commensurate additional premium.

d. Property Insurance.

One error sometimes made by financial institutions is to require insurance equal to the loan amount.  The loan

amount is often not reflective of the insurable value of the prop erty.  It could be  higher, as wou ld be the ca se when it

includes property that would not be covered under the policy, such as the value of the land.  Conversely, the loan amount

may be significantly less tha n the value of the  property, sinc e it would no t recognize  increases in  the propety's value over

time.  For this reason, the amount of insurance required should relate to the valuation basis (replacement cost or actual

cash value) o f the insurable p roperty rathe r than the loan a mount.

Another problem  that sometime s arises is a requ irement of additio nal named insured status.  There are no

advantages provided to a party who is not an owner o f the prope rty to be a named insured on the policy, and commercial

property insurance underwriters have no endorsements in their forms portfolios to comply with such a contractual

requireme nt.  For most c ontracting situa tions, addition al insured status, a  loss payee c lause, a lenders loss payab le

endorsem ent, or a mo rtgage clause  is quite sufficient for p rotecting the c ontracting p arty's interest in the pro perty.

Outdated terminology requiring that the policy provide "fire and extended coverage" is often used in contracts.

"Extended coverage" refers to an endorsem ent that was once added to a  standard fire policy to cover the perils now

insured under ISO's basic causes of loss form.  Since this endorse ment is no lon ger used, a b etter appro ach to requiring

this coverage would be to refer to the ISO basic causes of loss form.



Page 184 RISK MANAGEMENT

AVOID OUTDATED AND MISLEADING PROPERTY INSURANCE TERMINOLOGY

Antiquated Terminology Current Terminology

Fire and extended coverage or extended coverage

endorsement

Additional named insured

Basic causes of loss form

Additional insured, loss payee, or mortgagee clause.

PERILS COVERED UNDER ISO CAUSES OF LOSS FORMS

Basic Causes of loss Form (CP 10 10)

•   Fire

•   Lightning

•   Explosion

•   Windsto rm or hail

•   Smoke

•   Aircraft or vehicles

•   Riot or civil commotion

•   Vandalism

•   Sprinkler leakage

•   Sinkhole collapse

•   Volcanic action

Broad Causes of Loss Form (CP 10 20)

Basic causes of loss form p erils, plus:

•   Breakage of glass

•   Falling objec ts

•   Weight of snow, ice, or sleet

•   Water damage from leaking appliances

•   Collapse from specified causes

Special Causes of Loss Form (CP 10 30)

•   All perils except as excluded

•   Collapse from specified causes

Covering Add itional Interests

There are four basic ways that the interest of a party other than the named insured can be protected in commercial

property policies.

•   Through a mortgage holders provision or endorsement (also called a "mortgag ee clause")

•   Through a loss payee endorsement

•   Through a lenders loss payable endorsement

•   Through an additional insured endorsement
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ADDITIONAL INTERESTS APPROACHES COMPARISON

Type of 

Endorsement

Typica l Insurab le

Interest

Receipt of L oss

Payment

Typical Notice

of Cancellation

Coverage Despite 

Insured's Acts

Mortgage holders

provision or

endorsement

Holds mortgage on

covered building(s)

Exclusive For cancellation by

the insurer only; 30

days, except 10

days nonpay.  May

include 10 days'

notice of non-

renewal.

Yes.

Loss payee

endorsement

Leases personal

property to the

insured, may also

be a creditor

May be exclusive or

shared with the

insured

None, unless

specifically

requested.

No.

Lenders loss

payable

endorsement

Creditor with an

interest in covered

personal p roperty

Exclusive. For cancellation by

the insurer only; 30

days, except 10

days nonpay.  May

include 10 days'

notice of non-

renewal.

Yes.

Additional insured

endorsement

Owner of

building(s) lea sed to

the insured

Shared with the

insured

None, unless

specifically

requested; check

policy cancellation

provisions.

No.

C. Releases.

[ 76 ] Releases and Exculpation.   An examp le of a “release” is, "You a re not liable ... " A  release is an ag reement in

which one party ag rees to hold the oth er without resp onsibility for dam age or othe r liability arising out of the transaction

involved.  See Wallerstein v. Spirt , 8 S.W.3d 774 (T ex.App.-Austin [3rd Dist.] 199 9, no writ ) - involving an ind emnity

by partners but not a release between partners.  An example of an "exculpation" provision is, "I am not liable ... " An

exculpato ry provision  is designed to  exclude, as b etween the p arties to a contract,  certain designated duties, liabilities

or costs due to  the occurre nce or no n-occurren ce of events.  See Ikard,  Exculp atory Cla uses and  Their  Effectivene ss to

Protect Drafters and Fiduciaries,  18th ADVANCED ESTATE PLANNING AND PROBATE COURSE (STATE BAR

OF TEX AS 199 4); Annot., 4 9 A.L.R. 3 d 321, Validity of Exculp atory Clause  in Lease E xemptin g Lessor fro m Liab ility

(1973); Annot., 30 A.L.R. 4th 9 71, Applica bility of Excu lpatory C lause in  Lease to Lessee's Damages Resulting From

Defective Original Design or Construction (1984 ); Annot., 8 A .L.R. 139 3, Validity, C onstructio n and E ffect of

Agreement Exempting Operator of Amusement Facility from Liability for a Personal Injury or Death of Patron (1966);

Annot.,  66 A.L.R . 4th 622, Liability for Injury Incurred  in Opera tion of Po wer Go lf Cart (1988); Annot., 88 A.L.R.3rd

1236 Liability of Youth Camp, its Agents o r Emplo yees, or of S couting  Leader o r Organ ization for In jury to Ch ild

Participant in Program (1978 ); Annot., 73  A.L.R.4th 4 96, Liability of Local Government Entity for Injury Resulting

from Use of O utdoor P laygrou nd Eq uipmen t at Mun icipally Owned Park or Recreational Area (1989). Springer,

Releases:   An Added Measu re of Prote ction from  Liability , 39 BAYLO R L.REV. 487 (19 87); Smith,  Selected Topics

in Lease Drafting:  Indem nities, Waivers, Disclaimers and Remedies,  ADVANCED REAL ESTATE DRAFTING

COURS E Q (STAT E BAR O F TEXA S 1990).

1. Released P ersons.

[ 77 ]  Release d Perso ns - Nam ed Spec ifically .  In McMillen v. Klingen smith , 467 S.W.2d 193  (Tex. 1971), the court

held that a release discharges o nly those tortfeasors that it specifically names or otherwise specifically indemnifies.  The

Texas Supreme Court in  Duncan v. Cessna Aircraft Co., 665 S.W.2d 414  (Tex. 1984) appro ved the de cisions in
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McMillen, and in Lloyd v. Ray, 606 S.W .2d 545 , 547 (T ex. Civ. Ap p.--San Anto nio 198 0, writ ref'd n.r.e.) and Duke v.

Brookshire  Grocery Co., 568 S.W.2d 470 , 472 (Tex. Civ. App.-- Te xarkana 1 978, no writ ) holding that the mere naming

of a general class of tortfeasors in a release does not discharge the liability of each member of that class.  A tortfeasor

can claim the protection of a release only if the release refers to him by name or with such descriptive p articularity that

his identity or his co nnection with th e tortious eve nt is not in doub t.

Also see Angus Chemical Co. v.  IMC Fertilizer, Inc., 939 S.W.2d 1 38 (Tex. 19 97) where the court held  that the release

by an injured party of a tortfea sor does n ot release the to rtfeasor’s  insurer;  Illinois Nat. Ins. Co. v. Pereez, 794 S.W.2d

373 (T ex.App.--C orpus Ch risti 1990, writ den’d).

"Agents"  Do  Not In clude "Co ntractors" .  The relea se in Doe v. S mithKlin e Beech am Co rp., 855 S.W.2d 2 48 (Tex.

App.--Au stin 1993, writ granted) releasing Q uaker Oa ts and its "agents" was held not to include a drug testing laboratory

that was hired b y Quaker O ats to perform  pre-emp loyment dru g screens.  The court held that the lab was an independent

contractor and was not covered by the emp loyment application release  form that released "Quaker Oats, its employees

and its agents, from any liability based on the results of the drug screening."  See also  Dresser Industries, Inc. v. Page

Petroleum, Inc., 853 S.W .2d 505 , 508-09  (Tex. 19 93);  Summ ers v. Skillern & Sons,  Inc., 381 S.W.2d 3 52, 356 (Tex.

Civ. App.--W aco 196 4, writ dism'd  w.o.j.); but cf.  Getty Oil Co. v. Insurance Co. of North America, 845 S.W.2d 794,

806 (Tex. 1992).

Third Party B eneficiaries.   For example, in Derr Constr. Co. v. City of Ho uston, 846 S.W.2d 854 (Tex. App.--Houston

[1st Dist.] 199 2, no writ ), the court held  that a release/inde mnity provision in a  subcontra ct released the  owner (the C ity

of Houston) from liability for damages to the subcontractor's crane. The court held that the owner was a named third

party ben efic iary  of th e re leas e in t he su bco ntra ct.  T he c our t also he ld th at th e sub con trac tor's  insurer could not assert

any rights of subrogation to pursue the owner for the monies it ha d paid  the subcontractor for damages to the crane.  The

provision in the subcontract read s as follows:

Provision:

Subcontractor hereby assumes full responsibility and liability for the work to be performed hereunder,

and  hereby release, relinquishes and discharges and agrees to indemnify protect and save  harmless

Contractor, the City ... from all claims, demands and causes of action of every kind and character

including the cost of defense thereof, for any injury to, including death of, person (whether they be third

person, contractor, or employees of either of the parties hereto) and any loss  of or dam age to pro perty

(whether the same be that either of the parties hereto or of third parties)  caused by or alleged to be

caused, arising out of, or  in connection with Subcontractor's work to be performed hereunder ... whether

or not said claims, demands and causes of action in whole or in part are covered by insurance hereinbefore

... . (Court's emph asis in bold; au thor's empha sis underlined .)

Id. at 858.  This case was decided after the court of appeals' decision in Dresser Industries, Inc. v. Page Petroleum, Inc.

upholding the Houston Fishing Tool release provision, but before the supreme court's decision striking it down as not

being conspicuous.  The court did not address the conspicuousness of the provision in  Derr Co nstruction.  Also, the

court did n ot review the re lease in light of the e xpress neglig ence test.

2. Released M atters.

a. Negligence.

[ 78 ]  Release d Ma tter - Fair  Notice and  Express Neg ligence Tests.   Requirement to Be Conspicuous.  In Dresser

Industries, Inc. v. Page Petroleum, Inc., 853 S.W.2d 505  (Tex. 1993), the following provisions contained in work orders

of Dresser  and Ho uston Fishing T ools Com pany were e xamined b y the Texa s Suprem e Court:

Dresser Provision:

There are obviously many conditions in and about the well of which we can have no knowledge and over

which we can have no  control.   Therefore, we (Dresser) accept this service order only on condition that

we do not guarantee any particular result from services to be performed hereunder.  Except where damage

or injury caused  by gross or w illful negligence o n our part, (Page) shall indemnify (Dresser) and ho ld
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(Dresser) free and harmless  from all claims for personal injuries, including death and damage, including

subsurface damage or injury to the well and damages attributable to pollution or contamination and cost

of control and removal thereof, alleged to have been caused by our operations under this service order,

including claims alleging that injuries or damages were caused by (Dresser's) negligence, whether such

claims are made by (Page), were caused by (Dresser's) negligence, whether such claims are made by

(Page), by (Page's) employees, or by third pa rties.  (Emph asis added  by author.)

Houston Fishing Tools Provision:

(A) (Houston Fishing Tools) shall not be liab le to (Page) on any theory of legal liability against which

(Houston Fishing To ols) may legally contract for any injury or d amage to p ersons ... or to p roperty

(whether subsurface or not, including reservoir loss) and any losses arising out of such damage where such

damage is sustained in connection with, arising out of, or resulting from the service or material use d in

the service.

(D) The theories of liability referred to in (paragraph (A) ... include, but are not limited to, breach of

express or implied w arranty and th e sole or co ncurrent  negligence of (Houston Fish ing Too ls).

(Emph asis added  by author.)

Page Petroleum drilled a well located in Colorado County to a d epth of 11,000 feet and contracted with Dresser

to conduct log tests.  Houston Fishing Tools was called in to "fish" out Dresser's equipment that became stuck in the well

bore.  While H ouston Fish ing Too ls was attempting to dislodge the equipment, it lost several thousand feet of wireline

and drill pipe down the hole which could not be retrieved.  Page attempted to clear the hole by performing a side

procedure.  This side procedure was not successful; therefore, Page plugged a nd aband oned the w ell and was fo rced to

drill a new well.  Page then brought suit against Dresser and Houston Fishing Tools alleging negligence and seeking

compensation for damag es to the original well.  Both Dresser and Houston Fishing Tools defended the suit based on the

contractual provisions recited above.  The jury attributed liability 50% to Page, 40% to Houston Fishing Tools and 10%

to Dresser.  The court of appeals construed the Dresser provision as an "indemnity" and therefore could not exculpate

Dresser fro m its own neg ligence.  Since  the Dresser  provision w as an indem nity, the court held that reference to Page

indemnifying Dresser from claims by Page (see underlined  language in  Dresser provision) was clearly inadvertent and

repugnant to the intent of the parties.  Once the court of app eals determined the clause  to be an indemnity, it found that

as an indem nity it could not b e an exculp ation or relea se operatin g to extinguish a  claim betwe en the parties to  a suit.

Convers ely, the court of appeals found that the Houston Fishing Tools provision was a "release" which exculpated

Houston Fishing Tools from liability to Page.

The supreme court held that compliance with the fair notice requirements is a q uestion of law fo r the court,

overruling Goodyear Tire & Rubber Co. v. Jefferson Const. Co., 565 S.W.2d 916 (Tex. 1978).  The supreme court then

found that the Dresser and the Houston Fishing Tools provisions were both not conspicuous as a matter of law.

Indemnity, Releases, Exculpations:  Effect the Same.  Following the reasoning of the dissent in the court of appeals'

decision, the supreme court found that, whether the provision was couched as an indemnity, a release or an exculpation

provision, the effect was the same, to transfer the risk of liability for one's own negligence.  The court stated its reasoning

as follows:

As Justice Vance stated in his dissenting opinion in the court of appeals, these agreements, whether

labeled as indemnity agreements, releases, exculp atory agreements, or waivers, all ope rate to transfer risk.

... Although w e recogniz ed that mo st contractua l provisions o perate to tran sfer risk, these particular

agreements  are used to exculpate a party from the consequence of its own negligence.  Because

indemnification of a party for its own negligence is an extraordinary shifting of risk, this Court has

developed fair notice requirements which apply to these types of agreements.  The fair notice

requireme nts include the express  negligence d octrine and  the conspic uous requ irement.  Enserch Corp. v.

Parker, 794 S.W.2d 2, 8 (Tex. 1990). ... the conspicuous requirement mandates "that som ething must

appear on the face of the [contract] to attract the attention of a  reasonab le person w hen he loo ks at it."

Ling & C o. v. Trin ity Sav . & Loan  Ass'n , 482 S.W.2d 841 , 843 (Tex. 1972).

...
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[w]e can discern no reason to fail to afford the fair notice protections to a party entering into a release

when the protectio ns have be en held to ap ply to indemnity agreements and both have the same effect. ...

This  is especially true b ecause of the  difficulty often inhere nt in distinguishing between these two similar

provisions . Id. 508.

Adoption of UCC Standard .  The supreme court in Dresser Industries, Inc. v. Page Petroleum, Inc. adopted the

"conspicuous" standard set forth in § 1.201(10) of the Texa s UCC  applicab le to contracts for th e sale of goo ds in this

case dealing with the sale of services.  The court held that the UCC standard would be app licable both to indemnity and

releases that relieve a party, in advance, of responsibility for its own negligence.  Section 1.201(10) provides

A term or clau se is conspic uous when  it is so written that a reasonable person against w hom it is to

operate ought to have noticed it.  A printed heading in capitals (as:  NON-NEGOTIABLE B ILL OF

LADING) is conspicuous.  Language in the body of a form is "conspicuous" if it is in larger or other

contrasting typ e or color .  But in a telegra m any stated te rm is "cons picuous."

TEX. BU S. COMM . CODE AN N. § 1.201(10) (Vernon 1 994).

In both the Dresser and the Houston Fishing Tool contracts, the provisions are located on the back of a work order

in a series of numbered paragraphs without headings or contrasting type.  Furthermore, the contracts were found to be

not so short that every term in the contracts must be  considered consp icuous.

How "conspicuous" is conspicuous?  See Greer an d Collier, The Conspicuous Requirement:  Litigating and

Drafting Contractual Indemnity Provisions in Texas After Dresser Industries, Inc. v. Page Petroleum, Inc.,  35 SO. TEX.

L. REV. 243 (199 4).  The supreme court in Littlefield v. Schaefer, 955 S.W .2d 272 (T ex. 1997), found tha t a release was

not conspicuous when it was set in a type font too small to read even though the heading was in larger font (heading was

in 4 point font 4 point font and the terms of the release were in smaller font);the release was outlined in a box; the

heading was all caps, in bold type and read “RELEASE AND WAIVER OF LIABILITY AND INDEMNITY

AGREEMEN T”; and abo ve the signature  line appea red the cap tion in all caps, bold-faced centered and underlined type

the following statem ent “I UNDERSTAND M OTORCY CLE RACING IS DAN GEROUS.   YES, I  HAVE READ

THIS  RELEASE.”  The co urt did not ac cept the argu ment that the release was conspicuous  because o f its small

contrasting type.  “Where a party is not able to know what the contract terms are because they are unreadable, as a matter

of law the excu lpatory clause  will not be enfo rced.”

In In Re H. E. Butt Grocery Co., 17 S.W.3d 360 (Tex.App.-Houston [14th Dist.] 200 0, orig. proceeding) the court

of appeals determined that testimony from the injured employee to the effect that he was told not to read a waiver and

release was inadmissible parole evidence.  The court found that the following notice was unambiguous and supported

the conclusion that the employee was aware of the agreem ent to arbitrate  claims and re leasing his com mon law righ t to

sue H.E.B . as a non-sub scriber to the  state’s workers c ompen sation system.  The court noted that the  notice was in a ll

caps and underlined.

Provision:

ELECTION OF CO MPR EHE NSIV E BE NEFI TS, RE LEAS E, WA IVER , INDEMNITY AND

ARBITRATION AGREEMENT

NOTICE:  BY SIGNING THIS AGREEMENT, YOU AGREE TO RELEASE  AND W AIVE CER TAIN

RIGHTS TO SUE YOUR EMPLOYER, THE TRUST , THE TRUSTEE OF THE H. E. BUTT

GROCERY COMPANY WELFARE BENEFIT TRUST, THE PLAN, AND THE PLAN

ADMINISTRATOR IN EXCHANGE FOR THE AGREEMENT TO PROVIDE CERTAIN BENEFITS

THROUGH THE TRUST.  YOU AGREE TO INDEMNIFY YOUR EMPLOYER AND THE

RELEASED PARTIES IN CERTAIN CIRCUM STANCES AND YO U AGREE TO ARB ITRATE ALL

FUTURE  DISPUTES.  THIS AGREEMENT AFFECTS YOUR LEGAL RIGHTS!  READ THIS

AGREEMENT CAREFULLY AND MAKE SURE YOU UNDERSTAND IT BEFORE SIGNING IT!

To similar effect is the holding in Lawrence v. CDB Serv., 1 S.W.3d 903 (T ex.App.-Amarillo [7th Dist.] 1999, aff’d) as

to a waiver of the  commo n law right to  sue and election to participate in an employers that was in bold  type in a 2 page

election form.
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Actual Notice.  The court noted that the fair notice requirements are not applicable when the Indemnified Person

(Released Person) establishes that the Indemnifying Person (Releasing Person) possesses actual notice or knowledge of

the indemn ity agreemen t, citing gen erally  Cate v. Dover Corp., 790 S.W .2d 559 , 561 (T ex. 1990 ).  Dresser at 508.

Express  Negligence Requirement.  For the sam e policy reas ons that the supreme court in Dresser extended the

conspicu ous require ment to  releases, it held that the companion express neg ligence do ctrine also wa s to be app lied to

releases.

... we hold that the fair notice requiremen ts of conspicuousness  and the express negligence doctrine ap ply

to both indem nity agreeme nts and to  releases in the circumstances before us; thus, we disapprove of the

Whitson opinion.  [re ferring to Whitson v. Goodbodys, Inc. , 773 S.W.2d 381, 383 (Tex. App.--Dallas

1989, writ denied)].

Dresser Industries, Inc. v. Page Petroleum, Inc., 853 S.W .2d 505 , 509 (T ex. 1993 ); Doe v. S mithkline  Beecha m Corp .,

855 S.W .2d 248  (Tex. Ap p.--Austin 19 93, writ granted).

The court of appeals in Rickey v. Houston Health Club, Inc., 863 S.W .2d 148  (Tex. Ap p.--Texar kana 199 3, writ

granted)--jogger alleged that indoor astroturf track no t suitable as jog ging track--  found the following release failed the

express ne gligence test:

Provision:

You agree that you are aware that you are  engaging in physical exercise  and the use of exercise equipment

and club fac ilities which could  cause injury to you.  You are v oluntarily participating in these activities

and assume all risk of injury to you that might result.  You hereby agree to waive any claims or rights you

might otherwise have to sue the health club, its employees or agents for injury to you o n account of these

activities.  You hav e carefully read  this waiver and release and  fully understand  it is a release of liability.

You furthe r agree to rele ase seller from  any liability for loss o r theft of perso nal prope rty.

The court in Polley v. Odom, 957 S.W.2d 932 (Tex.App.-Waco 1997, judgm’t vacated) held that the following

“risk of loss” provision  did not pa ss the express  negligence te st as it impliedly bu t did not expressly release the landlord

from liability for its negligence.

Provision:

Risk of Loss.  Except where due to the willful neglect of Lessor all risk of loss to personal property or lo ss

to business resulting from any cause whatsoever shall be born exclusively by Lessee.

b. Gross Negligence.

[ 79 ] Released Matter - Gross Negligence.  The court in Smith v. Golden Triangle Raceway, 708 S.W.2d 574 (Tex.

App.--Beaumont 1986, no writ ) struck down a portion of a release that released the "releasee" (the race track) from

liability for its gross negligence.  This is the position of the Restatement.  RESTATEMENT OF CONTRACTS § 574

(1932).  The cou rt cited variou s decisions fro m other jurisd ictions supp orting this conc lusion.  The  court uphe ld the

release as to injuries due to the race trac k's negligence.  T he court fou nd that this case d id not involve an issue of unequal

bargaining power.  There is no public policy to protect a right to be a spectator on the infield of a  race track.   Corpus

Christi  Speedw ay v. Mo rton, 279 S.W.2d 903 (Tex. Civ. App.-- San Antonio 1955, no writ ).  The issue of whether a

release can cover future gross negligence has not been yet been decided by the Texas Supreme Court.  The Supreme

Court in Memo rial Medical Cen ter of East Texas v. Keszler,  943 S.W .2d 433 (T ex. 1997) uph eld the “all claims” release

as covering Keszler’s claim for damages arising out of Memorial’s alleged gross negligence by making a distinction for

post-accident waivers of liability.  The court stated

The court of appeals held that such a release is against public policy.  931 S.W.2d at 63 (citing Smith v.

Golden Triangle Raceway, 708 S.W.2d 574, 576 (T ex.App.--B eaumon t 1986, no writ )).  However the

court of appeals failed to distinguish a pre-accident waiver of liability from a post-injury release made

in settlement of cla ims.  In  Golden  Triangle , the issue was whether a pre-injury release  could effective ly

dispense with a claim  of gross neglig ence.  Id. We have ne ver held post-injury releases of gross
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negligence claims invalid.  There is no logic in prohibiting people from settling existing claims.

Significantly,  such a rule would preclude settlement of many such claims.  The cou rt of appea ls erred in

holding that K eszler could  not release his g ross negligen ce claim aga inst Mem orial.

In Franklin  v. Marie A ntoinette  Condo minium  Owne rs Ass’n, Inc ., No. B06429 3 Cal. App. Ct. 2nd App. Dist. (1993),

a California appeals court held that a unit owner was not entitled to recover for water damage to her unit based upon an

exculpatory clause in the condominium declaration.  The clause barred the association from liability for property damage

caused by a central plumbing leak unless the damage was caused by the gross neg ligence of the a ssociation o r its

directors.  The unit owner sustained $74,000 in damages to her unit from water leaking into her unit through the HVAC

vents.  The court found that the exclusion from the exculpatory clause  for "gross negligence" did not cover the omission

of the association to prev ent damage to the unit owner's unit.  The court also held that enforcement of the clause was

reasonable and fair to the condom inium owne rs as a whole, sin ce they had a greed to  bear the risk of loss beyond what

they could re cover from  the associatio n's insurance po licy.

c. Intentional To rts.

[ 80 ] Released M atter - Intentiona l Torts.  The court in Sedon a Contrg . v. Ford, P owell,  995 S.W.2d 192

(Tex.App.-San Antonio 1 999,  no writ ) noted that consent ca n constitute  a defense fo r liability for an intentio nal tort,

and thus reasoned that a waiver as to future intentional torts may be enforceable under certain circumstances.  Ford,

Powell  recommended that a school district accept the bid of the second lowest bidder, Sedona was the lowest bidder.

The bid documents contained the following waiver:

Provision:

By submitting a b id, each bidder agrees to waive any claim it has or may have against the Owner

[NEISD],  the Architect/E ngineer, and  their respective  employee s, arising out of o r in connection with the

administration, evaluation, o r recomm endation o f any bid; waiver of any req uirements un der the B id

Documen ts; or the Contract Documents; acceptance or rejection of any bids; and award of the Contract.

The court noted that it had previously found Golden  Triangle  to be too b road in its  application of the RESTATEMENT

(SECOND) OF TO RTS.  In Smith v. Holley, 827 S.W .2d 433 , 438 (T ex.App.-S an Antonio  1992,  writ denied) the court

was faced with the issue of whether a prospective employee could release a previous employer from liability resulting

from the communication of information regarding their work history.  In its analysis, the court recognized the holding

of Golden  Triangle , but conclud ed that its app lication to  intentional conduct was too broad.  The court in Smith  stated,

“that it is universally reco gnized that in the  right circumstan ces one ca n consent to  certain action s that otherwise w ould

be intentional torts.”  In Smith  the court held  Holley effective ly consented  to the possib ility of defamation by signing a

release form authorizing the release of work history.  The court also cited Unocal Corp. v. Dickson  Resources,  Inc., 889

S.W.2d 604, 610 (Tex.App.-Houston [14 th Dist.] 199 4, writ denied) holding that waiver, concerning oil and gas

information, to be effective which permitted for the general waiver of future intentional tort claims and extinguished

plaintiff’s right to sue.

Negligence” versus “Intentional A cts”.  "Negligence" does not inc lude intention al acts.  Richker v . Georg andis , 323

S.W.2 d 90 (T ex. Civ. Ap p.--Housto n 1959 , writ ref'd n.r.e.).

d. Unspecified or  Unknow n Ma tters.

[ 81 ]  Strict Construction. Scope of Release.  Any claims not clear ly within  the subject matter of the release are

not discharged.  Since an exculpatory provision is drafted by the Released Party to release or carve out liabilities or

contractual obligations from o ther expressed or imp lied duties, courts will strictly construe such provisions.  Releases

will be subject to the same rules of constructio n discussed  above as  to indemnity a greements.  General categorical release

clauses are narrowly construed.  In  Duncan v. Cessna Aircraft Co., 665 S.W .2d 414 , 422 (T ex. 1984 ).  Vela v. P ennzoil

Producing Co., 723 S.W .2d 199  (Tex.Ap p.--San Anto nio 1986, writ ref'd n.r.e.)--claims not clearly within subject matter

of the release are not discharged, even if such claims existed at the time the release was executed.  In Victoria Bank &

Trust Co. v. Brady, 811 S.W.2d 931, 938 (Tex. 1991), the supreme court held that a release executed by a borro wer in

a settlement agreemen t releasing a ba nk "from a ny and all claim s and cause s of action ... direc tly or indirectly attrib utable

to the described loan  transaction"  did not includ e the borro wer's claim of tortio us interference  by the bank in  the
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bor row er's  contract with a third party arising out of the borrower's sale of an asset as to which the bank erroneously

asserted a se curity interest.

The court in Memorial Medical Center of East Texas v. Keszler, 943 S.W.2d 43 3 (Tex. 1997) distinguished the

release litigated in  Keszler from the release litigated in Victoria . In Keszler Memorial and Keszler entered into a

Comprom ise Settlement Agreement an d a separate Release  document concerning damage claims that Keszler asserted

against Memorial due to Memo rial’s terminating staff privileges at the hospital.  Keszler later sued the hospital for fraud,

negligence, and gross negligence for injuries Keszler allegedly suffered due to exposure to ethylene dioxide , a toxic

sterilizing agent the hospital used during his employment. The  Keszler court found that the release language, releasing

all as to “any other matter relating to [Keszler’s] relations with [Memorial]”, included “all” claims including claims of

negligently  caused inju ries to Dr. Keszler.  The court noted that the release in Victoria  was limited to claims arising out

of “the above described loan transaction”, which loan transaction did not as it turned out include claims arising out of

another loan transaction `with Victoria Bank & Trust.  The court also upheld the release as being effective to release

Keszler’s claim for gross negligence.

Release  of Unknown Claims.  Release of future, unknown claims is permissible in Texas.   Sweeney v. Taco Bell, Inc.,

824 S.W.2d 289, 292 (Tex. App.--Ft. Worth 1992, writ denied); Pecorino v. Raymark Indus., Inc., 763 S.W.2d 561  (Tex.

App.-  -Beaumo nt 1988 , writ denied)--release executed in settlement of claim by worker and wife against asbestos

produc ts manufacture rs based o n worker co ntracting asbe stos released  all claims, including those that might be

discovered in the future, precluded subsequent action by worker's widow based on death of worker from mesothelioma.

e. Inadverten tly Released M atters.

Inadve rtently  Released Matters. Although releases are to be construed narrowly, if the release is broad enough to cover

the released claims, then the c laim is released , even if the releasor is u naware of c laim.  White v. G rinfas, 809 F.2d 1157

(5th Cir. 1987)--the court held that a  settlement and release agreement settling prior lawsuit, purported to waive all claims

or losses between the parties, would not be set aside on the basis of mutual mistake be cause the plaintiff purchasers were

unaware of structural defects in the foundation of the apartment project which was the subject of litigation between the

parties.  See also  Lubrizol C orp. v. Ex xon Co rp., 871 F.2 d 1279  (5th Cir. 1992 ),  rehearing denied, 964 F.2 d 1145  (5th

Cir. 1992), cert. denied, 113 S.Ct. 186  (1992)--phrase  "any fact pleaded," as used in provision of settlement agreement

in which plaintiff agreed that it would not assert "any claim or countercla im" mad e in that action " or which co uld have

been made based upon any fact pleaded," modified the phrase "which could have been made," rather than the previous

clause concernin g "any claim  or counter claim made;" re lease thus affecte d not only  the claims actua lly raised in the suit,

but all those that co uld have been  made ba sed on any fa ct pleaded .  See however, Note, M ills, Personal Injury Settlement

Release  are Avoidable on Grounds of Mutual Mistake:  Williams v. Glash, 789 S.W.2d 261 (Tex . 1990),  22 TEX. TECH

LR. 309, 310 (1991 ).
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