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Fair Forms for Shifting Liability Between

Landlo rds and  Tenan ts and O wners  and Co ntractors

By William H. Lock e, Jr.

Risk shifting provisions are contained in all

contracts.  They are used in an attem pt to assure

the intended econom ic objective s of the "de al."

The mos t com mon  meth ods by which  risk is

shifted in a contract are by the use of

representations and warranties, insurance

covenants, express assumption of liabilities,

indem nity, exculpation, release and limitation of

liability provisions.

This  article examines how liability insurance can

be used to protect an indemnifying party through

coverage for its contractually assumed liabilities

and to protect an indemnified party by being an

additional insured on the indemnifying party's

liability insurance.  Generally, the indemnifying

party is required by the indemnified party to carry

comm ercial general liability ("CGL") insurance

naming the indemnified party as an additional

insured on the inde mnifying  party's CG L policy.  In

such case, the indemnifying party is the "named

insured" and the indemnified party is the

"additional insured."  In this article the

indemnifying party and the named insured are

sometimes refe rred  to in th is artic le as the

"protecting party" and the indem nified party  and

the additional ins ured are  som etimes  referred  to

as the "protected party."   Insurance is also a

form of indemnity.  However, Texas courts on

pub lic policy grounds construe the same "arising

out of" indemnity triggering language used in b oth

types of ind em nity stric tly against coverage of an

indemnified party's negligence by a contract and

broadly in favor of coverage of an additional

insure d's neglig ence in ad ditional insured

endors eme nts issued pursuant to the same

contrac t.  Indemn ity agre em ents  are s trictly

construed in favor of the ind em nifying  party.

Safeco Ins. Co. of America v. Gaube rt, 829

S.W.2d 274, 281 (Tex.App.–D allas, 1992 , writ

den'd ).  By contrast, insurance police s are  strictly

construed in favor of c overag e.  See, e.g ., Barnett

v. Aetna Life Ins. Co., 723 S.W.2d 663, 666 (Tex.

1987); National Union Fire Ins. Co. of Pittsburgh,

Penn. v. Kasler, 906 F.2d 196, 198 (5th Cir. 1990).

1. Indemnity.

1.1 Terminology.  

"Indemnity" is, "I agree to be liable for your

wrongs."  Indemnity is a shifting of the risk of a

loss from a liable person to another.  It is like

insurance between the par ties.  Russell v.

Lemons, 205 S.W .2d 629, 631 (Tex.Civ.App–

Am arillo  1947, writ ref’d n.r.e.).  Sometimes, an

indem nity provision is no more than a restatement

of exist ing dut ies, "I will indemnify you for my

wrongs;" "You will indemn ify me for your wrongs."

Wi l l iam H. Lock e, Jr., Annota ted Ris k

Management Forms – Indemnity, Additional

Insureds, Waiver o f Subrogation, Exculpations and

Releases, 13TH  ANNUAL ADVANCED REAL ESTATE

DRAF TIN G COURSE  (2003); and Aaron Johnston,

Jr., and Charles E. Comis key, Lease Risk

Management and Insu rance C oncep ts, 15TH

ANNUAL ADVANCED REAL ESTATE DRAFTING COURSE

(2004).  As discussed in the foregoing referenced

articles, care  shou ld be ta ken  in crafting the scope

of and exclusions from the liabilities indemnified,

such as providing for the defense of the

indemnified party by the indemnifying party

(“indemnify, defend, and hold harmless”),

settlement authority, and choice of laws applicable.

1.2 Requirem ents for Enforcea bility.

The Texas Supreme Cou rt has  imp osed cer tain

contract drafting requirements in order for a

negligent party to shift its liability to another

person.  Johns ton, Sett lement and the Express

Negligence Rule , TEX. B.J. 14 (J an. 1995 ); Scheer,

Model Contractual Indemnity Provisions Effective

to Protect an Indemnitee Against His Own

Neg ligence or O ther F ault , TEX. B.J. 602 (June

1987); Reynolds , Contracts of Indem nity in Texas,

TEX. B.J. 297  (Ap. 198 0); Dresser Industries,

Inc. v. Page Petroleum, Inc., 853 S.W.2d 505

(Tex . 1993);  Greer a nd Co l l ier ,  T he

Conspicuousness Requirement:  Litigating and

Dra fting Contractual Indemnity Provisions in Texas

after Dresser Industr ies, Inc. v. Page Petroleum,

Inc., 35 SOUTH TEX. L. REV. 243 (1994); and

Holcomb, The Validity and Effectiveness of

Pre-Injury Releases of Gross Negligence in Texas,

50 BAYLOR L. REV. 233 (19 98).  

1.2.1 Fair Notice.

The conce pt of fair notice wa s introduc ed into

Texas indemnity law in 1963 by the Texas

Supreme Court in Spence & Howe Const. Co. v.

Gulf  Oil Corp., 365 S.W.2d 631 (Tex. 1963).  The

fair  notice requirement focuses on the appearance

and placem ent of the p rovision as  oppos ed to its

"conten t."  The supreme court in Spence reasoned

that

[t]he obvio us pu rpos e of th is rule is to

prevent injustice.  A contracting  party
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should be upon fair notice that

under his agreement and through

no fault of his own, a large and

ruinous award of damages may

be assessed ag ains t him  sole ly

b y reason  o f  neg l igen ce

attributa ble to the oppos ite

contrac ting party.  Id. at 634.

1.2.2 Express Negligence.

In 1987 the Texas Supreme Court expressing

frustration with the writing style and craft of Texas

lawyers in Ethyl Corp. v. Daniel Const. Co., 725

S.W.2d 705, 707 (Tex. 1987) adopted the

"express negligence" requirement.  In Ethyl, the

court observed

As we have moved closer to the express

negligence doctrine, the scriveners of

indemnity agreements have devised novel

ways  of writing provisio ns whic h fail to

exp ress ly state the true intent of those

provisions.  The  inten t of the  scriv ene rs is

to indem nify the indem nitee for its

negligence, yet be just ambiguous enough

to conceal that true intent from the

indemnitor.  The result has been a

plethora of lawsuits to construe those

ambiguous contracts.  We hold the better

policy is to cut throu gh the am biguity of

those provisions and adopt the express

negligence doctrine.  The express

negligence test replaced the "clear and

unequivoca l" test of Fireman's Fund Ins.

Co. v. Com merc ial Standa rd Ins. Co . 

Fireman's Fund Ins. Co. v. Commercial

Standard Ins. Co., 490 S.W.2d 818 (Tex.

1972). 

The express negligence requirement is a rule of

contract interp retat ion and therefore is to be

determined by the court as a matter of law.  Fisk

Elec tric Co. v. Constructors & Associates, Inc.,

888 S.W.2d 813, 814 (Tex. 1994).   The ind emn ity

must expressly state that it indemnifies the

indemnified person for liabilities caused in whole or

in part by its negligence and not leave it to

inference.  For insta nce , “x will in dem nify y for  all

loss arising out of the acts or omissions of y

except for loss caused by the gross negligence or

willful mis conduc t of y” w ill not be enforc ed to

indemnify y for loss caused by its negligence.

Adams v. Spring Valley Co nst. Co.,  728 S.W.2d

412 (Tex.A pp.–D allas 198 7, writ ref’d n.r.e.);

Linden-Alimak, Inc. v. McDonald, 745 S.W.2d

(Tex.A pp.–Ft.  Worth 1988, writ denied); Glen dale

Constructors, Inc. v. Accurate Air Systems, Inc .,

902 S.W .2d 536 ( Tex.A pp.–H ouston  [1st Dist.]

1995, writ denied); Haring v. Bay Rock Corp., 773

S.W.2d 676 (Tex.App .–San A ntonio 19 89, no w rit);

Texas Utilities Electric Co. v. Babcock & Wilcox,

893 S.W .2d 739 ( Tex.A pp.–T exark ana 19 95, no

writ ).

1.2.3 Overcoming the Worker’s

Compensation Bar.

Unless there is an enfo rceable  written indem nity

covering an employer's negligence, a landlord,

tenant,  and contractor can find itself l iable to an

em ployer's  injured employee, not only for its own

portion of the negligently caused injury but also for

the proportionate part attributable to the

em ployer's neglig ence with out th e ability t o claim

back again st the  em ployer  for co ntribu tion.

Vare la v. American Petrofina Co. of Texas, Inc.,

658 S.W .2d 561 (Tex. 1983).  The Workers'

Com pensatio n Act bars contribution actions by

third parties unless the employer has executed

before the injury a written indemnity agreement for

injuries to its employees arising out of the

em ployer's  negligence.  Texas Wo rkers'

Compensation Act, T EX. LABOR. CODE ANN. §

417.004 (Verno n 1996 ).  See Enserch Corp. v.

Parker, 794 S.W .2d 2, 7 (T ex. 199 0).  

1.2.4 Comp arative Indemn ity.

The Texas Sup reme Co urt in Ethyl found that the

following indemnity provision did not protect an

"indemnified" party either for its negligence or the

indemnifying party negligence for injuries caused

to the indemnifying party’s employee:

Contractor (Daniel) s hall ind em nify an d hold

Owner (Ethyl) harmless against any loss or

damage to persons or property as a result of

operations growing  out of the performance of

this contract and caused by the negligence or

carelessness of Contractor, Contractor's

em ployees, subcontractors and agents or

licensee s. 

Id. at 708.  The court termed this claim as one for

"comparative indemnity ."  The court held that the

indem nity provision d id not m eet the express

negligence test in this respect.  The court stated

Indemnitees seekin g indem nity for the

consequences of their own negligence

which prox imately causes injury jointly and

concurrently with the indemnitor's

neg ligence must also meet the express

negligence test. ... Parties may contract
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for comparative indemnity so long

as they comply with the express

neg ligence doctrine set out

herein.

1.2.5 Releases, Waivers,

Exculpa tions and  Disclaime rs.

In 1993 the Texas Supreme Court in Dresser

Industries, Inc. v. Page Petroleum, Inc., 853

S.W.2d 505 (T ex. 1993) extended the fair notice

princ iple and the express ne gligence  doctrine to

releases.  This  princ iple is lik ely to be exte nded to

waivers, exculpa tions and  disclaim ers see king to

exclude liability for one’s own negligence, being

me rely a release worded in a differen t forma t. 

See gene rally  Hart v. Traders & Gene ral Ins. Co .,

189 S.W .2d 493, 4 94 (Te x. 1945 ). 

1.2.6 Strict Liability.

In 1994 the Texas Supreme Court in Houston

Lighting & Power Co. v. Atchison, Topek a, & San ta

Fe Railway Co., 890 S.W.2d 455 (Tex.1994)

expanded the expr ess ne gligence  doctrine to

require indemnity agreeme nts intending to cover a

protected party's strict liability to expressly state

that it c over s such s trict liab ility.

2. Insurance.

There are two insu rance m ethods  to effectu ate

protection: directly, (1) either by purchasing a CGL

policy naming the protected party as the named

insured or by the prote cting party ca using its

insurer to list the protected party as an additional

insured on the protecting party's CGL policy; and

(2) indire ctly, by the protec ting party insu ring its

contractually assumed liability (its indemnity).

2.1 Contractually  Assum ed Liab ility

Insurance: Coverage for the Protecting

Party.

2.1.1 Exception to an Exclusion.

Mos t but n ot all  CGL policies cover the protecting

party for liability for “Bodily Injury” and “Property

Damage” arising under an "insure d contra ct"

(some times referred to as "contra ctually

assumed liability insurance").  Coverage is

accomplished through the addition to the CGL

Policy of an excep tion to an exclusion from

coverage.  Standard form CGL policies (ISO CG

00 01) provide as to “Coverage A” the following

exceptions to the exclusion from coverage of

contrac tually assum ed liability.  

Coverage A under s tand ard form  CG L polic ies is

for loss a rising  out o f “Bo dily Injury” or “Pro perty

Damage.”   “Bodily Injury” is in such policies

defined as “b odily injury, sickness or disease

sustained by a person, including death resulting

form any of these at any time.”  “Prope rty

Damage” in such policies is defined as “physical

injury to tan gible p rope rty, including all resulting

loss of use of that property ... or loss of use of

tang ible property that is not phys ically injured.”

The exception to exclusion from Coverage A reads

This  insurance does not ap ply to "Bod ily

Injur y" or "Property Damage" for which the

insured is obligated to pay damages by reason

of the assump tion liability in a contract or

agreem ent.  This exclusion do es not apply to

liability for damages:

1. assumed  in a contract or agreement

that is an "Insured Contract", provided

the "Bodily Injury" or "Property

Damage" occurs subsequent to the

execution of the contrac t or agree men t;

or

2. that the insured would have in the

absence of the co ntract or a greem ent.

(Emphasis added)

An "Insured Contract" is de fined  in the standard

ISO CGL policy form as including

that part of any other contract or agreement

pertaining to your business (including an

indemnification of a m unicipality in connection

with work for a municipality) under which you

assume the tort liability of anothe r party to

pay for “Bodily Injury” or “Prope rty Dam age” to

a third person or organization [2004

endorsement CG 24 26: , provided the

‘bodily  injury’ o r “prop erty da mag e” is

caused, in whole or in part, by you or by

those acting  on yo ur beh alf].  Tort liability

means a liability that would be imposed by law

in the absence of any contract or agreement.

(Emphasis added)

Note  that ISO has proposed the italicized language

for inclusion in CGL policies by an endorsement

CG 24 26.  This introduces into the “insured

contrac t” definition a “contributory negligence”

condition equivalent to the one contained in the

new ly filed additional insure d endo rsem ents

discussed below in Section 3.3.2 .  Inclusion of this

type language into a CGL po licy effectively



Fair Forms Page 4

_____________________________________________________________________________________

eliminates coverage for the NI’s  indemnification of

a third party for its so le negligence.  Care therefore

must be taken by NI’s in coordinating and

negotiating the terms of its CGL policy and

indem nity agreements.  It is possible for a NI to be

“uncovered” in such circumstances for an

indem nity of another party’s sole neg ligence.  If

this  is coupled with an exclusion from AI coverage

for an AI’s so le negligen ce, the N I may find itself

acting as the insurer or in breach of its covena nts

to pro tect th e AI/in dem nified  party!

A similar exception to the exclusions from

Coverage B (coverage for “Personal and

Advertising Injury”) is generally not contained in

standard form  CGL  policies.  Thus, in such cases,

the named insured’s  liability policy will not protect

it against its contractually assumed liability for

Personal and Ad vertising In jury, unless it obtains

a special endorsement to its policy adding an

exception to the exclusion in Coverage B.

“Personal and Advertising Injury” is de fined  in

Coverage B to standard CG L polic ies as  “injur y,

including consequential bodily injury, arising out of

one or m ore of the  following of fenses :  

(i) false arrest, dete ntion  or im priso nm ent; (ii)

malicious pros ecu tion; (iii)  the wrongful eviction

from, wrongful entry into, or invasion of the right

of private occupancy of a room, dwelling or

premises that a person occupies, committed by

or on behalf of its owner, landlord or lessor; (iv)

oral or written publication of material that

slanders or libels a person or organization or

disparages a person’s or organization’s good,

produc ts or se rvice s; (v)  oral or written

publication of m ateria l that vio lates a pers on’s

right of privacy; (vi) the use of another’s

advertising idea in  your “advertisement’; or (vii)

infringing upon  another’s  copyright,  trade dress

or slogan  in your “adve rtisem ent.”

2.1.2 Coverage for Named Insured

as Indemn ifying Party.

.1 Indemnified Party not

the Insured.

Con tractually assumed liability insurance does not

make the indemnified-protected party an insured

under the policy.  Alex Robertson Co. v. Imperial

Casu alty & Indemnity Co., 8 Cal. App. 4th 338,

10 Cal. Rptr.2 d 165 (1 992); Jeffe rson  v. Sin clair

Ref.g  Co., 10 N.Y.2d  422, 223  N.Y.S2d 863,

179 N.E.2d 706 (1961); Davis Constructors &

Engineers, Inc. v. Hartford  Accide nt & Indem nity

Co., 308 F. Supp. 792 (M.D. Ala. 1968); and

Hartford Ins. Group v. Royal-Globe Co., 21 Ariz.

App. 224, 517 P.2d 1117 (197 4).  Ins tead  it

expands coverage for the named insured.  See

e.g., Gibson & Associates, Inc. v. Home Ins. Co.,

966 F.S upp. 468 , 475-77  (N.D.T ex. 199 7).  

.2 Defense Cov ered O nly

i f  a n  In d e m ni f ie d

Liability.

CGL policies will place conditions precedent that

must be satisfied by an indem nified pers on prior to

providing it defense under the indemnifying

person’s CGL policy.  For example, the ISO CGL

standard policy form provides

If we defend an insured a gainst a “s uit” and an

indemnitee of the insured is also named as a

part to the “suit”, we will defend that indemnitee

if all of the following  conditions  are m et:

a. The “suit” against the indemnitee seeks

damages for which the indemnitee has

assumed the liability of the indemnitee in a

contract or agreement that is an “insured

contrac t”; 

b. This  insurance  applies to s uch liability

assumed by the insured;

c. The obligation to defend, or the cost of the

defense of, that indem nitee, has also

been assumed  by the ins ured  in the same

“insured contract”;  (Emphasis added)

2.1.3 Named Insured Not Insured for

all Contra ctual ly  Assumed

Liabilities.

.1 Indemnifying Party and

I n de m nified Partie s

Must be Defendants in

Same Su it.

The insured contract provisions of ISO's CG 00 01

requires as a condition to providing the indemnitee

a defense under th e contra ctually assu med  liability

coverage that the indemnitee and the named

insured-indemnitor are parties to the same  suit.

An example of a common suit in which this is not

the case is suit by an injured employee of the

indemnifying party against the indem nified party. 

.2 Policy Limits and

Exclusions Still Apply.



Page 5 Fair Forms

_____________________________________________________________________________________

Contractual liability insurance does not expand the

scope of the liability policy beyon d the coverage

provided, nor doe s it extend the lim its of lia bility.

Coverage is limited  by the po licy's other exclusions

(e.g., pollution liability, insured's breach of

contrac t, and breach of product warranty).

Contractual liability insurance does not insure the

performance of the business aspects of the

contrac t.  Musgrove v. Southland Corp ., 898 F.2d

1041 (5th  Cir. 1990 ).  Th e cou rt held

Contractual liability has a definite

meaning.  It is coverage of the insured's

contractual assumption of the liability of

another party.  It  typica lly is in the form of

an  indem nit y  agreem ent . . . . T he

assumption by contract of the liability of

another is dis tinct conceptually from the

breach of one's contract with anothe r....

Liability on the part of the insured for the

former is triggered by contractual

performance; for the latte r liability is

triggered by contractual breach.. ..CITGO

(the owner) concedes that LCE (the

contractor) made no indemnification

agreement applicable to the loss herein;

rather, it complains of LCE's breach of

contrac t.  LCE's contractu al liability

insurance is thus not applica ble.  LC E did

not insure its comm itment to secure

insurance covera ge for C ITGO .  Id. at

1044.

Under the 1996 and later editions of the standard

ISO form CGL policy, the cost to defend an

indemnitee unde r the in dem nitor’s  CG L polic y will

be prov ided w ithin th e lim it of the proceeds

availa ble under the policy as opposed to being on

top of the limits as a supplem entary paym ent,

unless the indemnitee complies with a lengthy list

of cond itions prec edent.  

.3 Limited by Scope of

Indemnity.

An issue  exist s as  to whethe r con tractual liability

coverage under a protecting party's CGL

insurance extends to a protected  party's

negligence if the "in sure d con tract " indemn ity is

expres sly limite d to th e pro tectin g par ty's

negligence or expressly excludes the protected

party's  negligenc e.  Office Structures, Inc., v.

Home Ins. Co., 503 A.2d  193 (D el. 1985); but see

United National Ins. Co. v. Dunbar & Sullivan

Dredging Co., 953 F.2d  334 (7th  Cir. 1992 ). 

.4 Special Exclusions.

Con tractually assum ed liab ility coverage covers

"bodily injury" and "pro perty dam age" bu t not

"personal injury or advertising injury"  liability,  which

is defin ed as  includ ing fa lse ar rest,  libel, sla nder,

and co pyright infringe men t.

.5 N o  Covera ge fo r

Indemnified Perso n’s

Sole Negligence.

Until  recently, the standard CG L policy form

published by ISO insured its named insured f or its

con tractually assumption of liability for its

indem nitee’s sole n eglige nce .  ISO  has r ecently

issued an endorsement, CG 24 26 06 04, which

modifies the definition  of “insure d contra ct” to

eliminate coverage for the sole negligence of an

indemnitee.  Thu s, an  indem nifying  pers on sh ould

review its CGL policy to determine whether it will

extend to protect it should it decide to indemnify

the other pa rty to its contrac t for the other pa rty’s

sole neg ligence. 

2.2 Additional Insurance:  Coverage for the

Protected Party .

2.2.1 Purpose.

Another commonly employed risk transfer

technique is to require  the protec ting party to

arrange for its insurance to cover the protected

party as an additional insured.  An additional

insured endors eme nt is equiva lent to an insurance

policy written for the additional insured.  The

strongest ration ale for this request is the perceived

fairness of making the protecting party's insurance

carrier respon sible for the  increas ed exp osure to

loss created for the additional insured due to the

protecting party's  operations, work or control of the

premises.  Issuance of additional insured

endorsements is routine and inexpensive as

compared to a separate policy being issued to

cover the exposure of the party to be protected.

The risk of loss has been factored into the named

insured's premium.

An additional insured designation seeks to achieve

the following re sults:  It provides a limited form of

primary coverage for the additional insured.  It may

remove  the possibility of subrogation against the

additional insured f or cove red liabilities.  It

provides the addition al insured  with direct policy

rights within the primary insured's policy, including

separa te defense cost cover age  for cla ims

involving the additional insured.  It provides a

"safety net" should the indemnity provision be

unenforcea ble or otherwise be deficient.

Additional insured endo rsem ents  gene rally do not

carve out from the coverage afforded the
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additional insured loss due to “Personal and

Advertising Injury.” In these circumstances,

protection for the pro tecte d par ty’s Personal and

Advertising Injury is covered whereas without

specific  endorsement to the nam ed ins ured ’s CGL

Coverage B, the named insured’s indemnity for

such liabilities is not reinsured and the named

insured not carving out this type  of liab ility is

uninsured as to  its contrac tually assumed liability.

Add itiona lly, additional insured status may

auto ma tically entitle the additional insured to the

named insured’s excess liability or  um brella

coverage because such policies frequently cover

all insureds (including the additional insureds)

under th e prim ary liability policy.  

There are important considerations for a protected

party to remember when evaluating w hether to

forgo a contractual indemnity by the protecting

party and to rely  solely on being an additional

insured on the protecting party's CGL policy.  The

policy may be canceled with or without the

protected party's knowledge; the insurer may

become insolve nt; and  the ad ditional in sured 's

coverage under the protecting party's CGL policy

is subjec t to the policy's limits and exclusions from

coverage.

2.2.2 Autom atic Coverage or by

Endorsement.

Coverage may be accomplished (1) by

endorsement of the protecting party's CGL

insurance or (2) through blanket additional insured

provisions in the CGL policy, which provide

auto ma tic additional insured status for persons

that a named insured is obligated by contract to

provide s uch co verage .  

2.2.3 Endorsements: ISO or

Manuscripted Forms.

Additional insured endorsements can be divided

into two categories:  endorsement form s

promulgated by the  Insurance Services Office,

Inc. (“ISO”) and all other endorsem ent forms

(referred to in the insu ranc e indu stry as

"manuscripted" forms ).  There are four

nationwide insurance advisory organizations that

deve lop standard insurance forms.  ISO is the

largest national insurance advisory organization.

Its forms are considered  to be th e indus try's

"standard" forms. 1 CONTRACTUAL R ISK TRANSFER

Strategies for Contract Indemn ity and Insurance

Provisions §XIII, p. XIII.B.2 (International Risk

Mana gem ent Institute, In c. 2003 ).  

ISO form s are iden tified by a two-letter pr efix

identifying the type of c overag e, four digits

identifying the form category and individual form

number,  and four digits identifying the edition d ate

by month and year.  For example, the

CG 20 10 03 97 additional insured endorsement

form is made up of "CG" to indicate that this is a

CGL form ; "20" indicates the category of CGL

endorsement that this form belongs to, an

additional insured e ndorse men t; "10" is the

number ass igned  to this  part icular CGL additional

insured endorsement; and "03 97" indicates that

this form is the March 1997 edition of the

CG 2 0 10.  

ISO has promulgated 33 forms of additional

insured endorsements, each tailored to a different

risk transfer, including CG 20 09 03 97 Additional

Insured–Owners, Lessees or Contractors–

Scheduled Person or Organization (for Use When

Contractual Liability Coverage is Not Provided to

You Under this Policy); CG 20 10 10 01–Additional

Insured–Owners, Lessees or Contractors –

Sch edu le Person or Organization; and CG 20 26

11 85–Additional Insured–Designated Person or

Organ ization.  

2.2.4 Covered Liabilities.

Add itional insured endorsements furnish coverage

to an additional insured for liabilities "arising out

of" the named insured's "work ", "operations", or

"premises" or som e variation o f these th eme s.  

.1 Ongoing Operations.

ISO form CG  20 10 is ISO's standard

endorsement for use in adding a project owner as

an insured to a general contractor's CGL policy or

a general contractor to a subcontractor 's CGL

policy (See Appen dix Form 2.2 CG 20 10 10 01

Additional Insured – Owners, Lessees or

Contractors – Scheduled Person or Organ ization).

CG 20 10 provides coverage for the additional

insured's liabilities arising out of the "ongoing

operations" of the nam ed insure d.  CG 20 10 has

undergone changes from coverage for liabilities

"arising out of the work" of the named insured in

the November 1985 version (CG 2 0 10 11 8 5), to

"arising out of the ongoing operations" of the

named insured in the October 1993 version (CG

20 10 10 93), the March 1997 version

(CG 20 10 03 97), and the October 2001 version

(CG 20 10 10  01).  IS O m ade  this change to clarify

that this particular form of additional insured

endorsement is intended to cover liabilities arising

out of the "ongoing operations" of the named

insured as opposed to liabilities arising out of

operations that have been completed.  The

October 2001 revision added an express exclusion

from coverage for liabilities “occurring afte r ... all
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work ... has been completed” to further e mph asize

the “ong oing” ope rations re quirem ent.

.2 Completed Operations.

The ISO CG 20 10 11 85 additional insured

endorsement ("arising out of your work") was

construed in Pardee Constr. Co. v. Insurance Co.

of the West, 92 Cal. Rptr.2d 443 (Cal.App. 2000)

to cover an additional insured contractor's liabilities

arising out of the com pleted op erations o f its

named insured subcontractor.   In Pardee the CGL

policy and a dditional insured endorsem ent were

issued 4 years after completion of the

subc ontrac tor's  work on the project in question

and were held to cover injuries arising out of the

earlier work of the subcontractor.  The wording of

the additional insured endorsement must be

examined to determine if complete operations

coverage is included (e.g., by not limiting coverage

to “ongoing” operations or by not expressly

excluding coverage for com pleted op erations) .  If

completed operations coverage is desired and

coverage is not afforded by the proffered

endorsement form, coverage may be effected

either by man uscripting  the endorsement to extend

to completed operations or by adding the coverage

by a com pleted op erations e ndorse men t.  ISO CG

20 26 Additional Insured–Designated Person or

Organization endorsement (see Append ix Form

2.4 CG  20 26  Add itional Insured–Designated

Person or Organization) covers liabilities “aris ing

out of operations” and thus is not limited by an

“ongoing” qualifier; this form also does not contain

an express exclusion for coverage of liabilities

“arising after completion of work.”  ISO CG 20 37

Additional Insured – Owners, Lessees or

Contractors – Completed Operations (see

Appen dix Form  2.5 CG 20 37 Additional Insured

– Owners, Lessees or Contractors – Completed

Operations) is designed to cover completed

operations liabil ities, first by stating that it covers

liabilities “arising out of your (the named insured’s)

work” and stating that the liabilities covered are

those liabilities  arisin g out of the work that are

“included in the products-completed operations

hazard.”

.3 Premises.

There are two ISO endorsements used prima rily to

add as an additional insured the owner of

premises or land leased to the named insured, CG

20 11 10 96 Additional Insured – Managers or

Lessors  of Premises and  CG 20 24 11 85

Additional Insured  – Own ers or O ther Intere sts

from Land Has Been Leased.  (See Appen dix

Form  2.3 for CG 20 11 10 96 Additional Insured –

Managers  or Lessors of Premises).  ISO  AI

endorsement adds designated persons as AIs as

to designated “premises” and covers  the A I’s

liability 

arising out of the owners hip, maintenance or

use of that part of the premises leased to you

(the named insured) and shown in the

Schedule subject to the following additional

exclusions: ... Any “occurrence” which takes

place after you cease to be a tenant in that

premises.  (and ) Stru ctura l alterations, new

construction or demolition operations performed

by or on be half of the (A I)....

An almost identical ISO endorsement is CG 20 24

11 85 Additional Insured – Owners or Other

Interests  from  Land  Has  Been Lea sed .  The  sole

and obvious difference being “land” versus

“prem ises.”   The most  common factually litigated

scenario  regarding these endorsements involves

injuries occurring “outside” the “part” of the

premises “shown in the schedule” leased to the

tenant.   This issue can also take on the nuance of

whether coverag e is ef fecte d if the  schedu le

designates more or less than the “part of the

prem ises” leas ed to the N I.  

Cases Finding No Coverage.

For example, in General Ac cident, Fire  and Life

Assurance Corp. v. Trave lers Ins. C o., 556 N.Y.2d

76 (199 0), the  cour t held  that the AI endorsement

did not cove r a claim  brough t by the NI’s  injured

employee when the injury occurred outside the

leased “premises.”  The court denied coverage

even though tenant NI’s CGL policy was endorsed

to name its landlord as an additional insured and

designated the landlord’s entire property as the

“premises.”  The court reviewed the lease and

found that it d efine d the  term  “prem ises” as a

specific  area an d the “pre mise s” was n ot where

the injury occurred.  New York follows a rule that

these type endo rsem ent designate the location

(“the premises”) where  the injury must occur, and

do not provide coverage when the injury occurs

outside of the designated area even though the

“occurrence” might be viewed as having “sprung”

from the use o f the landlor d’s facility.  See Greater

N. Y. Mut. Ins. Co. v. Mut. Marine Office, Inc. 3

A.D.3d 44, 769 N.Y.S.2d 234, 237 (2003 ),

N.Y.App. Div. L exis  13316 (2003)–injury occurred

to a HVAC repairman who was injured  while

walking on roof of landlord’s multi-ten ant re tail

center to get to HVAC unit that tenant was

obligated to maintain pursuant to leas e of a  retail

space in the center.  The AI endorsem ent form

was an ISO CG 20 11 10 96 Additional Insured –

Managers  and Lessors of Premises (Appen dix
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Form  2.3).  The injury n eithe r occ urred in the  retail

space leased to tenant or on the roof direc tly

above the spac e.  See also Rensselaer

Poly tech nic Inst. v. Zurich Am. Ins. Co., 176

A.D.2d 1156, 1157, 575 N.Y.S.2d 598 (N.Y. 3 rd

Dept.  1991)–stating that court was not persuaded

that a duty to indemnify existed by the argument

that although the accident did not occur within the

leased premises, it did arise out of use of the

leased prem ises; Commerce & Indus. Ins. Co. V.

Admon Realty, Inc ., 168 A.D.2d 321, 323, 562

N.Y.S.2d 655 (1st Dept. 19 90)–find ing no du ty to

indem nity where the cause of the damage

occurred outside the leased prem ises; Northbrook

Ins. Co. v. American Stats Ins. Co., 495 N.W.2d

450 (Minn. 19 93)-AI en dorsem ent held n ot to

cover injuries occurring in alley behind NI’s bakery

in a shopping center (in this case an employee of

the bak ery wa s injured when he slipped on ice

while  loading a truck parked in the alley behind the

shopping center); USF &G v. Drazic, 877 S.W.2d

140 (Mo. 1994)-AI not covered for injuries to NI

tena nt’s  employee who slipped and was injured on

an icy parking lot.  

Cases Finding Coverage.

An earlier Ne w York  case, J. P. Realty Trust v.

Pub lic Serv.,  476 N.Y.S.2d 325 (1984), found

coverage for the AI for an injury occurring to the

NI’s  emp loyee injured while using a freight

elevator.  The AI endorsement designated

landlo rd’s  entire building as “that part leased to the

insured;” however, the lease designated only two

floors of the building as leased to  the tenant as the

“prem ises.”   The lease provided tenant use of the

freight eleva tor.  This c ourt look ed to the intent of

the parties and construed the AI endorsement

broa dly in favor of coverage.  Similarly, the cour t in

Ha rra h’s  Atlantic Inc. v. Harleysville Ins. Co., 288

N. J. Supe r. 152, 671  A.2d 1122 (1996) found

coverage for the AI landlord for an injury occurring

outside the premises leased to tenant (employee

of NI tenant injured crossing street separating

landlo rd’s  parking garage and landlord’s building

which housed tenant’s retail space).  The court

noted

However, the requirement that there be a

causal link or connection between the

accident and the leased premises does

not mean that there must be any degree of

physical proximity between the leased

premises and the scene o f the acc ident.

The two con cepts a re quire diff erent.

Thus, we would expect the outcome in the

Fran klin  case to have been the same had

the tenant’s business guest fell on the

building’s exterior steps even if they were

some distance from the luncheonette.

This  so bec ause th e nego tiating for such

an endorsement in a lease the lan dlord  is

simp ly attempting to ensure against the

risk of liability generated by the bus iness

about to be conducted by the tenant, and

place the cost of insuring that risk on the

tenant.

Fran klin Mut. Ins. v. Sec urity Indem . Ins., 275 N. J.

Super. 335, 340, 646 A.2d 44 3, cert denied 139 N.

J. 185, 652 A.2d 173 (1994).  Also see ZKZ

Associates LP v. CNA Ins. Co., 224 A.D.2d 174,

637 N.Y.S.2d  117 (N .Y. 1st Dept. 1996)–court

requ ired the insurer of the tenant of a garage to

defend the owner of the garage in a personal injury

suit  even tho ugh the a ccident o ccurred on the

sidewalk in front of the tenant’s property.  The AI

endorsem ent was issued on an inapplicable form

as it provided AI coverage as to injuries arising out

of premises “leased to” the nam ed insure d.  There

were no leased premises as the NI was a garage

operator.  The court noted that NI’s CGL policy

provided coverage to the NI for garage operations

including “the ownership, maintenance or use of

locations for garage business and that portion of

the roads or other accesses that adjoin these

locations ...[; and] all opera tions necessary or

incidenta l to a garage business.”  The c ourt

reasoned that “without traversing the sidewalk for

access to and from the garage, there could be no

use at all of the garage as a parking facility.”  Id. at

176. In University of Calif ornia Press v. G. A.

Insurance Co. of New York , 1995  U.S.  Dist. L exis

21442, 1995 WL 591307 (E.D.N.Y. 1995), the

property  damage and actual injury occurred within

the leased p rem ises.  Boo ks stor ed within the

leased premises were damaged by leaking water

from a sprinkler system malfunction one floor

above the lease d prem ises.  The court found the

language of the insurance agreement to be

ambiguous and unclear as to whether

the term “arising out of” referred  to where

the breach took place, where the accident

occurred or where the damage occurred.

Una ble to reconcile that ambiguity, the court

followed a basic principle of contract law and

construed the ambiguity against the insurer as the

policy’s drafter.  Thus, because the damage

occurred within  the leased premises, the court

found in favor of coverage.  The court in Hormel

Foods Corp. v . Northbr ook Pro perty & C asualty

Insurance Co.,  938 F.Supp. 555 (D. Minn. 1996),

aff ’d, No. 97–1197, 1997 U.S. App. Lexis 34146

(8th Cir. 1997) upheld coverage for an additional

insured landlord which leased a hog-processing

facility to the employer (Quality Pork Products,
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“QPP”)  of a person who was killed using a

machine designed and m anufactured by Horm el,

installed on the premises, and leased to QPP by

Horm el.  The Northbrook insurance policy AI

endorsement covered losses “arising out of the

ownership, maintenance or use, of the leased

prem iss.”  The  cour t held  that the machine was so

intertwined with th e fac ility’s operations as to make

injuries flowing from it attributable to the

“ownership, maintenance, o r use ” of the fac ility.

The machine was bolted to the floor walls and was

“unambiguously part of the premises.”  How far

some courts will extend AI coverage is illustrated

by SFH, Inc. v. Millard Refrigerated Services, Inc.,

339 F.3d 738 (8 th Cir. 2003).  The warehouse

lease required the lessee to carry CGL insurance

and the lessor and its manager as AIs.  Coverage

was affected through a blanket AI endorsement

covering all AIs required by NI’s contracts to be

covered.  The AI language was identical to the ISO

CG 20 11 coverage as to “liability arising out of the

ownership, maintenance or use of that part of the

premises lease d to you.”  The les see’s pr operty

was destroyed by a fire at the w arehou se.   It was

determined that the one of the manager’s

employees had disabled the sprinkler system.  The

court found in favor of coverage, stating

Construing the “arising out of” language

broa dly, we conclude that [the warehouse

manager’s] liability arose out of  its

maintenance of the leased premises.  the

fire started within the portion of the

warehouse leased by [the lessee] and

injured [the lessee’s] p rope rty loca ted in

the leased premises.  [The lessee’s] loss

was caus ed, o r sign ifican tly increased, by

the conduct of the [manager’s] employee

who shut  off the wa ter to t he bu ilding’s

sprinkler system.

3. Addi t i o n a l I n sured 's  C overe d

Liabilities.

3.1 Negligence.

3.1.1 Its Vicarious Liability for

Named Insured’s Negligence.

Additional insured status affords the additional

insured protection against vicarious liability arising

out of the named insured's acts or omission.  An

addition al's insured's vicarious liability for the acts

or omissions of a named insured is an exceptional

situation, for example, an owner's liab ility for its

contra ctor's  acts or omissions in the case of

non -dele gab le duties and other exceptions to the

independent contractor rule.  44 TEX. JUR . 3D,

I n d e p e nd e n t C o n t r a c t o r s  ( 1 9 9 6 ) ;  a nd

RESTATEMEN T (SECOND) OF TORTS  Introductory

Comm ent to §§ 416-429 (1966).  It has been

urged that limiting ad ditional insure d cover age to

the addition al insur ed's  vicarious liab ility is illusory

and against public policy.  See the d issent in

National Union Fire Ins. Co. of Pittsburgh, Pa. v.

Glenview Park Dist., 158 Ill.2d 116 , 632 N.E.2d

1039 (Ill. 1994).  As noted below, Texas courts

have followed the ma jority ru le that A I cove rage  is

not limited to coverage of the AI’s vica rious liability

for the NI’s negligence, or even to cases where the

NI is con curren tly negligent with th e AI.

3.1.2 Its Own Negligence.

Depending on the language of the protecting

party's  insurance, the protected party may be

covered for its own negligence, whether or not the

protecting party is neglige nt.  Admiral Ins. Co. v.

Trident NGL, Inc., 988 S.W.2d 451 (Tex.App. [1st

Dist.] 1999, writ den'd ); and McC arthy v. C ont.

Lloyds, 7 S.W .3d 725 ( Tex. A pp.-Aus tin [3rd Dist.]

1999, no writ).  As such, it supplements the

protection afforded by the protecting  party's

indem nity.

3.2 Interpretation of Additional Insurance

Covena nts.

3.2.1 Express Negligence Test Not

A p p l ic a b le  to  I n s u r an ce

Covenant.

In Getty Oil Co. v. Insurance Co. of North America,

NL Industries, Inc., Youell and Companies, 845

S.W.2d 794 (Tex. 1992),  cert. de n'd , 510 U.S. 820,

114 S. Ct. 76, 126 L. Ed. 2d 45 (1993), the Texas

Supreme Court declined to extend the express

negligence doctrine to invalidate contractual

provisions requiring the protected party (Ge tty) to

be listed as an additional insured on the protecting

party's  (NL Industries') liability policies.  In Getty

the injuries arose out of Getty's sole negligence;

the indemnity provision excluded indemnity for

Getty's  negligence; the insurance covenant was

silent as to whether the insurance was or was not

to cover injuries due to Getty's negligence; the

insurance covenant in the contract provided for NL

Industries to maintain commercial general liability

insurance and for such insurance was to "extend

to and prote ct Getty ."  The court found that there

was not a basis for preventing litigation as  to

whether Getty was an additional insured under NL

Industries' policies (e.g., throu gh an  automa tic

blanket insured provision).

3.2.2 Rules for Interpretation.
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If an additional insured endorsement is silent or

ambiguous as to coverage of an additional

insured's negligence, courts may look to the

protecting party's indemnity language, other

language in the contrac t, custom and practice, the

language of the additional insured endorsement

and certificate of insurance to interpret the

endorsement's coverage.

.1 Ambiguous Insurance

Covenant Look to

Scope of Indemn ity

Clause.

In Emer y Air Freig ht Corp . v. General Transport

Systems, Inc ., 933 S.W.2d 312 (Tex.

App.--Houston [14th Dist.] 1 996, no w rit), the

Houston Cou rt of A ppeals found that the protecting

party's  failure to ca use its insu rance c arrier to

endorse its CGL policy to add the protecte d party

as an additional insured did not breach the

protecting party's insurance covenant when the

injury arose o ut of the p rotec ted party's s ole

negligence.  The insurance covenant and

indemnity clause read as follows:

Contractor (General Transport) shall obtain and

ma intain  at its own expense insurance in such

forms  and m inimum  amo unts as set forth below

naming Eme ry as an ad ditional insured. ...

Gene ral Liability Insuran ce – $1 ,000,000 . ....

Contractor shall  be so lely res ponsible  and lia ble

for any and all loss, damage or injury of any

kind or nature whatever to all persons, whether

em ployees or othe rwise , ... aris ing ou t of or  in

any way resulting from the provisions of

services hereun der, and  Contra ctor agre es to

defend, indemnify and hold harmless Eme ry ...

against any and all loss ... arising out of the

provision of the se rvices he reunde r, by

Contractor.

The court held that the contract between the

parties did not requ ire the  prote cting  party to

provide the protected party with insurance

covering the protected party's sole negligence.

Id. at 315.  T he cou rt of appeals noted that the

Texas Sup rem e Co urt ha d twic e pre vious ly, in

Getty  Oil Co. v. Insurance Co. of North America,

845 S.W.2d 794 (Tex. 1992) and Fireman's Fund

Ins. Co. v. Commercial Standard Ins. Co.,

490 S.W.2d 818 (Tex. 1972) dealt with the

interaction of an indemnity clause and an

insurance clause in a contract.  Based on these

cases, the court of appeals concluded it was

required to undertake a two-s tep analys is.  The

court is to (1 ) first,  dete rm ine if  the indem nity

clause expressly requires the protecting pa rty to

indemnify the protected party for the protected

party's  neglig ence; and (2) s econdly,  determine if

the indemnity and the insurance clauses are stand

alone covenants or whether the insurance

covenant is supportive of and limited by the scope

of the indemnity clause.  Emery Air Freight Corp.

v. General Transport Systems, Inc., 933 S.W.2d

312 (Tex. A pp.–H ouston  [14th Dist.] 1996 , no w rit).

The court held that even though Emery was to be

listed as an additional insure d on G TS's liability

insurance policy, the "‘most reasonable

construction' of the  insur ance pro vision s in the

parties' contract ‘is that they were to assure the

performance of the indemnity agreement as

entered  into by the pa rties.'"  Id. at 314. 

The court based this determination on the

following factors: (1) the indem nity pro vision  did

not have an internal provision requiring insurance

to support the indemnity distinct from other

provisions for insura nce in the  agreem ent; (2) the

insurance cove nan t did not require coverage of the

protected party's negligence "whether or not

required" by other clauses in the contract; and

(3) the insurance cove nan t did not expressly cover

the protected party's negligence.

Several jurisdictions seem to follow the same

approach.  See Allianz Ins. Co. v. Goldcoast

Partners, Inc., 684 So.2d 336 (11th Dist. 1996) –

ma nufa cture r’s agreement to provide insurance to

franchisees as additional insureds did not require

coverage beyond man ufacture r’s own liability

where manufac turer had no duty to indemnify

franchisee for franchisee’s own negligence;

Transcontinental Ins. Co. v. National Union Fire

Ins. Co. of Pittsburgh, 662 N .E.2d  500 ( Ill. 1996) –

agreement to procu re insura nce to  the extent of

indem nitor’s  agreement to assum e inde mn itee’s

negligence held v oid unde r Illinois  Indemnification

Act and thus, no coverage was available to

indemnitee as additional insured; Shaeed v.

Chicago Trans it Auth., 484 N.E.2d 542 (Ill. 1985)

– insurance clause and contract required that

subcontractor maintain insuran ce “in surin g all

subcon tractor’s  indemnity obligations,” court

rendered insurance pro vision  unen forc eab le

because it sought insura nce  again st an inva lid

agreement to indem nity; Posey v. Union Carbide

Corp., 507 F.Supp 39 (M. D. Tenn. 1980) –

agreement to indem nity owner from any claims for

bod ily injury sustained on premises resulting from

construction work along with agreement to procure

insurance to the  sam e eff ect held un enfo rcea ble

by virtue of an invalid inde mnity ag reem ent.  On

the other ha nd, cou rts have rule d tha t an inv alid
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and unenforceable indemnity agreement does not

necessarily render coverage for an additional

insured null and vo id.  See Shell Oil Co. v. National

Union Fire Ins. Co. of Pittsburgh, 44 Cal. App .4th

1633, 52 Cal. Rptr.2d  580 (C al. 1996); Bosio v.

Branigar Org., Inc., 154 Ill. App.3d 611, 506

N.E.2d 996 (2nd Dist. 1987 ); McAbee Constr. Co.

v. Georg ia Craft Co ., 343 S.E.2d 513 (Ga.App.

1986); Chevron U.S.A., Inc. v. Bragg Crane &

Rigging Co.,  225 Ca l. App. 740 (1986) –

agreement to procure insurance for additional

insu red’s  sole n egligence held enfor ceable d espite

state statute prohibit ing ris k transfe rs fo r sole

liability.

.2 Ambiguous Insurance

Policy Construed in

Favor of Coverage.

Cases Disregarding Exclusions of Negligence

in Indemnity  and Silence in Insurance

Covenant in Cons truing Am biguou s AI

Endorsement in Fav or of C overa ge of AI’s

Negligence.

Attem pts by a protec ting pa rty's insurer to lim it its

additional insured coverage under an issued

additional insured e ndorse men t have been

rejected in other jurisdictions even though the

insurance covena nt or indemnity in the contract

between the named insured and the additional

insured addressed only the negligence of the

named insured.  J. A. Jones Constr. Co. v.

Hartford Fire Ins. Co., 645 N.E .2d 980 (Ill. App.

1995) - the court declined  to limit the coverage of

an issued additional insured endorsement to the

coverage required by the contract between the

protecting  party and the protected party; also see

Mobil Oil Co. v. Maryland Cas. Co., 681 N.E. 552

(Ill.App. 1997), court refused to limit additional

insured to limits specified in contract between

p r o t e c t in g  p a r t y  a n d t h e  ad d i t io n a l

insured/protected party wh ere pr otectin g party's

CGL policy limits ex ceed c ontracte d for am ount. 

Cases Constru ing Ambiguous AI Endorsement

in Favor of AI Coverage for its Negligence.

In McIntosh v. Scottsdale Ins. Co., 992 F.2d 251

(10th Cir. 1993 ), the f ede ral co urt of  appe als he ld

that under Kansas law an additional insured

endorsement did not lim it the policy’s cov erage to

cases where  the additional ins ured  is held

vicar ious ly liable for  the nam ed ins ured ’s

negligence.  In this case, the AI endorsement

stated that the AI was included as an insured

but only with respect to liability arising out of

operations performed by or on behalf of the

nam ed insure d for the (a dditional) insu red.  

Applying rules of contract construction, the court

held  that at best, the phrase “but only with respect

to liability arising out of operations” is ambiguous

as to whose negligence is cove red and whose

negligen ce is exc luded.  

The court held in favor of a broad construction of

coverage of the AI’s own negligence since the

insurance carrier crafted the language.  This case

involved a suit by a patron at a festival held on c ity

property  where the injured patron sue d the city

alleging the city failed to warn the patron of a

dangerous condition.  The patron fell over a

retaining wall that separated the festival grounds

on the city’s property from an underground parking

garage on the city’s property.  The city tendered

defense to the nam ed ins ured  festiv al ope rator ’s

insurance carrier on whose policy the city was an

AI.  The carrier declined defense arguing that the

AI endorsement provided coverage only for the

city’s  vicarious liability for the acts and operations

performed by the named insured, not for the city’s

own negligence.  The court found coverage as

long as the AI’s negligence had a close and direct

connection with the named insured’s operations.

Although a remote connection between

(the named insured’s) operations and the

plaint iff’s  injuries would no t suffice (to

establish coverage for the additional

insured) ... we conc lude that the  facts  of

this case c learly dem onstrate  the requ isite

causal connection.  It is undisputed that

(the plaintiff) was injured while walking

from a dance sponsored by (the named

insured) to the portable toilets set up by

(the named insured).  Under these

circumstances, a rea sonable in sure d in

(the additional insured’s) po sition  wou ld

understand that (the plaintiff’s) injuries,

and (the a dditional ins ured ’s) liab ility,

“arose out of” (the named insured’s)

operations.

3.2.3 Interpretation of Additional

Insured End orsemen ts.

.1 Liabilities Arising Out

of Named Insured’s

Operations or Work.

Liability Did Not Arise Out o f Nam ed Insu red’s

Operations.  
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In 1992 a court of appeals in Granite Construction

Co., Inc. v. Bituminous Ins. Cos., 832 S.W.2d 427

(Te x.Ap p.-Ama rillo 1992, no w rit) found that the

additional insured endorsement to the protecting

party's CGL policy (Brown’s CGL policy) did not

cover the negligence of the additional insured

(Gran ite Construction), but only the negligence of

the named insured  (Brown).  Granite Construction

had agreed by contract to load Brown's trucks and

Brow n's responsibility was to haul the asphalt after

the trucks were loaded.  Granite Construction was

named as an additional insured on Brown's CGL

policy.  The additional insured endorsement

provided coverage for liab ility "arising out of

operations performed for such insured (the

additional insured, Granite Construction) by or on

beha lf of the named insured (Brown )."  Brow n's

injured employee alleged that Granite Construction

had negligentl y loaded the  truck.  G ranite

Construction sought coverage under the additional

insured endorsement, contend ing that Bro wn’s

em ployee's  injuries "arose out of the work " done

under Gran ite Con struc tion's  contract with Brown,

and thus arose out of the "operations" performed

for Granite Construction by Brown.  The court

disagreed, holding tha t the claim  against G ranite

Construction “arose out of G ranite Cons truction 's

loading operations” and not out of “operations

performed by Brown,” the only operations for

which Granite Construction was insured as an

additional insured.  Under the Granite Construction

cou rt’s view of additional insured coverage, the

add itiona l insur ed is  cove red o nly for its vicarious

liability for the acts and omissions of the named

insured , but not for its o wn acts  or om issions.  

Following the analysis of Granite  Construction, the

Northern District of Texas in Northern Ins. Co. of

N.Y. v. Austin Commercial, Inc. and Am. Airlines,

Inc., 908 F. Supp. 436 (N. D. Tex. 1995) held in a

“liability arising out of ‘your work ’”AI endorsement

case where the named insured’s employee was

injured by the negligence of the AI that additional

insurance protection is not triggered to cover the

additional insured’s  contr ibutory negligence absent

joint negligence on the part of the named insured.

One rationale for the Granite  Construction and

Aus tin Commercial decisions, although not stated

by the cour ts, is that a named insured’s CGL

insurance is not an insurance product designe d to

cover injuries to employees of the named insured,

but is designed to cover the named insured and

the additional insured for liabilities arising out of

injuries to third parties.

Majority View:  Additional Insure d’s Liability

Covered if Causally Connected to Named

Insure d’s Work or Operations even if Named

Insured is Not Negligent – “Arises O ut Of”

Broad ly Con strued  Agains t Insure r. 

The Granite  Construction court’s rationale was

subsequen tly rejected by a California court

construing the same additional insured language.

A California court in Accep tance Ins . Co. v. Sy ufy

Enterprises, 81 Cal.Rptr.2d 557, 562 (Cal.App.

1999) expressly rejected the rationale of Granite

stating

W e disagree with the T exas a pproac h.  It

is inconsistent with the ordinary broad

meaning of "arising out of," which as

noted above has been regularly applied by

Calif ornia  courts  in insur ance cas es.  T his

inconsistency leads to tor tured res ults.  In

Granite  Cons truction, the negligent loading

of the named insured's truck caused no

injury (and  no liab ility) until the named

insure d's employee began hauling the

load, in the course of which the truck

overturned.  It is difficult to understand

how the driver's claim did not arise out of

the hauling operation in the most direct

way, unless one assumes that fault is a

predica te for coverage.  We  do not believe

such an assumption is justified by the

policy term "liability arising out of

operations."

Since the California case rejecting Granite

Construction, state court of appeals and federal

courts in Texas have issued a string of decisions

distinguishing or abandoning Granite Construction

and adopting the majority view from California and

other jurisdictions .  In 1999 a  mere  two months

after the California case, a Texas cou rt of ap pea ls

in Admiral Ins. Co. v. Trident NGL, Inc., 988

S.W.2d 451 (Tex.App. [1st Dist.] 19 99, writ  den'd ).

considered the breadth of "arising out of" in the

context of an ISO CG 20 10-type additional

insured endorsement covering liabilities arising out

of the "operations" of the nam ed insure d.  In

Admiral, K-D  Oilfie ld Services a com pany hired  to

service an oil a nd ga s fac ility named the fa cility's

owner, Trident NGL, as an additional insured for

liability arising out of the service company's

"operation s."  While one of the service com pany's

(the named insured's) employees was unloading

tools  on the premises of the additional insured, the

additional insured's compressor exploded.  The

servicing company's injured employee sued the

facility's  owner, Tr ident NGL, and the owner

sought a declara tion that it was covered as an

additional ins ured.  

The parties agreed that the named insured

contractor (K-D Oilfield Services) was free from
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fault  and did n othing to  cause the explosion.  The

court of ap pea ls followed what it considered to be

the "major ity  v iew " con struin g sim ilar

endorsements:

[F]or liability to "arise out of operations" of

a named insured it is not necessary for the

named insure d's acts to  have "caused" the

accident; rather it is sufficient that the

named insured's employee was injured

while  present at the scene in connection

with perfo rmin g the n am ed insured's

business, even if the c ause o f the injury

was the negligence of the additional

insured.... We hold that, because the

accident in this case occurred to a KD

employee while the employee was on the

premises for the purpose of performing

preven t i ve  m a i n t e n a nc e  o n  the

compressor that e xploded , the a lleged

liability for the employee's injuries "arose

out of KD's operations," and, therefore,

was covere d by the "additional insured"

provision .  Admiral at 455.

Late r in 19 99 the Th ird Co urt of  Appeals  followed

the rationale of Admiral in McC arthy v. C ont.

Lloyds, 7 S.W .3d 725 ( Tex. A pp.-Aus tin [3rd Dist.]

1999, no w rit) and held that an addition al insur ed's

negligence is covered by an additional insured

endorsement covering liabilities "arising ou t of (the

named insure d's) work ."  The endorsement form

was the "11 85 " version of the ISO CG 20 10

additional insured endorsement.   The insurance

company argued  that "arising out of" me ans  only

those liabilities coming direc tly from  the negligence

of the protecting party (in this case, Crouch, the

contractor), and coverage could not arise in a case

where only the  prote cted  party ( in this case,

McCarthy,  the additional insured owner) was

negligen t.  The court of appeals, howe ver, found

that coverage occurs where there is a "causal

connection" between the liability and the named

insure d's work, even though only the additional

insured is negligent.  The McCarthy court

described the coverage trigger as follows:

As he was walking down this incline to go

to the equipment trailer, Wilson "fell on the

mu ddy,  slippery surf ace."   These

allegations show that walking down the

incline to get tools to perform its job was

an integral part of Crouch's work for

McC arthy.   Thus, the accident occurred

while  Wilson was on the constru ction site

for the purpo se of c arrying o ut Cro uch's

contract with McCarthy. There was m ore

than a mere locational relationship

between the injury and W ilson's  presence

on the site .  W ilson's  injury o ccu rred  while

he was carrying out a necessary part of

his job for C rouch.  T herefore, there is a

causal connection between W ilson's  injury

and Crouch's performance of its work for

McCarthy and the liab ility "arose out of"

Crou ch's  work for McCarthy." ... The

insurance companies offer a competing

interpretation for the phrase "arising out

of" that th ey claim  is equ ally rea sonable

and thus creates an amb iguity.  T heir

interpretation wou ld lim it the interpretation

of "arising ou t of" to mean coming direc tly

from; i.e., for liability to arise out of

Crou ch's  work for McC arthy, the liability

must stem directly from Crouch's

negligence and ca nnot ex tend to

negligence caused solely by M cCa rthy.

Post-Lindsey, however, such a restrictive

in terpreta t ion no longer  appears

reasonable in Texas and cannot be used

to create  amb iguity.  Howe ver, were  we to

consider the phrase "arising out of"

ambiguous, we wou ld apply the familia r

rules that construe the policy against the

insurer and reach the same result.  Id. at

730. [Reference to Lindsey is to Mid-

Century Ins. C o. v. L indsey, 997 S.W.2d

153, 156 (Tex. 1999) wh ich broadly

construed the term “arising out of” to

mean a causal connection in construing

coverage under an auto liability insurance

policy as covering accidental discharge of

a shot gu n in pick u p.]

In 2001 the Dallas Court of Appeals in Highland

Park v. Trinity Universal Ins. Co., 36 S.W.3d 916

(Ct.App. [5th Dist.] Dallas, 20 01, no w rit) also was

called upon to construe an "arising out of ‘your

work ’" additional ins ured en dorsem ent.  Based on

McCarthy and Admiral, the court found that the

additional insured endorsement covered the

additional insured’s , Highland Park's, negligence

because the inj ury to th e nam ed ins ured ’s

employee arose out of the named insured ’s work

on the additional insured's premises, even though

Highland  Park w as solely ne gligent.

In 2000 the Fifth Circuit in two cases involving

Mid-Continent Cas ualty C o. and diff eren t panels

followed Admiral as opposed to Granite

Construction.  The first panel o f the Fifth  Circuit in

Mid-Continent Casualty Co. v. Chevron Pipe Line,

205 F.3d 222 (5th Cir. 2000) construed an ISO CG

20 10 11 85 "arising out of your work" additional

insured endorsement as covering injuries to a

nam ed insured's  employee negligently caused by

the additional insured.  The court appears to have

been willing to make a distinction between
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protection afforded to an additional insured on the

bas is of whether the injury arose out of the

"operations" or the "work" of the pro tectin g par ty.

The c ourt foun d that 

The Mid-Continent endorsement and

those in Granite  Construction and Admiral

are not identical.  Mid-Continent uses

"liability arising out of ‘your (Power

Mac hiner y, Inc.’s) work '", defined by the

policy as the named insured 's [PMI's] work

or operations,  whi le the Gra nite

Construction and Admiral endorsements,

resp ective ly, used "liability arising out of

operations performed ... by or on behalf of

the named insured", ... and "liability arising

out of the named insured's operations"

Admiral, 988 S.W .2d a t 454  (em phasis

added).  On the other hand, the pertinent

language in the two additional insured

endorsements at issue in McCarthy is

identical to that in Mid- Continent's.  See

McCarthy, 7 S.W.3d at 727 n. 4.  .. ..   To

the extent that there is a conflict in the

approach taken by Granite  and Admiral in

interpreting the endorsement, e.g .,

fault-based versus activity-based, we

agree with CPL(Chevron Pipe Line) that

our affirming the coverage-for-CPL-ruling

does not require us to resolve such

conflict.   We  are persuaded that, in the

light of Gran ite Con struc tion's  focus on the

word "operations" in the endo rsem ent,

which it considered in conjunction with the

parties' division of op erations in  its

services contrac t, there is no need here to

reach the same non-coverage holding.

First, the word "operations" does not

appear in the Mid-C ontinent e ndorse men t;

rather, it uses "your w ork", wh ich, per its

policy definition as work or operations,

may indicate that broader coverage was

intended; second, the underlying services

contract does not divide responsibilities

between CPL and PMI vis-a -vis  PMI's

work; and f inally, ba sed  on the find ing in

the Fant action that PMI contro lled Fant's

work at CPL, his injury, at least in part,

"arose out of" PMI's work for CPL.

The second panel in Mid-Continent Casualty Co.

v. Swift Energy Co., 206 F.3d 487 (5th Cir.  2000)

struggled with the issue of whether an injury

aris ing out o f ope ration s per form ed by a

subcontractor for its contractor were covered by an

addi t iona l insured e ndorse men t to the

subcontractor's CGL policy covering injuries

arising out of operations for the additional insured

premises owner.  The additional insured

endorsement to Air Equipment's policy provided

that it covered 

any person or organization for whom the named

insured (Air Equipment) has agreed by written

‘insured contrac t' to designate as an additional

insured ... but only with res pect to liability

"arising out of your ongoing operations for that

insured."

Given the absence of language in the policy

excluding from its coverage liabilities arisin g sole ly

from the additional ins ured 's negligence or

excluding operations performe d for another

contractor while on the  additional insure d's

premises, the court held that the policy would be

broadly construed in favor of coverage for the

additional insured.  T he cou rt reason ed that a

subc ontrac tor's  operations for its contractor are

ope ration s for  the owne r as w ell.

Each of the se F ifth C ircuit  cases involved the ISO

CG 20 10 additional insured endorseme nt form.

The cour t foun d in each case that the employment

relatio nsh ip between the named insured and the

injured plaintiff suing the additional insured

satisfied th e cond ition for cove rage.  

.2 Injuries to Named

Insured’s  Employees

Arise Out of Named

Insured’s Operations.

Courts  in some jurisdictions have found that where

the injured pe rson to  whom the additional insured

is liable is  the employee of the named insured, the

additional insured's liability arises out of the named

insure d's operations as a matter of law by virtue of

the emp loymen t.  Liberty Mutual Ins. Co. v.

We stfield  Ins. Co., 703 N.E.2d 439 (Ill. App. 1998);

Tow nsh ip of Springfield v. Ersek, 660 A.2d 675

(Pa.App. 1995); and Florida Power & Light Co. v.

Penn. America Ins. Co., 654 So.2d 276 (Fla. App.

1995).  

.3 Coverage for Acts or

Omissions of Named

Insured May Not Be as

Broad as Work or

Operations.

Other courts have found no coverage for an

additional insured's negligence, if the additional

insured endorsement covers "liability arising out of

the named insured's acts or omissions" without

reference to the named insured's work or

operations.  Harbor In s. Co . v. Le wis , 562 F. Supp.
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800 (E.D. Pa . 1983); Consolidation Coal Co. v.

Liberty Mutual Ins. Co., 406 F. Supp. 1292 (W.D.

Pa. 1976).

4. Certificate of Insurance

D i s r e g a r d e d  i n

C o n s t r u i n g  A I

Coverage.

Certificates of insurance are merely informational

and not contro lling in interpreting AI coverage.

The court in Jones Constr. Co. v. Hartford Fire Ins.

Co., 269 Ill. App. 3d 148, 645 N.E.2d 980 (1995)

held that a certificate of insurance limiting

coverage to the extent of a named insured’s

negligence did not control interpretation of an the

AI Endorsement and interpreted the AI

endorsement as covering the AI’s  sole negligence.

5. “ R e s u l t i n g  f r o m ”

Limits Coverage to

Concurrent Negligence

of NI an d AI.

Cases in many jurisdictions have recognized a

clear distinction between the use of “arising out of”

and “resulting  from ” lang uage in AI endorsements.

See e.g., State Farm Fire and Cas. Co. v.

Thomas, 1986 WL 9001 (Tenn. App. 1986).

However,  “arising from” is identical to “arising out

of.”  Redball Motor Freight, Inc. v. Employers Mut.

Liab. Ins. of W is., 189 F.2 d 374, 378 (5 th Cir.

1951); Schmidt v. Utilities, Inc., 182 S.W.2d 1818

(Mo. 1944). Annot. 89 A.L.R.2d 150 , 154 (1963).

3.3 Express Exclusion of Additional

Insured's Negligence.

3.3.1 M u s t  E x a m i n e  t h e

Endorsement. 

The holding in BP Ch emica ls, Inc. v. First State

Ins. Co., 226 F.3d 420 (6 th Cir. 2000) in which the

6 th Circuit applied Texas law, emphasizes why it is

important to read the additional insured

endorsement and not to rely either upon a

statement in the certificate of insurance th at a

protected party is  an ad ditional insured for

liabilities arising out of the work of the protecting

party or upon a general statement in the contract

that a protected party is to be listed as an

additional insured on the protect ing party 's CGL

policy.   The  cour t held  that th e add itiona l insured

endorsement me ant exac tly what it said, "the

negligence of the additional insured is excluded,"

and that the certifica te of insurance stating that the

protected party was an additional insured and the

contractual provision in the contract between the

parties that the pro tected party be listed as an

additional insured did not provide that the

additional insured was to be covered for its

negligence.  The additional insured endorsement

was a manuscripted endorsement issued by

American Indemnity Group ("AIG").  Inte restin gly,

AIG paid its policy lim its to settle the c ase, de spite

its exc lusion  for the add itiona l insured's

negligence.  AIG  soug ht contribution from the

excess insurer, but failed as the excess insurance

was a following form policy and the court found no

coverage under AIG's endorsement.  The following

is the AIG  additional ins ured en dorsem ent:

It is agreed that additional insureds are covered

under this policy as required by written contrac t,

but only with respect to liabilities arising out of

their  operations performed by or for the named

insured, but exc luding any n egligent ac ts

committed by such additional insureds.

See Appen dix Fo rm 2.6  for AI Endorsement

issued by AIG and Appendix Form 2.7 [Par. B

IIb(3)] for Blanket AI Endorsement issued by

Bituminous Coal, each of which exp ress ly exclude

coverage for AI’s negligence.

3.3.2 2004 Revision to ISO Forms.

Rec ently,  ISO issued revisions to its AI

Endorsements, including the CG 20 10, 20 26 and

20 37 (attached hereto as Appendix Forms 2.2,

2.4 and 2.5 ) to eliminate coverage for an A I’s so le

negligence.  For example, the CG  20 10  form  will

exclude cove rage  for liab ilities at tributable to the

AI’s sole negligence as follows:

Section II – Who Is An Insured is ame nded to

include as an additional insured the person(s)

or organizations shown in the Schedule, but

only with respect to liability for “bodily injury”,

“proper ty damage” or “personal and advertising

injury”  caus ed, in  who le or in  part, b y:

1. Your (the named insured’s)

acts or omissions; or 

2. The acts or omissions of those

acting on your behalf;

in the performance of your ongoing operations

for the addition al insured (s) at the locations(s)

designa ted abov e.  

The 2004 revision seeks to limit the trigger for AI

coverage to occurrences caused by the sole  or

partial neglige nce of th e NI.  
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3.3.3 Manuscript AI Endorsement to

Limit  Cov erage  to Inde mnif ied

Liabilities.

One approach parties have used is have the

protecting party’s insurer issue a manuscripted AI

endorsement that is limite d to ins urab le

indemnified liabilities.  In Certainteed Corp. v.

Employers  Ins. of Wausau, 939 F. Supp. 826 (D.

Kan. 1996).  In Certainteed the AI endorsement

issued by W ausau  was a b lanket a utom atic

insured provision in the CGL policy it issued to its

named insured contractor. This  provision provided

as follows:

Section Two–Who Is an Insured:

5. Any person or organization ... for which

you have agreed by written contract to

procure .... liability insurance, but only

for liability arising out of operations

performed by you or on your behalf,

provided that: ... (b)  The insurance

afforded to any pers on ... as an insured

under this Paragraph 5 shall include

only the insurance that is required to be

provided by the terms of such

agreement to procure insurance, and

then only to the extent that such

insurance is included within the scope

of this  policy.

The insurance provision of the construction

contrac t, required the protecting  party (the named

insured contractor providing construction services

to the plant owner) to provide insurance coverage

for all “liability assumed” by the protec ting party.

The construction contract contained an indem nity

agreement whereby the protecting party

indemnified the p rotec ted party ( the additional

insured plant own er) fo r its ne gligen ce ex cep t if

due to its sole negligence.  The court construed

the blanket addition insured provision as covering

the addit ional in sure d’s liab ility for inj uries  jointly

caused by the protected party and by another

contractor (a construction manager) to an

employee of the named insured.  The court thus

held  that the scope of the AI coverage was the

same as the scope of the insurance that the NI

was  to pro cure  to pro tect th e NI o n its ind em nity.

3.4 Liability for Failure to List Other Pa rty

as Additional Insured.

A party th at bre aches its  cont ractu al obligation to

list the other party a s an a dditional ins ured  is liable

for all damages that would have fallen within the

protection of the additional ins ured en dorsem ent.

The court in Coastal Transport Co. v. Crown

Central Petroleum Corp ., 20 S.W.3d. 119

(Tex.App.-Houston [14th Dist.] 2000 , writ denied)

found that Coastal failed to list Crown as an

add itional insured on Coastal's Trucker's Policy

and was liable to Crown for the $4,816,549.28

judgment obtained by an employee of Coastal that

was injured on Crown's premises.  The insurance

covenant did not refer to an additional insured

designation but required Coastal to obtain

insurance "protecting" Crown.  The insurance

covenant in Coastal Transport reads as follows:

Car rier agrees to  purcha se at Ca rrier's cos t ...

Comp rehensive General Liability Insurance

including care, custody and control coverage

and liability assumed with $1,000,000 limit per

occurrence for bo dily injury and p roperty

damage combined. .... Such insurance shall ...

fully extend to, defend and protect Crown.

4. Protected Party's "Other Insurance".

4.1 All Policies Are “Primary” and

“Contributing” Unless Amended.

The use of additional insured status as a risk

transfer device is aimed at procuring insurance

protection under the protecting party's policy rather

than the protected party having to rely upo n its

own policy.  By definition, a  party that ca rries its

own liability insurance and is also an additional

insured unde r ano ther’s  liability po licy has  mu ltiple

coverages which fall under the general heading of

“other insurance.”  A protected party must verify

that any "other insurance" coverage to which it has

access does  not p rovid e it is primary and

contributory with the additional insurance coverage

provided by the  prote cting  party's  CG L polic y.

Assuming both the protecting party's CGL policy

and the protected party's CGL policy are standard

form policie s, the n both par ties' polic ies will

declare themselves to be "primary " insurance and

require any “other” insurance which the insured

has access to contribute proportionately unless

some mo difica tion is  effected  to elim inate  this dual

coverage, either by amendment to the protected

party's policy or to the protecting party's policy, or

both.  
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The following is the standard "other insurance"

provisions in the standard  ISO  CG L polic y and is

likely the provision in both the pro tectin g par ty’s

CG L polic y and the pr otec ted party’s C GL p olicy:

3. Other Insurance.

If other valid a nd co llectib le insur ance is

availa ble to the insured for a loss we

cover under Coverages A or B of this

Coverage Part, our obligations are

limited as follows:

a. Primary Insurance

This  insur ance is primary except when

b. below  applie s.  If this in sura nce  is

prim ary, our obligations are not affected

unless any of the other insurance is

also primary. Then we will share with all

that other insurance by the method

describ ed in c. be low....

c. Method of Sharing

If all the other  insuranc e perm its

contribution by equal share s, we  will

follow this m etho d also . Und er this

approach each insurer contributes

equal amo unts un til it has paid its

applicable limit of insurance or none of

the loss remains, whichever comes

first.

If any of the other insurance does not

perm it contribution by equal shares, we

will contribute by limits . Und er this

method, each insurer's share is based

on the ratio of its applicable limit of

insurance to the total ap plicable lim its

of insura nce of a l insurers. 

4.2 Endo rsing Named  Insured’s Policy to

be Primary Not the Solution.

4.2.1 Primary vs. Sole Contributing.

Note  that endo rsing the p rotecting p arty's policy to

provide that it is  prim ary does not solve the

problem.  In fac t, mo st CG L polic ies already

provide that they are primary in virtually all cases

in which the additional ins ured  wou ld brin g a cla im

on that CG L policy.  Hardware  Dealers Mutual Fire

Ins. Co. v. Farmers Ins. Exchange, 444 S.W.2d

583 (Tex. 1969); and Texas Employers Ins. v.

Underwriting Members , 836 F.Supp. 398, 404

(S.D.Tex. 1993).  Endorsing the p rotec ting party’s

policy to be primary does not address the other

insurance clause contained in the named insu red’s

polic y, which unam ended provides fo r

proportionate payment based on the limits of the

additional insur ed’s  prim ary policy.  This may be

addressed by end orsin g the  nam ed ins ured ’s

policy to be the sole contributing policy even if the

AI has primary coverage.

4.2.2 Endorsing the AI’s Policy to Be

Excess Coverage.

The protected party should amend its own policy to

provide that it  is excess coverage to the insurance

availa ble to it as an additional insured under the

protecting party's  CGL policy and that in such case

it is not primary and contributing as “other

insurance”.

4.2.3 Providing both Indemn ity

Insurance and Addit ional

Insured Insurance.

.1 1st Tier Policy.

In American Indem nity Lloyds v. Travelers

Prope rty & Casualty Ins. Co., 335 F.3d 429 (5 th

Cir. 2003), the Fifth Circuit dealt with the interplay

between a protecting party's (Elite Masonry, the

subcontractor's) CGL policy and a protected

party's  (Caddell, the general contractor 's) CGL

policy,  where th e protec ted party  was also an

additional insured on the protecting party's policy

and the protecting party's CGL policy contained

contractually assumed l iabi li ty insurance

supporting the protecting party's indemnity of the

protected party's concurrent negligence.  American

Indemnity Lloyds (AIL), the CGL insurer of the

protecting party and th e insurer  of the pro tected

party by additional insured coverage of the

indemnified protected party, sued Travelers, for

contribution.  The F ifth Circuit no ted that, as  AIL

contended, the general rule is that where two

liability policies issued by different carriers provide

coverage to the sam e insured  (Cadd ell), and both

contain an "other" insurance clause that provides

for shar ing w ith oth er prim ary po licies, the two

insurers share the loss, and if one paid it and the

other did no t, the p aying in surer may recover

contribution form the non-paying insurer.   AIL

issued a CGL polic y to Elite containing a blanket

additional insured endors eme nt.  Caddell was the

named insured on a CGL policy issued by

Travelers.  Both the Travelers and AIL policies

contained the  ISO CG 0001 coverage form,

pre-1998 version, which provided for shar ing with

other primary policies.  AIL settled the suit brought

by an injured employee of Elite th at sued C addell.

AIL sough t contribution  from  Trave lers as bo th
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policies insured Caddell and both policies provided

for sharing with other primary policies.

However,  the court held there is a n exce ption to

this gene ral rule  where the insurer seeking

contribution also insur es the ob ligation of its

named insured to indemnify the additional insured

for the loss.   Id. at 435-36 , citing Wal-Mart Stores,

Inc. v. RLI Ins. Co., 292 F.3d 583 (8 th Cir . 2002).

Also see 15 COUCH ON INSURANCE (3rd Ed. 1999;

Russ & Segalla) § 219.1 at 219-7 stating

[a]n indemnity agreement between the

insureds or a contract wi th an

indemnification clause, such as is

com mo nly found in the construction

indus try, may shift an entire loss to a

particular insurer notwithstanding the

existence of an “other insur ance” cla use  in

its policy.  

To allow AIL to  obta in contribution from Travelers

wou ld only result in Tra velers , as Ca ddell's

subrogee, asserting Caddell's right to be

indemnified by Elite  Mas onry,  and AIL .  Id.  at 433

citing in Footno te 4:  Rushing v. Int. Aviation

Underwriters , 604 S.W .2d 239, 243-44

(Tex.Civ.App.–Dallas 1980, writ ref. n.r.e.);

General Star Indem. Co. v. Vesta Fire Ins. Co.,

173 F.3d 946, 949-50 (5 th Cir. 1999); and Sharp v.

Johnson Bros. Co., 917 F.2d 885, 890 (5th Cir.

1990).  

Texas courts have not yet been face d with

determining whether an indemnity provision acts

as an agreement establishing priorities between a

protecting and protected parties' CGL insurance.

It has been held in o ther jurisdic tions that a

protecting party's indemnity has the effect of

making the additional insurance coverage primary

without rights of contribution from the additional

insured's  other insu rance.  Rossmoor Sanitation

Inc. v. Pylon Inc., 119 Cal.Rptr. 449, 13 Cal.3d

622, 532 P.2d 9 7 (Cal. 19 75), J. Wa lters Con st.

Inc. v. Gilman Paper Co., 620 So.2d 219 (Fla.App.

1993), and Aetna In s. Co. v. F idelity & Cas. Co. of

New York, 483 F.2d 471 (5th Cir. 1973) discussed

in American Indem nity Lloyds v. Travelers

Prope rty & Casualty Ins. Co., 335 F.3d 429, 438

(5th Cir. 2003).

.2 Umbrella Po licy.

One court has found that the combination of

indem nity,  contract ually as sum ed liabilit y

insurance and additional insurance coverage in an

exces s liability policy is an exception to the "other

insurance" provision in the excess policy

preventing contribution from the additional

insu red's  othe r ava ilable  primary insurance, even

though the excess policy pr ovide d it was exces s to

unscheduled insurance of the additional insured.

Wal-Mart  Stores Inc. v. RLI Ins. Co., 292 F.3d 583,

588 (8 th Cir. 2002).

5. Conclusion

Unfortu nate ly, although additional insured

covenants  are the  mo st co mm on ris k

management  technique, they are also the most

commonly mis understo od, even b y profess ionals

in the fie ld–risk managers, insurance agents,

lawyers and courts that are called on to interpret

them.  The m ost com mon  error is  for th e party's

insurance covenant to fail to specify the terms of

coverage and exclusions from  coverage to be

contained in the additional insured endorsement.

For exam ple, a landlor d ma y specify in its  lease

that the ten ant an d the tenant's  contracto rs will

cause each of their CGL insurers to list the

landlord and its management company and

contra ctors  as ad ditional in sured s on th e tena nt's

and the tenant's contractors' CGL policies.  A

tenant ma y spec ify in its contrac t with its

tenant-finish out contr actor that the c ontra ctor s hall

cause its CGL insurer to list the tenant, its

landlord, and the landlord's lender, management

company and contractors as additional insureds

on the tenant-f inish o ut contrac tor's C GL p olicy.

The tenant's c ontracto r may s pecify in its

subcontract that the subcontractors list the

contractor as an  addit ional insured on the

subcontractors' CGL policies.  In each of these

cases, the perso n des iring protection as an

additional insured has left it up to  the oth er par ty's

insurance carr ier to define the scope of the

coverage to be prov ided.  This is equiva lent to

letting the fox determine how, when, and if to

protect the chicken!  This mistake has been made

because there  is no commonly accepted definition

of what it is to be an "additional insured."  When a

party fails to specify more than it be listed

generically as an "additional insured," it has

opened the door  to the other party's insurer picking

a form  that e ffec tively eliminates coverage for the

additional insured.
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APPEN DIX

1. Standard Contractual Risk Allocation Provisions – Indemnity and Insurance.

1.1 Lease

1.2 Construction Contract

2. Standard Industry Additional Insured Forms  and Com mentary. 

ISO Forms

2.1 ISO A dditional Insu red End orsem ents

2.2 ISO's  CG 20 10 10 01 Additional Insured – Owners, Lessees or Contra ctors – Scheduled

Person or Organization

2.3 ISO CG 20 11 1096 Additional Insured Managers and Lessors of Premises

2.4 ISO's CG 20 26 11 85 Additional Insured – Designated Person or Organization

2.5 ISO's  CG 20 37 10 01 Additional Insured – Owners, Lessees or Contractors – Completed

Operations

Manuscripted Forms – Express Exclusion for AI’s Negligence

2.6 AIG - AI’s Negligence Not Covered – Construction or Lease

2.7 Bituminous - Blanket AI Endorsement – Construction

3. "Fair Forms" and C omm entary.

3.1 Coverage Except for AI's Sole Negligence

3.2 Coverage if AI is Not More Negligent Than Named Insured

3.3 Coverage Based On (1) Location of Occurrence of Injury and (2) Comparative Negligence

of Insureds

3.3.1 Tenant as AI on LL's CGL Policy

3.3.2 LL as  AI on  T's C GL P olicy 
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1. Standard Industry Contractual Risk Allocation Provisions – Indemnity and Insurance.

1.1 Lease.

Office Lease

The following provisions are taken from the form of Office Lease included in the article titled "Anatomy of an

Office Lease" by Debra Wilson, Leasing Manager for Crescent Real Estate Equities Limited Partnership,

presented at the 15th Annual Real Estate Law Conference (So. Tex. College of Law 1999) as the model form

of office lease used  in the Houston Center, 909 Fannin, Houston, Texas.  I have broken the lease provision

into its comp onents:  in dem nity, waiver of recovery, and insurance.  The risk ma nagem ent system  set out in

this form shifts to the Tenant by indemnity and by insurance covena nts, broa d form  respon sibility for liabilities

to third p arties , including o ther te nan ts in th e building.  On the left hand side of pp. 20-24 are the lease

provisions.  On the right hand side is the Commentary explaining the risk allocation.

Indemnity

3.18 INDEMNITY.

3.18.1 Definitions.

.1 Parties.  The "Tenant Parties"

are Tenant and its shareholders, members,

mana gers , partn ers,  d i rectors,  of f icers,

employees, agents , contractors, sublessees,

licensees and invitees.  The "Landlord Parties"

are Landlord, the manager of the Building,

Land lord's  Mor tgag ee(s ) and  any af filiates or

subsidiaries of the  foregoing , and  all of th eir

respective offic ers, d irectors , employees,

shareholders, members,  partners , agents  and

contractors.  A "Beneficiary " is the intended

recipient of the b enefits  of ano ther pa rty's

Indemnity, Waiver or obligation to Defend.

.2 Claims and Injuries.  "Claims"

means all damages, losses, injuries, penalties,

disbursements, costs, charges, assessments,

expenses (including legal, expert and consulting

fees and expenses incurred in investigating,

defending or prosecuting any allegation, litigation

or procee ding), dem ands, litigation, settlement

paym ents, causes of action (whether in tort or

contrac t, in law, at equity or otherwise) or

judgments.  "Insurable Injuries" refers to

"advertising injury,"  "bod ily injury," "pe rson al inju ry"

and "property  damage" collectively, as such term s

are defined in Insurance Services Office, Inc.

("ISO") form CG 00 01 10 93 "Commercial

General Liability".  "Tenant's Insurable Injuries"

are Insurable Injuries occurring (A) in the

Premises or (B) outside the Premises and caused

or suffered by a Tena nt Party.

.3 Indem nify, Waive and Defend.

"Indemnify " means to protect and hold a party

harmless from and against a potential Claim

and/or to  com pensa te a par ty for a  Claim  actually

Com menta ry

Tena nt’s  Indemnity Covers Landlord’s

Contractor’s Negligence.

In addition to the Landlord being indemnified for

the Indemnified Matters, Tena nt also indemnifies

the Landlord Parties (e.g., persons other than

Landlord - Landlord's contractors), whether or not

the Landlord's contractors in part "caused" the

Injur y.

Injuries Inside the Premises.  

Paragraphs 3.18.2  and 3.18.6  transfer to the

Tena nt sole res ponsibility for Injuries occurring in

the Lease d Prem ises, whether or not the Injuries

are caus ed in  whole or in part by others, including

by the Landlord, its employees, agents or

contractors.  This tran sfers to T enant bo th the sole

and concurrent negligence of Landlord Parties in

the Premises.

Injuries Outside the Premises.

Paragraphs 3.18.2 , 3.18.3 , and 3.18.6  combine to

transfer to the Tenant sole responsibility for

“insu rable  injuries” occurring outside the Leased

Premises "caused" by the Tenant or by its

contractors or invitees, whether or not the

Landlord, its employees, agents or contractors

also con tributed to the  cause  of the Injury.  

Although 3.18.4  indem nifies Tenan t aga inst c laim s

arising from  Insu rable  Injuries suffered by third

parties in the Comm on Areas or Service Areas to

the extent caused by the negligence of a Land lord

Part y, exc luded  from  this indem nity are  "Claim s for

which the Landlord Parties are Indemnified

pursuant to Paragraphs 3.18.2  and 3.18.3 ."  Since

3.18.3  is an indem nity by T enant of a ll Insu rable

Injuries caused by a Tenant Party "outside the

Prem ises," Tenant has indem nified the Landlord

Parties for the Landlord Parties' contributory
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incurred.  "Waive" means to knowingly and

volun tarily relinquish a right and/or to release

another party from liabili ty.  No Waiver shall occur

unless in a written agreement signed by the party

against whom the Waiver is claimed.  No W aiver

in one instance shall be deeme d a W aiver  in

another instance, however similar.  No demand for

or acceptance of partial payment or performance

sha ll W aive the underlying obligation or breach

unless agreed in writing.  "Defend" mea ns to

provide a competent legal defense of a Beneficiary

against a Cla im w ith counsel rea sonably

accepta ble (a nd at  no co st) to t he Bene ficiar y.

3.18.2 I n d emni ty  Regarding T enant ' s

Performance.  TO THE FULLEST EXTENT PROVIDED

BY PARAGRAPH 3.18.6 , TENANT SHALL INDEMNIFY AND

DEFEND THE LANDLORD PARTIES AGAINST ALL CLAIMS

ARIS ING , OR ALLEGED TO ARISE, FROM TH E

FOLLOWING:  (i) ANY ACT OR OMISSION  OF ANY TENANT

PARTY, INCLUDING THE CONDUCT OF TENANT'S

BUSINESS IN THE PREMISES AND A NY INCREASE IN THE

PREMIUM FOR ANY INSURANCE POLICY CARRIED BY

LANDLORD RESULTING THEREFROM; OR (ii) ANY

MISREPRESENTATION MADE BY TENANT OR ANY

G U A R A N T O R O F  T E N A N T 'S  O BL IG A T I O N S  IN

CONNECTION WITH THIS LEASE.

3.18.3 Indemnity Regarding Tena nt's Insurable

Injuries.  TO THE FULLEST EXTENT PROVIDED BY

PARAGRAPH 3.8.6 , TENANT SHALL INDEMNIFY AND

DEFEND THE LANDLORD PARTIES AGAINST ALL CLAIMS

ARISING, OR ALLEGED TO ARISE, FROM TENANT 'S

INSURABLE INJURIES.

3.18.4 Indemnity  Regarding Landlord's

Insura ble Injuries.  TO THE FULLEST EXTENT

PROVIDED BY PARAGRAPH 3.8.6 , BUT SUBJECT TO ANY

LIMITATIONS CONTAINED ELSEWHERE IN THIS LEASE,

INCLUDING PARAGRAPH 23 "LANDLORD’S INTEREST",

LANDLO RD SHALL INDEMNIFY AND DEFEND THE

TENANT PARTIES AGAINST ALL CLAIMS ARISING FROM

INSURABLE  INJURIES SUFFERED BY THIRD PARTIES IN

THE COMMON AREAS OR SERVICE AREAS TO THE

EXTENT CAUSED, OR ALLEGED TO HAVE BEEN CAUSED,

BY THE NEGLIGENCE OR WILLFUL MISCONDUCT OF ANY

LANDLORD PARTY, BUT NOT AS TO  CLAIMS FOR WHICH

THE LANDLORD PARTIES ARE INDEMNIFIED PURSUANT

TO PARAGRAPHS 3.18.2  AND 3.18.3 .

3.18.5 Waive rs.  TO THE FULLEST EXTENT

PROVIDED BY PARAGRAPH 3.18.6 , (i) TENANT WAIVES

ALL CLAIMS AGAINST THE LANDLORD PARTIES ARISING,

OR ALLEGED TO ARISE, FROM (A) TENANT'S INSURABLE

INJU RIE S , (B) ANY INSURABLE INJURIES TO ANY

TENANT PARTY CAUSED BY PARTIES OTHER THAN

LANDLORD PARTIES, OR (C) BUSINESS INTERRUPTION

OR LOSS OF USE OF THE PREMISES SUFFERED BY

TENANT; AND (ii) LANDLORD WAIVES  ALL CLAIMS

negligence.  This broad-form extension of the

Ten ant's  indemnity beyond the Premises shifts to

the Tenant liabilities in the Common Areas if they

are in part caused by the Tenant, its employees,

contractor or invitees, even though the Insurab le

Injury is caused in part by a Land lord Party

(including its contractors or agents, e.g., the

Manager,  the guard service contractor, or the

maintenance contractor).  This provision shifts

from Landlord and its insurance to Tenant and its

insurance Insurable Injuries concurrently caused

by the Land lord P arties  and the T enant Pa rties.

This  shift is objectio nab le since Tenant is paying

for "Landlord's" insurance through operating

expense pass throughs.  The form also provides

that to the extent that Landlord's insurance

premium is increased despite this risk allocation,

Tenant indemnifies Landlord in 3.18.2  for "any

increase in the premium for any insurance policy

carried b y Landlord  resulting the refrom ."

Injuries to Tenant’s Employees.

Inadvertently Tenant's indemnity in 3.18.3  fails to

indem nity Land lord a gains t claim s by T enant's

employees occurring in  the Pre mises.  T enan t's

indem nity is as to "Tenant's Insu rable Injurie s."

"Ten ant's  Insurable Injuries" are defined in terms

of coverage afforded by the ISO CGL policy.  The

ISO CGL policy excludes from its coverage injuries

to the insure d's em ployees, a s such cov erag e is

prope rly w ithin the scope of workers '

compensation insurance.

What is the “Premises”?

The cross-indemnities between Tenant (3.18.2

and 3.18.4 ) and Landlord (3.18.4 ) are delineated

in terms of the location of the  Insu rable  Injury ( "in

the Premises," "outside the Premises," "in the

Common Areas," and "in the Service Areas").

Inadvertent risk allocations may arise by use of

these locational terms as opposed to terms based

on care , cus tody and co ntrol (e.g., "common

areas" (bathrooms) may be included within a

Ten ant's  Premises by definition of the term

"Premises" on single-floor tenancies even though

maintenance is left with the Landlord by other

provisions of the lease, areas such as exterior

balconies may not be included in the definition of

"Premises" but such areas are used exclusively by

Tenant and a re m ainta ined b y Land lord,

L a n d l o r d - m a i n t a i n e d  o r  L a n d l o r d 's

contractor-warrantied building components are

generally included within the area defined as the

Tenan t's "Premises" and thus such components

may be inadvertently included in the tenan t's

indemnity and waiver.
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AGAINST THE TENANT PARTIES ARISING, OR ALLEGED

TO ARISE, FROM THE DAMAGE TO OR LOSS O F TANGIBLE

PROPERTY BELONGING TO A LANDLORD PARTY.

3.18.6 Scope of Indem nities and  Waive rs.  ALL

INDEMNITIES, W AIVERS AND OBLIGATIONS TO DEFEND,

W HEREVER CONTAINED IN THIS LEASE, (i) SHALL BE

ENFORCED TO THE FULLEST EXTENT PERMITTED BY

APPLICABLE LAW  FOR THE BENEFIT OF THE APPLICABLE

BENEFICIARY THEREOF, REGARDLESS OF AN Y

EXTRAORDINARY SHIFTING OF RISKS, AND EVE N IF  THE

APPLICABLE CLAIM IS CAUSED BY THE ACTIVE OR

PASSIVE NEGLIGENCE OR SOLE, JOINT, CONCURRENT

OR COMPARATIVE NEGLIGENCE OF SUCH BENEFICIARY,

AND REGARDLESS OF WHETHER LIABILITY WITHOUT

FAULT OR S TRIC T LIA BILIT Y IS IMPOSED UPON OR

ALLEGED AGAINST SUCH BENEFICIARY, BUT NOT TO

THE EXTENT THAT A COURT OF COMPETEN T

JURISDICTION HOLDS IN A FINAL JUDGMENT THAT A

CLAIM  IS CAUSED BY THE WILLFUL MISCONDUCT OR

GROSS NEGLIGENCE OF SUCH BENEFICIARY; (ii) ARE

INDEPENDENT OF, AND SHALL NOT BE LIMITED BY, EACH

OTHER OR AN Y INSURANCE OBLIGATIONS IN THIS LEASE

(WHETHER  OR NOT COMPLIED W ITH); AND (iii) SHALL

SURVIVE THE EXPIRATION DATE UNTIL ALL RELATED

CLAIMS AGAINST THE BENEFICIARIES ARE FULLY AND

F I N A L L Y  B A R R E D  B Y  A P P L I C A B L E  L A W .

N O T W I T H S T AN D I N G  T H E  P O T E N T I A L  F O R

EXTRAORDINARY SHIFTING OF RISK, LANDLORD AND

TENANT ACKNOWLEDGE THAT THEY HAVE EXECUTED

THIS  LEASE IN MATERIAL RELIANCE UPON INCLUSION OF

EACH SUCH INDEMNITY AND W AIVER.

3.18.7 Reliance.  In relianc e on T enan t's

Indemnities and Waivers in this Lease and

Ten ant's  insurance required by Paragraph 11.2 ,

Landlord shall not carry primary insurance for

Ten ant's  Insu rable  Injuries.  Tenant acknowledges

that (i) if Landlord had been required to carry

primary insurance for Te nant's  Insurable Injuries,

the Rent payable under this Lease would have

been higher; and (ii) Tenant is relying not on

Landlord or Landlord's insurance in order to pay

Claim s arising from Tenant's  Insurable Injuries, but

rather on (A) the insurance required under

Paragraph 11.2  and any additional insurance

Tenant has elected to carry as to Claims covered

by insuranc e, (B) Te nant's ow n funds  as to

deductibles, self-insured retentions under Tena nt's

insurance and Claims which exceed  Tenant's

insurance limits, and (C) third parties (other than

Landlord Parties) as to Claims arising from the

third party actions  not covered  by Land lord's

Inde mn ity.

What are the “Common Areas”?

The lease may also omit from the term "common

areas" facilitie s se rvicin g the  Build ing (e.g.,

Parking Garages, health clubs) as to which the

parties would wish to provide risk allocation

provisions.

Tena nt’s Indemnity Includes Loss of Use of

Property by Other Tenants in Building.

The Indemnified Liabilities in this form include

"loss of use of property," including income, caused

by "any party" inside the Premises or caused by

Tena nt, or by its contractors or invitees outside the

Premises, whether or not the Indemnified Liability

is caused in part by Landlord, its employees,

agents or contractors.

Tena nt’s Indemn ity Not Limited by Its

Insurance.

Ten ant's  indemnity is independent of and not

limited by the insurance obligations of the parties

under the Lease.

Ten ant’s  indem nity is independent of an not limited

by the insurance obligations of the parties under

the Lease.

Tenant Waives All Claim s Against L andlord

and its Contrac tors if Injury or Los s Occ urs in

the Premises and Outside the Premises if

Caused in Part by Tenant Parties.

Paragraph 3.18.5  Tenant waives all Claims against

the “Landlord Parties” (i.e., Landlord and

Landlord’s agents and contractors) "Arising

From" from  "Tena nt’s Insurable Injuries"and for

business interruption or lo ss of use of the

Premises suffered by Tenant  This waiver of

Claim s is not limited by the proceeds received by

Tenant fr om its insurance and thus is a waiver of

unlimited amount.  Thus Tenant has no recourse

against Land lord a nd ev en ag ains t Landlord ’s

contractors for Bodily Injury, Property Damage,

Personal or Ad vertis ing In jury,  and Loss of Income

due to occurrences “in the Premises” or “outside

the Premises caused or suffered by a Tenant

Party (including if Landlo rd or its contractor

participated in causing the Injury).

Landlo rd Waives Only Claims Against Tenant

and its Contractors for Property Loss.

There is not a c orres pond ing wa iver of L andlo rd's

Claim s or waiver of the Landlord's insurer's right of

subrogation, except as to "damage to or loss of

tangible pro perty."
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INSURANCE

ARTICLE 11. INSURANCE.

11.1 Land lord's  Insurance.  Land lord s hall,  as

an Operating Expense, pro cure  and m ainta in

(i) commercial general liability insurance with a

combined single limit of at least $5,000,000 and

(ii) special form or all risks property insurance

covering the fu ll replacement cost of (A) th e she ll

and core of the Building, (B) and fixtures and

leaseho ld improvements Landlord as required by

this Leas e to restore, and (C) any equipment and

other personal property owned by Landlord and

used in connection with the Building.

11.2 Tena nt's Ins uranc e.  

11.2.1 Required Policies.  Ten ant shall, a t its

sole expense, proc ure a nd m ainta in the following

insurance coverages  throughout the Term :

  

.1 Comm ercial genera l liability

insurance on ISO Form CG 00 01 10 93 or CG 00

01 06 95  (or, if T enant has 2 or  mo re locations

covered by the policy and the policy contains a

general aggregate limit, ISO form amendm ent

"Aggregate Limits of Insurance Per Location" CG

25 04 11 85) in the amounts and with the

coverages described in Exhibit A. Landlord Parties

shall be included as "additional insureds" using

ISO additional insured form CG 20 26 11 85,

without modification.  A waiver of subrogation in

favor of Landlord Parties using ISO form  CG 24 04

10 92 is also required.

.2 Workers'  com pensa tion  and

employer liability coverage with a waiver of

subrogation in favor of the Landlord Parties on

endorsement form WC  42 03 04  A(T exas only)  or

ISO from W C 00  03 13  (all other states) and in the

amo unts and with the  cove rage s des cribe d in

Exhibit A.

.3 "Special form " or "all risks"

property insurance on ISO form CP 10 30 (or

equivalent Busin ess O wner 's Policy) in con form ity

with Exhibit A with no exclusions other than

standard printed exclusions, including an

ordinance or law coverage endorsement and a

waiver of su brog ation  in favor of the Landlord

Parties, and cover ing 100% replacement cost of

Ten ant's  furnishings, trade fixtures, equipment and

inventory ("Tenant's FF&E") and all ABS

improvements and Alterations to the Premises.

COMMENTARY

Tena nt’s Insurance is Required to Cover

Landlo rd and its Contractors for all  Claims

Arising Out of the Premises Leased to Tenant.

The diffe renc e betwee n the  spec ificity of the

insurance to be carr ied by the T enant (11.2) and

the insur ance to be car ried b y the Land lord is

striking.  (11.1 )

The transfer to the Tenant of this broad risk of loss

allocation is reinforced by requiring the Tenant to

add the "Land lord Parties " as add itional insureds

on Tenant 's CGL polic ies on an ISO form CG 20

26 11 85.  (Appendix Form 2.4).  Th is

endorsement form covers designated persons for

Injuries and Loss irrespective of the designated

perso n's sole or contributory n egligenc e.  In

essence the endorsement is an insurance policy

written for the Landlord, and the Landlord's agents,

emp loyees an d contra ctors.  

If the Tenant fails to list each of these persons as

add itional insureds , then Te nant has  violated its

insurance covenant and may be liable for the

resulting liability, whether or not the liability is an

Indemnified Matter.

Tenant’s  Coverage is to be Without

Contribution by Landlord’s Policies.

This  provision requires Tenant's insurance to be

primary and without contribution from any

insurance maintained by Landlord.  This provision

coupled with the additional insured provision

attem pts to allocate to the Tenant's insuran ce all

losses  up to the T enant's ins urance  limits.  

Due to the broad form  natu re of  the ind em nity,

Tenant rema ins liab le with out lim it for liab ilities in

excess of Tenant’s insurance coverage.

Due to the Tenant’s waiver of Claims against the

“Landlord Partie s” an d thus aga inst Land lord’s

contractors, coupled with Tenant’s indemnity of the

Landlord Parties, T enant has effec tively cu t itself

off from Landlord’s contractors’ liability policies.

Under these circumstances, the Tenant better

carry a huge amount of liability insurance.
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The Landlord Parties shall be shown as "loss

payees a s their intere sts m ay appea r."

.4 Business income and e xtra

expense coverage for 6 months' income and

expenses with waiver of subrogation in favor of the

Landlord Parties.

11.2.2 Form  of Policies and Additional

Requirem ents .  All insurance providers shall

maintain  ratings of Best's Insurance Guide A/VIII

or Standard & Poor Insurance Solvency Review

A-, or better.  All carriers must be admitted to

engage in the business of insurance in the State.

All policies m ust be pr imary, with  the policies of

Landlord and Landlord's Mortgagees being

excess, secondary and non-contributing.  No

cancellation, non-renewal or material modification

sha ll occur without 30 days' prior written notice by

the insura nce c arrier to  Land lord an d Lan dlord's

Mortgagees.  Tenant shall reinsta te any aggre gate

limit  which is reduced because of losses paid to

below 75% of the limit required by this Lease.  No

policy shall conta in a deductible or self-insured

retention in exce ss of $ 10,00 0 witho ut Lan dlord's

prior written app roval.  Te nant shall, at its

expense, also proc ure and  mainta in any other

insurance cover ages  Land lord or L andlo rd's

Mortgagees may require.

11.2.3 Evidence of Insurance.  Commercial

general liability and workers' compensation

insurance must be evidenced by ACORD form 25

"Certificate  of Ins uran ce" in  the form and

substance of Exhibit A, and property and business

income insurance must be evidenced by ACORD

form 27 "Evide nce of P roperty Insurance" in the

form and substance of Exh ibit A (collectively, the

"Certificates").  The Certificates must be delivered

with the executed Lease, and new Certificates

must be delivered no later than 30 da ys prior to

exp iration of the current policies.  Copies of

endorsements required by this Lease must be

attache d to the Certificates delivered to Landlord.

If requested in  writing  by Lan dlord , Ten ant shall

prom ptly deliver to Landlord a certified copy of any

insurance policie s req uired  by this  Lease.  If the

forms  of policies, endorsements, certificates or

evidence of insurance required by this Paragraph

are superseded or no longe r available, Landlord

sha ll have the right to require other equivalent or

better forms.



Page 25 Fair Forms

_____________________________________________________________________________________

1.2 Construction Contract.  

The following provisions are from the current edition of the AIA General Conditions (1997 E dition) for us e with

the AIA A101-1997 Standard Form of Agreement Between Owner and Contractor where the basis  of payment

is a STIPULATED SUM and the AIA A111-1997 Standard Form of Agreement Between Owner and Contractor

where the basis  of paym ent is the COST OF THE W ORK PLUS A FEE with a negotiate Guaranteed

Maximum  Price.  O n the left ha nd side o f pp. 23-2 9 are the  AIA con tract risk a llocation pro visions.  On th e

right hand side is the Comm entary explaining the risk allocation.

AIA A201 - General Conditions of the Contract for Construction

INDEMNIFICATION

3.18  INDEMNIFICATION.

3.18.1   To the fullest extent permitted by law and

to the extent claims, damages, losses or expenses

are not cove red by Pro ject Managemen t Protective

Liability insurance purchased by the Contractor in

accordance with Paragraph 11.3 , the Contractor

sha ll indemnify and hold harmless the O wner,

Architec t, Architect's consultants, and agents and

employees of any of them from and against

claims, damages, losses and expenses, including

but not limited to attorneys' fees, arising out of or

resulting from performance of the W ork , provided

that such claim, damage, loss or expense is

attribu table  to bodily injury, sickness, disease or

death, or to injury to or destruction of tangible

property  (other than the W ork itself) including loss

of use resulting there from , but only to the extent

caused in whole or in part by negligent acts or

omissions of the Contractor, a Subcontractor,

anyone directly or indirectly employed by them or

anyone for whose acts they may be liable,

regardless of whether or not such claim, damage,

loss or expense is caused in part by a party

indemnified hereunder.  Suc h oblig ation shall not

be construed to negate, abridge, or reduce other

rights or obligations of in dem nity wh ich would

otherwise exist as to a party or person described

in this Paragraph 3.18.

3.18.2   In claim s aga inst any person or entity

indem nified under this Paragraph 3.18 by an

employee of the Contractor, a Subcontractor,

anyone directly or indirectly employed by them or

anyone for whose acts they may be liable, the

indemnification obligation under Paragraph 3.18.1

sha ll not be lim ited by a limitation on amount or

type of damages, compensation  or bene fits

payable by or for the Contractor or a Subcontractor

under workers' or workmen's compensation acts,

disability bene fit acts  or oth er em ployee  bene fit

acts.

3.18.3   The obligations of the Contractor under this

Paragraph 3.18 sha ll not extend to the liability of

the Architect, the Architect's consultants, and

COMMENTARY

AIA’s Attempted Broad Form Shift of Risk from

Owner to Contractor for Own er’s Con tributory

Negligence is Unenforceable in Texas as

Drafted . 

The AIA risk management system reflected in the

AIA A201 seeks to shift the risk of liabilities

[3.18.1 ] "arisin g out of the Contractor's

performance of the Work, if such liabilities are

caused in whole or in part by the negligent acts or

omissions of the Contractor or by its Subcontractor

[or] anyon e dire ctly or in direc tly employed by them

or anyone for whose acts they may be liable,

regardless of whether or not such claim, damage,

loss or expense is caused in part  by a party

indemnified hereunder."  

This  indem nity language does not meet either the

express negligence test or the fair notice test.  As

a result it does not indemnify the "Owner,

Architec t, Architect's consultants, and agents and

em ployees of any of them" (the Indemnified

Persons) for the Ind emn ified Liabilities for which

this provision was intended.  The "regardless of

whether ... caused in part by a party indemnified

hereunder" does not expressly refer to the

negligence, in whole or in part of the Indemnified

Persons.

Thus the exclusion from  the Con tractor’s ind emn ity

to the extent the claims are covered by Project

Managem ent Protective Liability insurance

purchased by the Con tractor for  the Own er’s

protection, is irrelevant as the Contractor’s

indem nity never c om es into play.
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agents  and employees of any of them arising out

of (1) the preparation or approval of maps,

drawings, opinions, reports, surveys, Change

Orders, designs or specifications, or (2) the giving

of or the failure to give directions or instruction by

the Architect, the Architect's consultants, and

agents and employees of any of them provided

such giving or failure to give is the primary cause

of the injury or  dam age. . . .

HAZARDOUS MATERIALS

10.3 HAZARDOUS MATERIALS.

10.3.1 If reasonable precautions will be

inadequ ate to preven t foreseeable  bodily injury or

death  to persons resulting from a material or

substance, including but not limited to asbestos or

polychlorinated biphenyl (PCB), encountered on

the site by the C ontracto r, the C ontra ctor s hall,

upon recognizing the condition, imm ediately stop

work in the affected area and report the condition

to the Owner and Architect in writing.

10.3.3 To the fullest extent permitted by law, the

Owner shall indemnify and hold harmless the

Contractor, Subc ontrac tors, A rchitec t, Arch itect's

consu ltants and agents and employees of any of

them from  and a gains t claim s, dama ges ,  losses

and expenses, including but not limited  to

attorneys' fees, arising out of or resulting from

performance of the Work  in the affected area if in

fact the material or substance presents the risk of

bod ily injury or death as described in

Subparagraph 10.3.1  and has not been rendered

harmless, provided that such claim, damage, loss

or expense is attributable to bodily injury, sickness,

disease or death, or to injury to or destruction of

tang ible property (other than the Work itself) and

provided that such damage, loss or expe nse  is not

due to the  sole n egligence of a party seeking

indem nity.

....

10.5 If, without negligence on the part of the

Contractor, the Contractor is held liable for the

cost of remediation of a hazardous material or

substance solely by reason of perform ing Wo rk as

required by the Contract Documents, the Owner

sha ll indem nify the  Con tractor fo r all cost and

expense thereby incurred.

....

COMMENTARY

AIA’s Attempted B road Form  Shift of Risk from

Contractor to Own er of Con tractor’s

Contributory Negligence Due to Hazardous

Mat er ia ls  a t  O w n e r’ s P r em is e s  is

Unen forcea ble in T exas a s Drafte d. 

A sim ilar m alady e xists  as to  the ind em nity

contained in 10.3.3 , which is an indemnity by the

Owner of the Contractor as to claims against the

"Contractor, Subc ontrac tors, A rchitec t, Arch itect's

consu ltants and agents and employees of any of

them ... provided that such damage, ... is not due

to the sole negligence of a party seeking

indem nity."   This indemnity language does not

meet either the expr ess  neglig ence tes t or the  fair

notice tes t.  

As a res ult it does not indemnify the  "Contractor,

Subcontractors, Architec t, Arch itect's  consu ltants

and agents  and employees of any of them" (the

Indemnified Persons) for the Indemnified Liabilit ies

for which this provision was intended.  The phrase

"provided that such damage, ... is not due to the

sole  negligenc e of a pa rty seeking indemnity" does

not expressly indemnify the Indemnified Persons

for hazardous materials liability arising out of either

the concurrent negligence of the Indemnified

Perso ns or the ir non-ne gligent strict liability.  

The reiteration in Paragraph 10.5  of the 10.3.3

indem nity by the Owner is also subject to the same

maladies; it is neither conspicuous and does not

exp ress ly state that the Contractor is being

indem nified  for its  strict lia bility.
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LIABILITY INSURANCE

11.1 C O N T R A C T O R ' S  L I A B I L I T Y

INSURANCE

11.1.1 The Contractor shall purchase from and

ma intain  in a com pany or co mp anies  lawfu lly

authorized to do business in the jurisdictio n in

which the Project is located such insurance as w ill

protect the Contractor from claim s set forth below

which ma y arise out of or result from the

Contractors operations under th e Con tract and for

which the Contractor may be legally liable, whether

such oper ations be b y the C ontra ctor o r by a

Subcontractor or by anyone directly  or ind irectly

employed by any of them, or by anyone for whose

acts any of them may be liable:

.1 c l a i m s  u n d e r  w o r k e r s '

compensation, disability benefit and other similar

employee benefit ac ts which are applicable tot he

Work to be performed;

.2 claims  for damages because of

bod ily injury, occupational sickness or disease, or

death of the Contractor's employees;

.3 claim s for damages because of

bodily injury, sickness or disease, or death of any

person other than the Contractors's employees;

.4 claim s for damages insured by

personal injury liability coverage;

.5 claim s for dam ages, o ther than  to

the Work itself, because of injury to or destruction

of tangible property, including loss of use resulting

therefrom;

.6 claim s for damages because of

bod ily injury, death of a person or property damage

arising out of ownership, maintenance or use of a

motor vehicle;

.7 claim s for bodily injury or p roperty

damage arising out of completed operations; and

.8 claims involving contractual

liability insurance applicable to the C ontrac tor's

obligations under Paragraph 3.18.

11.1.2 The insurance required by Subparagraph

11.1.1 shall be written for not less than limits of

liability specified  in the Con tract Do cum ents or

required by law, whichever coverage is greater.

Coverages, whether written on an occurrence or

claims-made basis, shall be maintained without

interruption from date of commencement of the

W ork until date of final payment and termination of

any coverage required to be maintained after final

payment.

11.1.3 Certificates of insurance accep table to the

Owner shall be filed with the Ow ner prior to

commencement of the Work.  These certificates

and the insurance policies  requ ired b y this

COMMENTARY

No Requ ireme nt Imposed on Co ntractor to

Purchase CGL Insurance to Protect Owner or

to List Owner as AI on Contractor’s CGL.

The liability insurance coverage being provided by

Contra ctor pursuant to Paragraph 11.1  protects

the Contractor against liability for liabilities "which

may arise o ut of or  result fr om  the Co ntractor's

operation s...."  

Since AIA’s 3.18.1 is  Unen forcea ble in Texas to

Indemnify Ow ner for its  Neglig ence, AIA’s

11.1.1.8  is Require ment for Contractor to

Provide Contractual Liab ility Insurance

Protection is Irrelevant and Ineffective.

This  provision does not directly protect the Owner,

except to the exte nt of the protection afforded by

Clause 11.1.1.8  which pr otects  the Contractor  for

"claim s involving contractual liability insurance

applicable to the Contractor' obligations under

Paragraph 3.18."  Clause 11.1.1.8  is not direct

insurance in favor of th e Indem nified Pers ons.  It

is indirect protection to the extent that the 3.18

indem nity is effective.  Since 3.18 is not

enfo rcea ble in Texas, an issue  exists as  to

whether the "assumed liability on an insured

contrac t" coverage under the Contractor's CGL

policy will provide the Indemn ified Persons any

protection.

Need Copy of AI Endorsement

This  provision should be modified to provide that

a copy of the AI en dorsem ents are to be furnished

to the AI prio r to com men cem ent of W ork.  
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Paragraph 11.1  shall contain a provision that

coverages afforded under the policies will not be

canceled or allowed to expire initial at least 30

days' prior written notice has been given to the

Owner.   If any of the foregoing insurance

coverages are required to remain in force after

final payment and are reasonably available, an

additional certificate evidencing continuation of

such cove rage  shall b e sub mit ted with the final

App lication for Payment as required by

Subparagraph 9.10.2 .  Information concerning

reduction of coverage on account of revised lim its

or claims paid under the General Aggregate, or

both, shall be furnished by the Contractor with

reas onable promptness in accordance with the

Contractor's information and belief.

11.2 OWNERS'S LIABILITY INSURANCE

11.2.1 The Owner shall be responsible for

purchasing and maintaining the Own er's usual

liability insurance.

11.3 PROJECT MANAGEMENT PRO TEC TIVE

LIABILITY INSURANCE

11.3.1 Opt ionally , the Owner may require the

Contractor to purchase and maintain Project

Management Prote ctive L iabili ty insurance from

the Contractor's usual sources as  primary

coverage for the Owner's, Contractor's and

Architect's  vicarious liability for construction

operation s unde r the Con tract.  Unless otherwise

required by the Contract Documents, the Owner

shall  reimburse the Contractor by increasing the

Contract Sum to pay the cost of purchasing and

maintaining such optional insurance coverage, and

the Con tractor sh all not be responsible for

purchasing any other liability insurance on behalf

of the Owner.  The  min imum  limi ts of liability

purchased with such coverage shall be equa l to

the aggregate of the limits required for

Con tracto r's Liability Insurance under Clauses

11.1.1.2  through 11.1.1.5 .

11.3.2   To the extent damages are covered by

Project Management Protective Liabil ity insurance,

the Owner, Contractor and  Arch itect w aive a ll

rights against each other for damages, except

such rights as they may have to the proceeds of

such insur ance.  Th e polic y shall  provide for such

waivers of subro gation by endorsement or

otherwise.

11.3.3 The Owner shall not require the

Contractor to include the Owner, Architect or other

persons or entitles as additional insureds on the

Con tracto r's Liability Insurance coverage under

Paragraph 11.1 .

AIA Insura nce P rovis ions Place upon Owner

the Obligation to Carry Liability Insurance to

Protect Owner Against Injuries Arising out of

Con tractor’s  Work or Operations Caused by

Owner’s Contributory Negligence.

Paragraph 11.3  provides the Owner with an option

at the Owner's expense to require the Contractor

to purchase Project Mana gem ent Liability

insurance for the "Owner's, Contractor's and

Arch itect's  vicarious liability for construction

operation s unde r the Con tract."  

AIA Provisions Prohibit Owner from Requiring

Contractor to Nam e Ow ner as an AI on

Contractor’s CG L Policy.

Subparagraph 11.3.1  provides that "Contractor

sha ll not be responsible for purchasing any other

liability insurance on beha lf of the Ow ner."

Subparagraph 11.3.3  provides that the "Owner

shall not requ ire the Contractor to include the

Owner,  Architect or other persons or entities as

additional insureds."  

Thus, the AIA system contemplates that the most

common  form of risk shifting device will not be

employed to protect the Indemnified Persons for

the very risk that were attempted to be shifted to

the Contractor under the indemnity in Paragraph

3.18, the risk of liability for conc urrently negligen tly

caused liabilities.

A common method of protecting the Owner from

the risk of liability arising out of its concurrent

negligen ce is to require the Contractor to have its

insurance company list the Owner and the other
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11.4 PROPERTY INSURANCE

11.4.1 Unless othe rwise provided, the Owner

sha ll purchase and maintain, in a company or

companies lawfully a utho rized to  do bu siness in

the jurisdiction in which the Project is located,

property insurance written on a builder's risk

"all-risk" or eq uivale nt po licy form  in the amount of

the initial Contract Sum, plus value of subsequent

Contract modific ations and  cos t of m ateria ls

supplied or installed by others, comprising total

value for the entire Project at the site on a

replacement cost b asis without optional

deductibles.  Such insurance shall be maintained,

unless otherwise provided in the Contract

Docu men ts or otherwise agree d in wr iting by all

persons and entities who are beneficiaries of such

insurance, until final payment has been made as

provided in Paragraph 9.10 or until no person or

entity other than the Owner has an insurable

interest in the prop erty required by this Paragraph

11.4  to be covere d, wh ichever is  later. T his

insurance shall include interests  of the Owner, the

C o n t r a c t o r ,  S u b c o n t r a c t o r s  a n d

Sub-subcontractors  in the proje ct.

.1 Prope rty insur ance sha ll be on an

"all-risk" or equivalent policy form  and s hall

include, without l im itation, insurance against the

perils  of fire (with extended coverage) and physical

loss or damage including, without duplication of

coverage, theft, vandalism, malicious mischief,

collapse, earthquake, flood, windstorm, falsework,

testing and s tartup, tem pora ry build ings  and d ebris

removal including demolition occasioned by

enforcement of any app licable legal re quirem ents,

and shall cover reasonable compensation for

Architect's and Contractor's services and

expenses required as a res ult of such insured loss.

Indemnified Persons as additional insureds under

an ISO Additional Insured Endorsement, such as

an ISO CG 20 10 01  Additional Insured - Owners,

Lessees or Con tractors – Scheduled Person or

Organization (See Append ix Form  2.2) or an ISO

CG 20 26 11 85 Additional Insured - Designated

Person or Organization (See Appen dix Fo rm 2.4 ).

Completed Operations Risk Coverage

Additional insured status as to liabilities arising

after final completion of a contractor's work may

be endors ed on to th e contractor's CGL policy by

ISO CG 20 37 10  01.  Additional Insured - Owners,

Lessees or Contractors – Completed Operations

(See Appen dix Form  2.5).  See the Comm entary

following ea ch of the se form s. 
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.2 If the property insurance requires

deductibles, the Owner shall pay costs not covered

because of such deductibles.

11.4.6 Before an exposure to loss may occur, the

Owner shall f ile with the Contractor a copy of each

policy that includes insurance coverage required

by this Paragraph 11.4 .  Each polic y shall  contain

all generally applicable conditions, definitions,

exclusions and e ndo rsem ents  relate d to th is

Projec t.  Each polic y shall contain a provision that

the policy will not be canceled or allowed to expire,

and that its lim its will not be  redu ced , until  at least

30 days' prior written notice has been given to the

Contractor.

WAIVERS

11.4.7 Waive rs of Subrogation.  The Owner and

Contractor waive all rights against (1) each other

a n d  a n y  o f  t h e i r  s u b c o n t r a c t o r s ,

sub-subcontractors, agents  and employees, each

of the other, a nd (2) the Architect, Arc hitect's

consultants, separate contractors, agents and

employees described in Article 6, if any,  and any of

their  subco ntractors , sub-su bcontra ctors, ag ents

and employees, for damages caused by fire or

other perils  or other causes of loss to the extent

covered by property insurance obtained

pursua nt to this Paragraph 11.4  or other property

insurance applicable to the Work , except such

rights as they have to proceeds of such insurance

held by the O wner as  fiduciary.  

The Owner or Contractor, as appropriate, shall

require of the Architect, Architect's consultants,

separa te contractors described in Article 6, if any,

and the subcontractors, sub-subcontractors,

agents  and employees of any of them, by

approp riate agreements, written where legally

required for validity, similar waivers each in favor

of other parties enumerated herein.  The policies

shall provide such waivers of subrogation by

endorsement or otherwise.  A waiver of

subrogation shall be effective as to a person or

entity even though that person or entity w ould

otherwise have a duty of indemnification,

contractual or otherwise, did not pay the insurance

premium directly or indirectly, and whether or not

the person or entity had an insurable interest in the

property d ama ged. 

COMMENTARY

Both a Covenant to Obtain a Waiver of

Subrogation from Insurance Carriers and a

Release of Claims by Owner and Contractor for

Losses Covered by Property Insurance.

The "waiver of subrogation" provision contained  in

Subparagraph 11.4.7  is both a covenant requiring

the Owne r and the  Contra ctor to ca use their

insurance com panies to  endors e their prop erty

insurance policies to waive subrogation against

the Owner and Contractor and a release of cla ims

for "damages caused by fire or other perils or other

causes of loss to the exten t covered  by proper ty

insurance obtained pursuant to Paragraph 11.4  or

other property insurance applicable to the W ork."

Unfo rtunat ely the Relea se of C laims is

Unenforceable in Texas as Drafted.

This  prov ision is  neither conspicuous nor express

as to the negligence of the parties and as such an

issue exis ts as to its enforceability as a release

and waiver.

Unfortun ately for Contractor the Release of

Claims Does Not Extend to Insured Losses

Beyond the Scope of the Work - Collateral

Damage.

The waiver of reco very and su brog ation  is "to the

extent covered by property insurance obtained

pursua nt to this Paragraph 11.4  or other p roperty

insurance applic able  to the Work ."  These waivers

are not broad enough to cover property losses  to

property  other than the W ork, for examp le where

the "owner" under the construction contract is a

tenant doing tenant improvements, the waiver

does not extend to losses to the tenant's FF&E or
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property  beyond the Work site, such as other

portions of the Leased Premises; and, for

example, where the Work being done for the

owner is only as to  a por tion o f an o wne r's facility,

the waiver of recovery does not extend  to property

losses  outside th e W ork co vered  by ins urance .  

Unfo rtunat ely for Contractor the AIA Provision

is Limited to Property Losses Occurring Prior

to Project Completion.

The waiver as drafted in the AIA form is also

limited by the  time  perio d of c ons truct ion an d will

not cover the Releasing Party's property losses

arising after Work completion but attributab le to

the "Rele ased P arty's" work .  

Post Project Completion Losses.

Care should be taken by the parties in coordinating

the indemnity, the insurance and the waiver of

subrogation provisions  to avoid the  failure to

address a tim ing of  loss is sue (e.g., broad

indem nity covering post W ork liabilities, but failure

to insure the loss under a completed operations

endors eme nt, or by failure of the waiver of

subrogation prov ision to extend to post-W ork

completion losses paid by the owner's  insurance.

Effect of AIA’s Limiting Waiver of Subrogation

to Property Insurance Claim s is to Pe rmit

Con tractor’s  CGL Carrier to Subrogate Against

Owner for Claims Paid by C arrier Despite

Con tractor’s  Indemnity Since Contractor’s

Indemnity Unenforceable.

This  Subparagraph 11.4.7  does not address either

a waiver of claims by the Owner and Contractor for

liabilities to the extent covered by liability insurance

provided by a party to protect the other or a waiver

of subr oga tion by the liab ility insurance issuers.

Thus, although the Contractor indemnifies the

Indemnified Persons under Paragraph 3.18, its

liability insurance issuer which has paid the claim

has not re leased its  right to subrogate to the

Contractor's claim against the Ow ner et al.
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2. Standard Industry Additional Insured Forms.

2.1 ISO Additional Insured  Endorsem ents .

A commonly employed risk transfer technique is to require an insured (the "named insured") to arrange for

its insurance to cover another party in a transaction (the "party to be protected") as an a dditiona l insured

("AI").  Coverage may be accomplished by two methods:  by endorsement to the named insured's CGL

insurance issued upon request of the  insur ed or  automa tically w ithou t endorse me nt thro ugh  the inc lusion  in

the CGL policy at the time of its issuance of a provisio n nam ing ce rtain c lasses of  pers ons  as au tom atic

additional insureds (called a "blanket AI provision").  In either case the additional insured is an "insured"

but not a "named insured ."  There is no such thing as an "additional named insured."  Som etim es th is

blanket AI provision is as broad as providing cove rage  to any pers on re quire d in a contract with the insured

to be listed as an additional insured.

There are four n ationwide  insuranc e adviso ry organization s that dev elop stan dard insu rance fo rms .  Insurance

Services Office, Inc. ("ISO") is the largest national insurance advisory organization.  Additional insured

endors eme nts can be  divided into tw o categ ories:  endorsement forms promulgated by the Insurance Services

Office, Inc. and all other endorsement forms (which other types of forms are referred to in the insurance

industry as "manuscripted" forms).

ISO forms are con sidered to be the industry's "standard" forms.  ISO form s are identified by a two -letter  pref ix

identifying the type of coverage, four digits identifying the form category and individual form number, and four

digits identifying the edition date by month and year.  For example, the CG 20 10 03  97 AI Endorsem ent form

is made up o f "CG" to indicate that this is a CGL form; "20" indicates the category of CGL endorsement that

this form belongs to (an AI endorsement form); "10" is the number assigned to this particular CGL AI

Endorsement; and "03 97" indicates that this form is the March 1997 edition of the CG 20 10.  ISO has

promulgated 33 form s of AI endorsem ents, each tailored to a different risk transfer.

AI endors eme nts furnis h cover age to an  AI for tor t liability "arising out of" the named insured's "work ",

"operations", or "premises" or some variation of these themes.  An AI endorsement is equivalent to an

insurance policy written for the AI.  The strongest rationale for this request is the perceived fairness of making

the named insured's insurance carrier responsible for the increased exposure to loss created for the AI due

to the named insured's  operation s, work  or contro l of the prem ises.  Issu ance o f AI endo rsem ents is routine

and inexp ens ive (typ ically $1 50 pe r AI) a s comp ared  to the  prem ium  that w ould  be charge d by the insu rer to

issue a separate policy to cover the exposure of the party to be protected.  The risk of liabilities arising out of

the work, operations or premises has been factored into the named insured's premium.

Additional insured status affords the AI pro tection ag ainst vicario us liability arising  out of th e nam ed insured's

acts or omissions and, dep ending o n the lang uage o f the party's ins urance  covena nt, cover age fo r the AI's

own  neglig ence.  As  such, it su pplem ents  the p rotec tion a fford ed by the na me d insu red's  indem nity.
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Filling in the Blanks on an AI Endorsement.

Designating the Additional Insureds.

AI coverage is extended only to the persons whose name is filled in the form.  AI coverage does not extend

to unnam ed pers ons or c ategories .  Therefore, it is important to be accurate and comprehensive. The

following is an example of a list of AIs to be de signated  as A Is in an AI e ndo rsem ent to  a Te nan t's CG L polic y.

Name of Person or Organization:  (a)        (Building Owner)   , and its successors and assigns

as owner of the Property, and its directors and em ployees, (b)   (Property Manager), (c) (Parking

Garage O perator), and (d) (Building Owner’s Lender) .

Blanket AI provisions are subject to the same frailty.  Unnamed classes of persons are not covered.  For

example, the blanket AI provision may state that it extends AI coverage to the Building Owner as landlord, but

fail to include any of the other persons and entities listed above.  In such cases, the  Build ing O wne r sho uld

not rely on the blanket AI provision and require an AI endorsement completed as set out above.

Describing the Premises.

Some AI endorsements provide for designation of the "premises" as to which AI coverage is extended to the

AI.  In such cases, care should be exercised in describing the "premises."  For example, ISO form CG 20 11

10 96 Add itional Insure d – Ma nagers  and Les sors of  Prem ises attac hed to  this Appendix as 2.4 provides for

designation of the premises as follows:

Designation o f Premises (Part Lea sed to You ): _____ __ .[“You”  refers to th e nam ed insure d.] 

Recomm end that the blank be completed by listing the street address of the property and not be completed

by inserting the Suite number.
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List of ISO Additional Insu red Endorse ments .

The following is a listing of all of the ISO Additional Insured Endorsements-Category 20.

Additional Insured–Club Mem bers CG 20 02

Additional Insured–Concessionaires Trading Under Your Name CG 20 03

Additional Insured–Condom inium Unit Owners CG 20 04

Additional Insured–Controlling Interest CG 20 05

Additional Insured–Engineers, Architects or Surveyors CG 20 07

Additional Insured–Users of Golfmobiles CG 20 08

Additional Insured–Owners/Lessees/Contractors (A) CG 20 09

Additional Insured–Owners/Lessees/Contractors (B) CG 20 10

Additional Insured–Managers or Lessors of Premises CG 20 11

Additiona l Insured– State or P olitical Subdivis ions–P erm its CG 20 12

Additional Insured–State or Political Subdivisions–Permits Relating to Premises CG 20 13

Add itiona l Insu red– Use rs of  Tea ms , Dra ft or S add le An ima ls CG 20 14

Additional Insured–Vendors CG 20 15

Additional Insured–Townhouse Associations CG 20 17

Additional Insured–Mortgagee, Assignee or Receiver CG 20 18

Additional Insured–Charitable Institutions CG 20 20

Additional Insured–Volunteers CG 20 21

Additional Insured–Church M embers, O fficers and Volunteer W orkers CG 20 22

Additional Insured–Executors, Administrators, Trustees/Beneficiaries CG 20  23

Additional Insured–Owners or Other Interests from Whom Land Has Been

Leased

CG 20 24

Add itiona l Insu red– Elec tive or  Appointive  Executive  Offic ers o f Pub lic

Corporations

CG 20 25

Additional Insured–Designated Person or Organization CG 20 26

Additional Insured–Co-owner of Premises CG 20 27

Additional Insured–Lessor of Leased Equipment CG 20 28

Additional Insured–Grantor of Franchise CG 20 29

Additiona l Insured– Oil/Gas  Opera tions–N on-Op erator, W orking In terests CG 20 30

Additional Insured–Engineers, Architects or Surveyors Not Engaged by the

Named Insured

CG 20 32

Additional Insured–Owners, Lessees or Contractors–Automatic Status When

Required in Construction Agreement with You

CG 20 33

Additional Insured–Lessor of Leased Equipment–Automatic Status When

Required in Lease Agreement with You

CG 20 34
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Additional Insured–Grantor of Licenses–Automatic Status When Required by

Licensor

CG 20 35

Additional Insured–Grantor of Licenses CG 20 36

Additional Insured–Owners, Lessees or Contractors–Completed Operations CG 20 37

ISO AI Endorsem ents

The following are 4 of the 33 IS O AI En dorsem ent form s.  I have highlighted certain terms in bold italics and

have underlined certa in clauses  in order to  alert you to terms and clauses that have special meanings or that

limit  cove rage .  The se te rms and  claus es ar e disc ussed in  the Com men tary following e ach form .  Add itiona lly,

asterisks are inserted to provide keys to the completion and interpretation of the forms.
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Name of Person or Organization:____________________________________________.1

2.2 ISO's  CG 20 10 10 01  Additional Insured – Owners, Lessees or Contractors –

Scheduled Person or Organization.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR

CONTRACTORS - SCHEDULED PERSON OR ORGANIZATION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no entry appears above, information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

A. Section II - Who  Is An Insured is amended

to include as an insured the person or organization

shown in the Sch edule, but only with re spect to

liability arising out of your 2 ongoing operations 3

performed for that insured.

B. W ith respec t to the insura nce aff orded to

these additional insureds, the fo llowing exc lusion  is

added:

2. Exclusions 3

This insurance does n ot apply to "bod ily

injury" or "prop erty dam age" occurring after:

(1) All work , including materials, parts or

equipment furnished in connection with

such work, on the project (other than

service, maintenance or repairs) to be

performed by or on behalf of the additional

insured(s) at the site of the covered

operations has been completed; or

(2) That portion of "your 2 work " out of which

the injury or damage arises has been put to

its intended use by any person or

organization other than another contractor

or subcontractor engaged in performing

operations for a principal as a part of the

sam e projec t.

CG 20 10 10 01 Copyright, ISO Properties, Inc., 2000 Page 1 of 1 [Emphasis added ] 

1 Insert names of additional insureds required by lease or construction contract to be protected – owner, lessee or
contractor; lender; managing agent; and other contractors; and insert categories of unnamed persons to be
protected – e.g., officers, directors, and employees of the persons or entities specifically designated as additional
insureds.

2 "Your" = named insured.

3 This is the "completed operations" exclusion to AI coverage.  In order to extend AI coverage to liabilities occurring
after either of the events set out in Exclusions (1) or (2), an additional AI endorsement needs to be endorsed on to
the CGL policy covering "products and completed operations" liabilities.  See Appendix Form 2.5 ISO CG 20 37
10 01 Additional Insured – Owners, Lessees or Contractors – Completed Operations for this type of endorsement.
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Com menta ry on ISO's CG 20 10 10 01 Additional Insured – Owners, Lessees or Contractors –

Scheduled Person or Organization

AI’s Negligence, Including Sole Negligence, Covered as to NI’s Operations

This  AI endorsement form provides additional insured coverage to an owner (the additional insured) on a

contractor's CGL policy (or to a contractor on a subcontractor's CGL policy)  for "liability arising out of your

(the named insured 's) ongoing operations for that insu red (the a dditional insu red)." 

Completed Operations Risk Excluded

Liabilities occurring after completion of work are not covered.  Perhaps because CG 20 10 does not

reference cove rage  for the "ac ts or o mis sions of th e add itiona l insur ed," th is end orse me nt occas ionally  has

been viewed as providing coverage only for the additional inured's vicarious  liability in conne ction with the  acts

or omiss ions of the  nam ed insure d.  Such an interpretation restricts the meaning on the phrase "arising out

of" to "caused by" and has been rejected in Texas and a majority of jurisdictions. The "arising out of" coverage

language has been interpreted by Texas courts to include liabilities due to the sole or concurrent negligence

of the additional insured.  This position recognizes that a contractor's operations can create circumstances

out of which  a loss oc curs with out con tributing cau sally to that loss .  This is the "but for" argument ("but for"

there being  cons truct ion ac tivities , the liability neg ligent ly caused by the additional insured's acts or omissions

would no t have oc curred ).  

W hile the phrases "your work" and "your ongoing operations" have important meanings in the context of

determining coverage of liabilities arising out of injuries occurring after the named insured's operations have

been completed, there is no significant difference between them as respects determining the scope of

coverage prior to completion of operations.  Coverage for liabilities arising after completion of the named

insure d's operations, but attributa ble to the  nam ed insured's  or the a dditiona l insure d's acts or omissions prior

to completion may be added by use of ISO CG 20 37 10 01 Additional Insured endorsement covering liabilities

arising out of the "products and completed operations" hazard.

CG 20 10 has undergone changes from coverage for liabilities "arising out of the work" of the named insured

in the N ovem ber 1 985  vers ion (C G 20  10 11  85), to  "arisin g out  of the  oper ations" of th e nam ed ins ured  in

the October 1993 version (CG 20 10 10 93), the March 1997 version (CG 20 10 03 97), and the March 1997

version (CG 20 10 10  01).  ISO made  this change to clarify that this particular form of additional insured

endorsement is intended to o nly cove r liabilities ar ising ou t of the n am ed insured's  "ongoing operations" as

opposed to liabilities arising out of operations that have been completed.  The ISO CG 20 10 11 85 additional

insured endorsem ent form was construed in Pardee Constr. Co. v. Insurance Co. of the West, 92 Cal. Rptr.2d

443 (Cal.App. 2000) to cover an additional insured contractor's liabilities (in this particular case its sole

negligence) arising 4 years after the completion of the work of the nam ed insured subcontractor.
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2.3 ISO's CG 20 11 10 96  Additional Insured – Managers and Lessors of Premises.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED – 

MANAGERS OR LESSORS OF  PREMISES

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

1. Designation of Premises (Part Lea sed to  You 1): _________________________________________.

2. Name of Person or Organization (Additional Insured): ___________________________________.1

3. Additional Premium: ______________________.

(If no en try appears above, the information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN  INSU RED  (Sec tion II)  is amended to include as an insured the person or organization shown

in the S chedule b ut on ly with re spect to liability arising out of the ownership, maintenance or use of that

part  of the premises leased to you 2 and shown in the Schedule and subject to the following additional

exclusions:

This insurance does not apply to:

1. Any “occurrence” which take s place after you 2 cease  to be a ten ant in that premises.

2. Structural alterations, new construction or demolition operations performed by or on behalf of the

person or organization shown in the Schedule 2.

CG 20 11 01 96 Copyright, Insurance Services Office, Inc., 1994 Page 1 of 1 [Emphasis added]

1 Insert names of additional insureds required by lease or construction contract to be protected – owner, lessee or
contractor; lender; managing agent; and other contractors; and insert categories of unnamed persons to be
protected – e.g., officers, directors, and employees of the persons or entities specifically designated as additional
insureds.  2 “you” = the named insured. 

3 “Premises” = “part leased to You.”  See discussion at Section 2.2.4  as to risk that “premises” may be

narrowly defined in lease resulting in no coverage for AI as to Injuries occurring outside of the premises

(e.g., in Comm on Areas, Com mon Fa cilities or in adjacent sidewalks, driveways and ease ments).

Commentary on ISO’s CG 20 11 01 96 Additional Insured – Managers and Lessors of Premises.

This  endorsement contains two s ignific ant carve outs.  The first is for liabilities that “take place after (the

tenant)  cease s to be a te nant in that p rem ises.”   This carve out excludes  cove rage  for liab ilities th at tec hnically

occur after cessation of the tenancy but relate to acts or omissions during the tenancy.  The second carve out

is for alterations, new construction or demolition operations “by or on behalf of the (additional insured–e.g.,

the landlor d).  T his carve out excludes protection for liabilities associated with construction activities.  If the

tenant will be engaged in any construction activities (e.g., tenant improvements), then another endorsement

form should be used.
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2.4 ISO's CG 20 26 11 85 Additional Insured – Designated Person or Organization.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED–DESIGNATED PERSON OR ORGANIZATION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE 

Name of Person or Organization: ______________________________________________ .1

(If no entry appears above, the inform ation required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN  INSU RED  (Sec tion II)  is amended to include as an insured the person or organization shown

in the Schedule but only with resp ect to liability arising out of your 2 operations or premises 3 owned by

or rented to  you. 2

CG 20 26 10 85 Copyright, Insurance Services Office, Inc., 1984 Page 1 of 1 [Emphasis added ]

1 Insert names of additional insureds required by lease or construction contract to be protected  – owner,

lessee or contractor; lender; managing agent; and other contractors; and insert categories of unnamed

person s to be protected – e.g., officers, directors, and e mp loyees  of the  pers ons  or en tities s pec ifically

designa ted as ad ditional insure ds.  2 "You"and "your" = the named insured.

3 “Premises” ma y limit th e AI’s  cove rage  to Inju ries o ccu rring  in the boundaries of the leased premises as

defined in the lease and as a result may not extend to Injuries occurring in Comm on Areas, Common

Facilities or easements.  See Section 2.2.4  of the Article.

Commentary on ISO's CG 20 26 11 85 Additional Insured – Designated Person or Organization.

This  endorsement is the broadest of the ISO Additional Insured Endorsements. This endorsement provides

additional insured coverage for liability "arising out of your (the named insured's) operations" or "premises

owned by or rented to you (the named insured)."  This endorsement form was promulgated for the purpose

of adding as insureds to CGL policies persons and entities for which no other specific additional insured

endorsement is publishe d by ISO.  The form however is used for many situations where an additional insured

has required this form due to its broad coverage.

It ma y be us ed in  construction contexts as an endorsement to provide additional insured coverage to an owner

on a con tractor's C GL p olicy,  to an ow ner on  a tena nt's CGL policy, to a tenant on an owner's CGL policy, and

to a tenant on a contractor's CGL policy.  If the insurer is willing, it can provide an acceptable method of

including completed operations coverage for an additional insured who requires such coverage.  Otherwise,

completed operations coverage can be added by use of ISO CG 37 10 01.  See ISO CG 20 37 10 01

Additional Insured – Owners, Lessees or Contractors – Completed Opera tions at Appen dix Fo rm 2.5  below.

In a land lord- tena nt contex t, it may be used to provide additional insured coverage to an owner on a tenan t's

CGL policy and vice versa to pro vide a dditional ins ured  cove rage   to a ten ant on a lan dlord 's CG L polic y.

This  endorsement form does not contain carve outs for the "acts or omissions" of the additional insured and

is not limited to "ongoing" operations.
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Additional Premium :  $__________________.

Location and Description of Completed Operations: _________________________ 2

Name of Person or Organization: __________________________________________ 1

2.5 ISO's  CG 20 37 10 01 Additional Insured – Owners, Lessees or Contractors - Completed

Operations.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES OR

CONTRACTORS - COMPLETED OPERATIONS

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no entry appears above, information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as an insured the perso n or o rgan ization  show n in

the Schedule, but only with respect to liability arising out of "your 3 work " at the location designated and

described in the schedule of this endorsement performed for that insured 4 and included in the "products-

completed operations hazard ".

CG 20 37 10 01 Copyright, ISO Properties, Inc. 2000 Page 1 of 1      (Emphasis Added )

1 (Insert names of additional insureds required by lease or construction contract to be protected  – owner, lessee or
contractor; lender; managing agent; and other contractors; and insert categories of unnamed persons to be
protected – e.g., officers, directors, and employees of the persons or entities specifically designated as additional
insureds.)

2 (Insert general description of construction location - e.g., street address and construction project).

3

“You” = the named insured.

4 “that insured” = the additional insured.

Commentary on ISO's CG 20 37 10 01 AI Endorsement.

This endorsement makes designated persons (e.g., owners, lessees or contractors) additional insureds on

an ins ured  cont racto r's or  insur ed su bcontrac tor's C GL p olicy.   This endorsement provides coverage to the

additional insured "owner, lessee or contractor" for liabilities arising out of the na me d-insu red co ntract or's

"work " occurring after completion of the insured contractor's or insured subcontractor's work.
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2.6 AIG - AI Endorsement –Construction and Lease – Exclusion for AI’s Negligence.

The following is an additional insured endorsement issued by American Indemnity Group (AIG).  Coverage

for the AI's negligence was litigated in BP Ch emica ls, Inc. v. First S tate Ins. Co., 226 F.3d 420 (6 th Cir. 2000)

in which the 6th Circuit app lied Tex as law.  The holdin g in this  case em phasizes  why it is  imp ortan t to ob tain

and read the additional insured endorsement form and not to rely either upon a statement in the certificate

of insurance that a party to be protected is an AI for liabilities arising out of the work of the named insured or

upon a ge nera l state me nt in the con tract  that a  party to  be pr otec ted is  to be listed as an additional insured

on the nam ed insure d's CG L policy.  The  court he ld that the AI e ndorsement issued by A IG m ean t exactly

what it said, "the negligence of the additional insured is excluded!"  The court held that the certificate of

insurance listing the contractor as an AI and the construction contract provision requiring that the contractor

be listed as an AI did not expressly provide that the additional insured was to be covered for its negligence.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of Person or Organization: ___________________________________________.

(If no entry appears above, the information required to complete this endorsem ent w ill be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

W H O IS AN INSURED (Section II) is amended to include as an insured the person or organization shown

in the Sch edu le but  only wit h res pec t to liab ility arising out of your 1 operations or premises owned by

or rented to  you. 1

It is agreed that additional insureds are covered under this policy as required by written con tract , but o nly

with respect to liabilities arising out of their  2 operations performed by or for the named insured,1 but

excluding any negligent acts committed by such additional insured. 2

1 "You" = the named insured.  

2 "Their" = additional insured.

Commentary on AIG's Manuscripted AI Endorsement

The languag e in the ISO  and the A IG end orsem ents are  very sim ilar, in that each specifies (1) a covered

relatio nsh ip:  the owne rship or u se by or the  rental to the named insured of premises (ISO form and AIG form);

and (2) a covere d activity:  the named insured's operations (ISO form) and the additional insured's operations

(AIG form).  But note that the AIG endorsement limits the additional insured's protection under the named

insure d's CGL policy by excluding from coverage liabilities arising out of "any negligent acts committed by the

additional insured."  T he AIG  exclusion effectively eliminates from insurance coverage all liabilities for which

the additional ins ured  wou ld wish to be listed as a n add itiona l insur ed on  the nam ed ins ured 's po licy!
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2.7. Bituminous - Blanket AI Endorsement - Construction – Exclusion for AI’s Negligence.

BITUMINOUS FIRE & MARINE INSURANCE

CONTRACT ORS EXTEND ED LIABILITY COVERAGE - GL-2785-TX (07/00)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

It is agreed that the provisions listed below apply only upon the entry of an : in the box next to the

caption of such provision.

A. :  Partnership and Joint Venture Extension F.:  Personal Injury - Contractual

Coverage

B. :  Blanke t Additional Ins ureds - C onstruc tion Con tracts G.:  Nonemployment Discrimination

C. :  Blanket Waiver of Subrogation H.:  Liquor Liab ility

D. :  Unintentional Failure to Disclose Hazards I. :  Broadened Conditions

E. :  Broadened Mobile Equipment J.:  Blanket Additional Insureds -         

Equipment Leases

....

B.  BLANKET ADDITIONAL INSUREDS - CONSTRUCTION CONTRACTS

Section II - WHO IS AN INSURED is amended by adding the following:

7. Any person or organization for whom you 1 are performing operations if you * and such

person or organization have agreed in a written contract or written agreement executed

prior to any loss that such person or organization will be added as an additional insured on

your policy up to the limits of liability required by such contract or agreement with respect

to liab ility resulting from:

a. “your 1 work ” for the additional insured(s), or

b. actions or omissions of the additional insured(s) in connection with their  2 general

supervision of “your 1 work .”

W ith resp ect to  the ins uran ce af forded these  addit ional insureds, the following additional provisions

apply:  ....

b. Additiona l Exclusion s.  This ins urance  does n ot apply to:  3

(1) “Bod ily injury” or “property damage” for wh ich the additional insured(s) are

obligated to pay damages by reason of the assump tion of liability in a contract

or agreement.  This exclusion does not apply to liability for damages that the

additional ins ured(s ) would ha ve in the ab sence  of the co ntract or a greem ent.

(2) “Bodily injury” or “property damage” occurring after:

(a) All work on the project(s) (other than service, maintenance, or repairs) to

be performed by or on behalf of the additional insured(s) has been

completed; or
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(b) That portion of “your 1 work” out of which the injury or damage arises has

been put to its intended use by any person or organization other than

another contractor or subcontractor engaged in performing operations for

a principa l as a part o f the sam e projec t.

(3) “Bodily injury” or “property damage” arising out of any act or omission of the

additional insured(s) or any of their employees, other than the general

supervision of wo rk pe rform ed fo r the a dditional ins ured (s) by you. 1

(4) “Property damage” to:

(a) Prope rty owned, used or occupied by or rented to the additional

insured(s):

(b) Prope rty in the care, custody, or control of the additional insured(s) or

over which the  addit ional in sured(s) are for any purpose exercising

physical control; or

(c) “Your 1 work” for the additional insured(s)

(5) “Bodily injury”, “property damage” or “persona l and advertising injury”:

(a) Arising out of the rendering or failure to render any professional services

by you 1 or by any additional insured, but only with respect to either or

both of the following operations:

(i) Providing engineering, architectural or surve ying service s to

others in your 1 or the additional insureds capacity as an

engineer, architect or surveyor, and

(ii) Providing, or hiring independent professionals to provide,

engineering, architectu ral o r surveying services in connection

with work you 1 or an additional insured performs.

(b) Subject to paragraph (c) below, professional services include:

(i) The preparing, approving or failing to prepare or approve maps,

shop drawings, opinions, reports, surveys, field orders, change

orders, or drawings and specifications; and

(ii) Supervisory or inspection activities performed as part of any

related architectural or engineering activities.
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(c) Professional services do not inc lude s ervic es w ithin construction means,

methods, techniques, sequences and procedures em ployed  by you 1 in

connection with your operations as a construction contractor.

Any cove rage  prov ided h erein  will be excess over  any other valid and collectable insurance

availa ble to  the additional ins ured (s) w heth er prim ary, excess, contingent or on any other

bas is unless you 1 have agreed in a written contract or written agreement that this insurance

will be p rimary.

This  insurance will be nonco ntributory  only if  so stated in a written contract or written

agreem ent. ....

1 "You" = the named insured contractor or subcontractor.  2 "Their" = additional insured contractor or owner.

3 b(1) is an exclusion for liabilities assumed (taken on by indemnity) by the named insured caused by the additional
insured's negligence.

b(2) is an exclusion for the "completed operations hazard," liabilities incurred by the additional insured (the
additional insured's negligence) occurring after completion of all work by or on behalf of the additional insured or
after completion of the named insured's work.

b(3) is an exclusion for the AI's negligence other than liability of the AI due to its general supervision of the named
insured's work for the AI.

b(4) is an exclusion for property damage to the additional insured's  property even if due to the named insured's
negligence.  The AI is relegated to its property insurance.

Commentary on Bituminous's Blanket AI Endorsement

1. Who is the AI?  The blanket automatic additional insured provision contained in this

Endorsement as B II 7 designates as the additional insured "any person for whom you are performing

operation s."  In cases where the named insured cont racto r is performing services for an AI tenant, the building

owner (landlord) a nd the em ployees, of ficers, direc tors, successors and assigns of the building owner and

of the tenan t would no t be cove red.  In such case additional endorsements are required to extend coverage

to perso ns othe r than the te nant.

2. Whose Negligence is Covered?  Provision B II 7b (3) of this form of blanket additional

insured endors eme nt carves out of the additional insured coverage liabilities "arising out of any act or omission

of the additional insured ... other than the general supervision of work performed for the additional insured

...."  This carve-out effectively guts protection for the additional insured.  In order for the additional insureds

to have protection for their sole or contributory negligence, this policy must be endorsed to extend coverage

to liabilities arising out of the acts or omissions of the additional insureds, whether or not caused by the

negligence of the additional insured.

3. Contribution or Non-Contribution by AI's CGL Insurance?  Note that the blanket additional

insured endorsement provides that the insurance afforded thereby to the additional insured will be "excess"

over the additional insured's "other insurance" unless the contract between the contractor and the additional

insured requires this coverage to be primary.  Also, note that the blanket additional insured endorsement

provides that the insurance coverage afforded to the blanket additional insured endorsement will be

"nonco ntributory " unless the contract between the named insured and the additional insured requires the

coverage to be  cont ributo ry.  "Noncontributory" means that eve n if the c ontrac t require s the n am ed insured's

coverage of the additional insured to be primary, the named insured's carrier will not contribute to cover a loss

to the extent the additional insured's policy covers the liability.  The contract between the named insured and

the addit ional in sure d sho uld be drafted to provide that the named insured's CGL policy will not be excess of

the A I's CG L polic y, but w ill be pr ima ry with th e AI's  CG L bein g exc ess  and n oncontrib utory.
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2.  Additional Premium:  $__________________.

1.  Name of P erson or Org anization (Additional Insu red): ____________________________ *

3. "Fair Form s" and C omm entary .

3.1 Coverage Except for Sole Negligence. 

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

Additional Insured – Exclusion of Sole Negligence

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no entry ap pears a bove, info rma tion require d to com plete  this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as a n insured the person(s) or org aniza tion(s)

shown in the S chedule,  but only with respect to liability for “bodily injury”, “property damage” or “personal

and advertising injury” caused, in whole or in  part, by your 1 acts or omissions or the acts or omissions of

those acting on your 1 behalf:

A. In the performance  of your 1 ongoing operations; or

B. In connection with your 1 premises owned by or rented to you 1.

There is no coverage for  for “bodily injury”, “property damage” or “personal and advertising injury” arising

out of the sole negligence of the additional insured or by those acting on behalf of the additional insured.
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1 “You” or “your” = named insured.

For example, this AI endorsement likely would not cover the AI’s sole negligence in the following example:

Owner contrac ts with Co ntractor, a  paving c ontracto r, to resurface Owne r’s parkin g lot.

W hile part of the parking lot is closed off for re surf acing wo rk, O wne r’s security guard

employees are assigned to redirect visitors and employees to park in a vacant lot

adjacent to Owner’s premises.  The guards, inexperienced in directing traffic,

neg ligent ly contribute  to several minor collisions, and the drivers involved sue Owner.

W hile the operations of Contractor were not connected in any direct causal way with the

collision damage to the vehicles, it nonetheless can be argued that the damage (and

Owner’s  resulting liability) arose out of Contractor’s operations, if only in the sense that

the collisions would not have occurred but for Contractor’s resurfacing work making the

regular parking lot inaccessible.

This  endors eme nt form is ISO’s CG 20 26 06 04 Additional Insured – Designated Person or Organization.

An effective date for its use in Texas has not been established.  In most other states it has been approved

for use as of June 2004.
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“Caused  by” versus “Arising O ut of”

Note  that the new endorsement language triggers AI coverage by the Injury being “caused by your (the NI’s)

operations” as opposed to “arising ou t of your (the NI’s) ongoing operations”.  As discussed at Section

3.2.3.1  above, Texas courts and the majority of other jurisdictions interpret “arising out of” broadly in favor of

coverage of AI’s sole or contributory negligence, on the grounds that the “arising out of operations” phrase

is ambiguous and should be construed against the insurer and in favor of coverage of the AI, so long as there

is a “causal connection” between the covered activities (the NI’s operations or work) and the Injury .  However,

“caused by your (NI’s) acts or om issions, in w hole or in p art” appears to import  into the determination of

coverage that th eir be more than a causal connection between the AI’s acts or omissions and the Injury and

that there m ust also b e negligen ce on the  part of the  NI.
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2.  Additional Premium:  $__________________.

1.  Name of P erson or Org anization (Additional Insu red): ____________________________ *

3.2 Coverage if AI Not More Negligent Than NI.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

Additional Insured – Exclusion if Additional Insured Not More Negligent than Insured

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no en try app ears  abov e, information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as a n insured the person(s) or o rganization(s)

shown in the Schedule, but only with respect to liability for “bodily injury”, “property damage” or “personal

and advertising injury” caused, in whole o r in pa rt, by your acts or omissions or the acts or omissions of

those acting on your 1 behalf:

A. In the performance of your ongoing operations for the additional insured; or

B. In connection with your 1 premises owned by or rented to you 1.

There is no coverage for “bodily injury”, “prop erty damage” or “personal and advertising injury” arising out

of the sole negligence of an additional insured or if said injury or damage is caused by the contributory

negligence of the additional insured or by those acting on behalf of those acting on behalf of the additional

insured if that insured’s percentage share of all insureds’ negligence is 51% or greater.
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This  endorsement form is not a standard ISO endorsement.  It has been “manuscripted” to shift insurance

the risk of insured loss as between the NI and the AI to the party who is most negligent.  However, in addition

to this  endorsement language, the AI’s CGL policy must be amended to provide that its coverage is excess

to the coverage afforded by the above AI endorsement and non-contributory with the NI’s insurance.

Otherwise, the AI could find itself in the position of being covered under the above AI endorsement in a case

where the AI was less negligent than the NI, bu t the AI’s insu rance b eing called  on to contribute  pro rata w ith

the NI’s insurance to cover the Insured Injury.  See discussion at Section 4 of this Article.
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3.3 Landlord/T enant:  Coverage Based On a Combination of (1) Location of Occurrence of

Injury and (2) Comparative Negligence of Insureds.

In circumstances where premises are not within the exclusive care, custody, control or use of one party or are

maintained by one person but are used by another person (e.g., common areas, support facilities and parking

garages), it may make sense (be “fair”) to tailor the additional insured endorsement to expressly exclude

these areas from the “premises” covered by an AI endorsement issued to the  pers on ob ligated to m ainta in

the premises or w hich has authorized multiple persons to use a portion of the premises.  Parties may

unnecessa rily resort to a  "one size fits  all" approach, and list as additional insureds persons and entities which

"fairness" wou ld indic ate shou ld rely on their  own CGL insurance as opposed to being listed as an AI on

someone else's CGL insurance.

The following are two forms of AI Endorsement, one designating a tenant as an AI on its landlord's CGL Policy

and the other form designating a landlord as an AI on its tenant's CGL policy with coverage based on the

location of  the occ urrenc e of the inju ry and the re lative fault of the  nam ed insure d and ad ditional insure d.  

The first endorsement form provides coverage to the tenant with respect to the named insured landlord's

owning premises, a portion of which are leased  to the additional insured Tenant, but not for claims to the

extent of the additional insured tenant's percentage share of fault, unless the injury giving rise to the liability

occurs in the common areas, support facilities or parking garage ("Areas Outside the Leased Premises")

and tenant is not solely at fault.  This endorsement also provides coverage to tenant for insurable injuries

occurr ing in the Le ased P rem ises, if, as co mpa red to the la ndlord, the  landlord's s hare is 51 % or gr eater.  

The second endorsement, conversely provides coverage to the landlord with respect to insurable injuries

occurring in Areas Outside the Leased Premises if tenant is solely at fault and coverage for insurable injuries

occurr ing in the Le ased P rem ises, if landlor d is not at lea st 51%  at fault.

3.3.1 Tenant as AI on LL's CGL Policy.

The following form of AI Endorsement designates the tenan t, and its members and employees as additional

insureds on LL's CGL po licy for their share of fault for insured injuries occurring (1) outside the premises

leased to tenant, including in the Comm on Areas, Support Facilities or Parking Garage of the office building

or shopping center, except if an additional insured is solely at fault, and if the tenant is partly at fault and (2)

in the premises leased to the tenant, if, as compared to landlord and its contractors (the “Landlord Parties”),

the Landlord  Parties’ sh are of ne gligence  is 51%  or greate r.  In an  office build ing or  shop ping c ente r, it is likely

that  tenants are being billed for the landlord's CGL insurance as part of operating expense/common area

maintenance expense pass-throughs.  It is arguable “fair” for the landlord’s CGL insurance to absorb the risk

of insurable Injuries occurring in the common areas for which it is collecting for CGL insurance costs from the

tenants  and over which it has “care, custody and control” and “maintenance” responsibilities, and certainly so,

if tenant is not at fault, not solely negligent or is less negligent than the Landlord Parties.  Also, arguably, as

to the acts or omissions of tenant’s contractors and invitees in the common  areas, tenant has little control, and

should  not by contract accept by indemnity and insurance a risk of liability, which it would not have under

common law absent such risk shifting.

 Appen dix Fo rm 1.1  Crescent Office Lease at § 11.2.1.1  allocates all risk of Injuries in and outside the leased

premises to ten ant, w heth er or n ot the  landlo rd or t he lan dlord ’s contractors are negligent, and even if tenant

is not negligent.   The Crescent Office Lease requires that the “Landlord Parties” are to be listed as additional

insureds on the tenant’s C GL po licy using “ISO  additional ins ured for m C G 20 2 6 11 85, w ithout m odification.”

ISO CG  20 26  11 85  Add itiona l Insu red –  Des ignated Perso n or O rgan ization  is Append ix Form  2.4 and is

discussed in the a ccomp anying  Com me ntary.   As discussed in the Commentary accompanying Appen dix

Forms 1.1 and 2.4 and the discussion of the  term  “prem ises ” as u sed  in this e ndo rsem ent fo rm  in the A rticle

at paragraph 2.2.4.3 Covered Liabilities, the CG 20 26 11 85 extends Insured Injury coverage to the

designated AIs (in the Crescent Lease, the “Landlord Parties”) without exclusions for the sole negligence of

the AIs a nd withou t a requirem ent that the  NI also be  negligent.



Page 49 Fair Forms

_____________________________________________________________________________________

1a.  Designation o f Property : ___________ ______  (center’s or building’s name).

1b.  Designation of Leased Premises: ___________ _  (suite no. and address).

3.  Additional Premium :  $__________________.

2.  Name of P erson or Org anization (Additional Insu red): ____________________________ *

*(Insert names of additional insureds required by lease to be protected  – e.g., tenant and categories

of unnamed persons to be protected – e.g., officers, directors, and employees of the persons or

entities spe cifically design ated as  additional ins ureds.)

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

Additional Insured – Tenant

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no entry ap pears a bove, info rma tion require d to com plete this en dorsem ent will be sh own in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as an insured the person(s) or organization(s)

shown in the Schedule, but only with respect to liability arising out of your operations or property owned by

you of wh ich the Le ased P rem ises are  a part.

1. There is coverage for the additional insured for “bodily injury”, “property damage” or “personal and

advertising injury”  arisin g out  of the  negligence of the additional insured or by those acting on

behalf  of the additional insured if said injury or damage occurs in the Common Areas, Support

Facilities or Parking Garage of the Property, provided the injury or damage is not caused by the

sole  negligence of the additional insured or by those acting on behalf of the additional insured and

provided  the nam ed insure d is neglige nt. 

2. There is no coverage for the additional insured for “bodily injury”, “property damage” or “personal

and advertising injury” if it occurs in the Leased Premises, as opposed to in the Common Areas,

Support Facilities or Parking Garage of the Property, and is caused by the contributory negligence

of the additional insured or by those acting on behalf of those acting on behalf of the additional

insured if the aggregate of the a ddit ional insured’s percentage share of all insureds’ negligence

is 51% or greater.

Page 1 of 1
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3.3.2 LL as AI on T's CGL Policy.

The following form of AI Endorsement designates the Landlord and other Landlord Parties as additional

insureds on a Tenant's CGL policy for their share of fault for insured injuries occurring (1) in the Comm on

Areas if the named insured or those acting on behalf of the named insured are solely at fault and (2) in the

Leased Premises, if Tenant and Tenant Related Persons are at least 51% at fault.  Excluded are occurrences

after the tenant’s lease terminates and alteration, construction or demolition activities of tenant.  See

Appen dix Form  2.3 ISO CG 20 11 10 96 Additional Insured – Managers and Lessors of Premises for similar

exclusions.  Coverage for tenant improvement construction related activities can be added by Append ix Form

2.2 ISO CG 20 10 10 01 Additional Insured – Owners, Lessees or Contractors – Scheduled Person or

Organization and Append ix Form  2.5 ISO CG 20 37 10 01 Additional Insured – Owners, Lessees or

Contractors – Completed Operations as to the completed-operations hazard.
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1.  Designation of Property and Leased Premises : ______________________ *

*(Insert gene ral de scrip tion o f Pro perty ( e.g., center or building’s name) and leased prem ises - e.g.,

suite no. and address).

2.  Name of P erson or Org anization (Additional Insu red): ____________________________ *

*(Insert names of additional insureds required by lease to be protected  – e.g., landlord, manage r,

lender, and categories of unnamed persons to be protected – e.g., officers, directors, and employees

of the pe rsons o r entities spe cifically design ated as  additional ins ureds.)

3.  Additional Premium :  $__________________.

THIS ENDORSEMENT CHANGES THE POLICY.  PLEASE READ IT CAREFULLY.

Additional Ins ured – La ndlord

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

(If no entry appears above, information required to complete this endorsement will be shown in the

Declara tions as a pplicable to  this endo rsem ent.)

Section II - Who Is An Insured is amended to include as an insured the person(s) or organization(s)

shown in the Schedule, but only with respect to liability arising out of the ownership, maintenance or use

of the Pro perty of wh ich the pre mise s rented  by you is a par t; provided, h oweve r:  

1. There is no coverage for the additional insured for “bodily injury”, “property damage” or “personal

and adve rtising  injury”  if it occurs inside the Leased Premises, as opposed to outside the Leased

Premises (for example, occurrences in  the Common Areas, Support Facilities or Parking Garage

of the Property), and is caused in solely by or in part by the negligence of an additional insured or

by those acting on behalf of those acting on behalf of an additional insured if the aggregate of

additional insured’s percentage share of negligence is 51% or greater.  There is coverage for the

additional insured for “bodily injury”, “property damage” or “pe rson al and  adve rtising  injury”  if said

injury or damage occurs outside of the Leased Premises only if the injury or damage is caused by

the sole negligence of the named insured or by those acting on behalf of the named insured.

2. This insurance does not apply to:

a. Any “occurrence” which takes place after you cease  to be a tenant in that leased premises.

b. Structural alterations, new construction or demolition operations performed by or on  beha lf

of the person or organization shown in the Schedule.
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