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BUSINESS AND MIXED USE OFFICE CONDOMINIUMS

I. TUCA.

A. “Residential Purposes” and “Nonresidential Purposes”.

The Texas Uniform Condominium Act (“TUCA”), § 82.001 et seq. of the Texas Property Code applies to 
both residential condominiums and to non-residential condominiums.  TUCA § 82.003(a)(21) defines 
“residential purposes” as “recreational or dwelling purposes, or both.”  There is not a corresponding 
definition of “nonresidential purposes,” but presumptively non-residential purposes are all purposes but
residential purposes.  

B. References in TUCA to Nonresidential Condominiums.

1. TUCA’s Subchapter D Protections of Purchasers May Be Modified or Waived.

a. § 82.151(a):  By Agreement in Which All Units Are Restricted to 
Nonresidential Uses.

TUCA contains few references to nonresidential condominiums.  The most significant is in TUCA § 
82.151(a), Subchapter D Protection of Purchasers.  Section 82.151(a) provides

(a)  This subchapter applies to each unit subject to this chapter, except as provided by 
Subsection (b) or as modified or waived by the agreement of a purchaser of a unit in a 
condominium in which all units are restricted to nonresidential use.

Subsection (b) exempts from the protections provided in Subchapter D various transactions not deemed 
by the legislature as requiring consumer protections (e.g., gifts, foreclosures, conveyances to 
governments).  Section 82.151(a) similarly exempts from the protections of Subchapter D condominiums 
in projects comprised solely of nonresidential units as to which the Purchaser has modified or waived by 
the agreement application of the Subchapter D Protections.

b. §§ 82.152 et seq:  TUCA’s Protections.

Subchapter D affords the following protections, which may be modified or waived by the purchaser of a 
condominium in which all units are restricted to nonresidential use:

TUCA § TUCA Section Title.
82.152 Liability for Condominium Statement
82.153 Condominium Information Statements in General
82.154 Condominiums With Conversion Buildings
82.155 Condominium Securities
82.156 Purchaser’s Right to Cancel
82.157 Resale of Unit
82.158 Escrow of Deposits
82.159 Release of Liens
82.160 Conversion Buildings
82.161 Effect of Violations on Rights of Action and Attorney’s Fees
82.162 Labeling of Promotional Material
82.163 Declarant’s Obligation to Complete and Restore
82.164 Loans as Eligible Investments
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As a result of § 82.151(a), each of the protections afforded residential condominium buyers, such as 
being furnished the condominium declaration, articles, bylaws, association rules and a condominium 
information statement or resale certificate setting out the budget and other important project information 
before signing the sales contract prior to contracting to buy a unit, rescission in the event the buyer does 
not receive the condominium information statement or resale certificate, and the required escrow until 
closing of earnest money deposits, may be waived in advance by the buyer.  The protections afforded by 
§ 82.105 Termination of Contracts and Leases of Declarant, permitting the association to terminate 
contracts or leases between the association and a declarant or an affiliate of the declarant before the first 
anniversary of the date a board is elected by unit owners takes office, is limited by its terms to “residential 
or recreational condominiums.”

2. TUCA’s Insurance Requirements May Be Varied or Waived.

TUCA § 82.111(j) provides that the provision of § 82.111 Insurance may be varied or waived if all the 
units in the condominium are restricted to nonresidential use.

II. EXAMPLES OF BUSINESS AND MIXED USE CONDOMINIUMS.

A. Rob Roy Office Park™, a Condominium (Traditional Multiple Units Per Building).

Attached in Appendix A are the Condominium Plat for Rob Roy Office Park™, a Condominium; Plans for 
Site Improvements; Depiction of Building A; and Building A Interior Prototype.

Rob Roy Office Park™ is a five building project of 28 units.  Each Building contains multiple Units.  The 
common elements include the grounds, landscaping, and building structure.  Common element 
ownership, liability and voting are allocated based on the interior square footage of each of the Units.  
Common area hallways and entrances, elevators and storage rooms are allocated to Units as limited 
common elements and are to be maintained by the owner of Units to which the l.c.e’ s are assigned.  Its 
condominium declaration employs the “short form condominium declaration” format suggested by the 
authors of the Uniform Condominium Act (“UCA”).  TUCA adopted UCA’s scheme with some of its 
provisions being mandatory (not subject to variance in a condominium declaration), some provisions 
applying by “default” in the absence of provisions in the condominium declaration as to a matter, and 
permitting other provisions to be inserted in the condominium declaration at the judgment of the drafter.  
The short form condominium declaration relies extensively on the default provision approach of TUCA 
and does not restate lengthy provisions contained in TUCA addressing matters, like insurance. It does 
however set out choices permitted to the drafter such as identifying special declarant rights and 
development rights reserved by the Declarant.  For smaller projects, such as Rob Roy and River Place 
Village, the short form condominium declaration facilitates marketing by avoiding lengthy condominium 
documentation.

B. River Place Village Office Condominiums (1 and 2 Unit Office Buildings).

Attached in Appendix B is the Condominium Plat for River Place Village Office Condominiums.

River Place Village Office Condominiums is a five building project of 8 Units.  Two buildings contain single 
Units and three buildings are two Unit buildings.  The common elements include the grounds, 
landscaping, and building structure.  Common element ownership, liability and voting are allocated based 
on the interior square footage of each of the Units.  Common area hallways and entrances, elevators and 
storage rooms are allocated to Units as limited common elements and are to be maintained by the owner 
of Units to which the l.c.e’ s are assigned. The Short Form Condominium Declaration set out in the 
companion “Part 2” to this article is the River Place Village Office Condominiums condominium 
declaration.  It sets out in § 12.1 and Exhibit D Special Declarant Rights and Development Rights 
reserved to the Declarant.
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C. Star Riverside Condominiums (Phased Project)

Attached in Appendix C is the Condominium Plat and a Concept Plan for Star Riverside Condominiums.

Star Riverside Condominiums was declared to be a two phase project, two buildings with 66 Units in the 
first phase and two buildings with 133 Units (which included 1 commercial unit) in the second phase.  
Prior to constructing the second phase, the second phase development rights were transferred to a new 
limited partnership, so each phase was owned by a different limited partnership.  An owners title policy 
was issued to the second phase developer as to its newly acquired development rights.  Ultimately, the 
project was acquired by a third group and the condominium regime terminated with the project built as a 
rental property.

D. The Offices at Hill Country Galleria (Vertical Subdivision; Retail and Office).

Attached in Appendix D are the following materials for The Offices at Hill County Galleria:  a picture of 
the outside of the building containing some of the Units; the following pages taken from the Condo Plat –
the Vertical Diagram showing the vertical subdivision of the property, a Site Diagram depicting the four 
buildings housing the condominium units, plat of Unit T 201 and plat of Unit T 200; the site plan for the 
shopping center in which the condominium was to be located; and a portion of the condominium 
declaration addressing the vertical subdivision of the property.

The Offices at Hill County Galleria was to be a four building condominium project located in one of the “up 
and coming” commercial centers near Austin, the Hill Country Galleria, located in Bee Cave, Texas.  The 
shopping center now houses the City Hall for Bee Cave, along with a Dillard’s, Barnes & Noble and 
numerous retail shops and restaurants.  

The concept for The Offices at Hill County Galleria was to “condominiumize” the second floors of four 
buildings to sell office condominiums.  The first floor, the land under the buildings, the surrounding 
parking, landscaping and grounds were owned by the developer of the Hill Country Galleria and were not 
themselves part of the condominium regime.  Access was granted to the second floors by easements.  
The shell of the buildings beginning with the second floor and the roof were part of the condominium 
regime. Before the project was brought to fruition the developer filed for bankruptcy protection and the 
condominium was never instituted.  This author represented a dentist which wished to purchase Unit T 
200. Part of the due diligence effort included requesting to be furnished with lender’s consents to the 
condominium regimes (they were never delivered) and obtaining a title commitment for the proposed 
condominium.  First American reassured us that there was no legal issue as to the title insurability of a 
vertical subdivision as it was “done all the time”. The more typical method is for the ground floor to be a 
part of the condo as a unit and the surrounding land area (parking, drives) being common elements of the 
condo regime.  TUCA can then be relied on to address all of the issues involved between the parties at 
interest (for example, rebuilding of the building in the event of fire, etc.), property insurance protecting the
building (all floors, and the roof), requiring insurance to be available for this purpose and not subject to 
being redirected to the first floor lender’s loan, etc.  The developer’s bankruptcy prevented the parties 
from determining the answer to these questions and many more.

E. The W (Master and Subassociations; Mixed Use – Residential, Retail, Office and Hotel).

Attached in Appendix E are a portion of the Condominium Information Statement for “The W” and its 
Condo Plat.  This project has two condominium declarations: (1) the Declaration of Condominium 
Regime for Block 21 Master Condominiums (this document, the “Master Declaration” creates the master 
association for the various master units comprising The W) and (2) the Declaration of Condominium 
Regime for Block 21 Hotel/Residential Condominiums (this document creates the subassociation 
governing the residential units and of which the Hotel is the controlling party).
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The Master Declaration (e.g., §§1.34 and 5.1) provides that the condominium regime is to be comprised 
of 12 Master Units of 7 types: (1) the Residential Master Unit; (2) the Hotel Master Unit, (3) the 6
Commercial Master Units; (4) the Parking Master Unit; (5) the Venue Master Unit; (6) the Office Master 
Unit; and (7) the Shared Facilities Master Unit.

*   S-D = Sub-Declaration
S-A = Sub-Association

Master Declaration 

Block 21 Master Condominium 
Community, Inc. 

("Master Association")

Residential 
Master Unit

Hotel Master 
Unit

6 
Commercial 
Master Units

Parking 
Master Unit

Venue
Master Unit

Office Master
Unit

Shared 
Facilities 

Master Unit

CMU CMUCMU CMU CMU CMU CMU

Declaration for Block 
21 Subordinate 

Hotel/Residential 
Condominiums

Block 21 Subordinate 
H/R Condominium
Community, Inc.

Hotel Master 
Unit Owner

159-250 
Residential 

Unit Owners

S-D

S-A

S-D

S-A

S-D S-D

S-A S-A

S-D S-D S-D

S-AS-AS-A

S-D S-D S-D S-D

S-A S-A S-A S-A
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The complexity and sophistication of the legal documents for this type of mixed use condominium project 
likely forces a residential purchaser to rely heavily on the reputation and skill of the project developer.  
There however is no assurance that the developer will be directing the project or that the flag ship hotel 
will be a part of the project.  While they are part of the project a residential purchaser will be relying upon 
the developer and the hotel to operate and manage the project in the first class manner as advertised and 
to do so at a reasonable cost.  Residential purchasers are in large part in deciding to purchase are putting 
their trust in the practical realities of how a condo developer and the flag ship hotel will operate and 
conduct themselves, and not in the manner in which they can do so under the project documents.  Under 
typical project documents for these projects there are little limitations on what and how the developer and 
the hotel may do things, and all of the costs, plus additional fees, are passed on to the unit owners.

The following is a summary of some interesting aspects of the project documents (as of the 2011 project 
documents; subsequent amendments may have changed the following):

● Each residential Unit is one of 159 individual residential Units within the Master Residential Unit.  
In other words, residential units are a condominium unit within a condominium unit.  The Master 
Residential Unit is one of 12 Master Units within the Master Condominiums.

● The building (exterior, roof, walls, structure, foundation) including the electrical, plumbing, heating 
and air conditioning systems and the elevators are a separate unit in the Master Condominium 
called the Shared Facilities Unit, and is currently owned by an affiliate of the developer instead of 
being owned in undivided interests by the owners and managed and maintained by an owners 
association. The owner of this “Shared Facilities Unit” is obligated to maintain and repair the 
building, and there is a general description of what is required (such as periodic painting and 
periodic window cleaning) but there are no specific details and more importantly, there is no 
standard required for that maintenance.  As a result, there is neither a minimum standard of 
operation, maintenance and repair and there is no maximum limit on what may be included.  The 
only standard I found in reviewing the project documents is that the elevator lobby and hallways 
open to the public must be maintained in a manner consistent with that of the Hotel (as it may 
change from time to time).  All of the costs incurred by the owner of the Shared Facilities Unit 
(including management and employee expenses and fees paid to third parties or affiliates) are 
paid by the owners of the other Master Units.  The other approach is to provide that the roof, 
structure, foundation, exterior of the building, the electrical, plumbing, heating and air conditioning 
and other systems providing services to the building, including elevators, parking, pools or other 
amenities are “common elements” that are held in undivided interests by the owners of the 
condominium units. The condominium association then is required to operate, maintain and repair 
those common elements in a first class condition for the benefit of all the owners, each of whom 
is responsible for a pro rata share of those costs.

● The parking is also a separate unit in the Master Condominium and is currently owned by an 
affiliate of the developer. The owner of the Parking Master Unit is obligated to maintain and repair 
the parking in a “neat, clean and sanitary condition,” but otherwise may operate the Parking 
Master Unit and impose such rules and regulations as it chooses with the owners paying a pro
rata share of the costs (maintenance, repair, insurance, utilities and management) without 
extensive controls or limits.

● The Master Condominium Association can be controlled by the developer for an indefinite period, 
and if control is relinquished, the owner of the Hotel is next in line to control the Master 
Association.  The Master Condominium Association is controlled by a Board of Directors elected 
by the owners.  As required by the TUCA, the developer has retained the right to appoint all
directors until 50% of the Master Units have been sold.  Since there are a total of 12 Master 
Units, this means until 6 Master Units have been sold.  As a practical matter, the developer can 
retain ownership of the Shared Facilities Unit, the Parking, the Office Master Unit, and 5 of the 7 
Commercial Master Units (which it could lease) and retain unilateral control of the Master 
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Association.   If it does sell 6 Master Units, then only one-third of the Board is elected by the other 
owners until 75% or 9 of the Master Units are sold.  Thus, by retaining any four of the Shared 
Facilities, Parking, Office or Commercial Master Units, the developer retains control of the Master 
Association.

● The Hotel and Residential Units have been combined into a single subassociation, which is 
initially controlled by the developer and ultimately will be controlled by the owner of the Hotel.

● The owners of the Residential Units are required to pay the costs charged by the Hotel for 
whatever services the Hotel wishes to provide from time to time (i.e., valet parking, doormen, 
concierge, pool attendants, etc.) with no obligation to provide any services and without limits or 
restrictions on the nature or costs.

● The Hotel is not required to continue as a W Hotel.

● The developer may retain ownership and rent any of the unsold Residential Condominium Units.

● The developer and the future owners of the Shared Facilities Unit and the Parking Master Unit 
have limited obligations and there are many waivers, limitations and conditions so the owners 
have few rights and little ability to enforce obligations.  For example, there is a disclaimer from 
any liability of the owner of the Shared Facilities Unit (i.e., the building and the building systems) 
against damage to the sheetrock within the Units from any cause (and the Unit owners are 
obligated to repair any such damage at their cost).

Only the Residential Condominium Association can bring a claim against the developer or the 
contractor for defects in the Common Areas.  Any claims against the developer or the owner of 
the Shared Facilities or Parking Master Units must be settled by binding arbitration and the 
amount of damages that can be awarded are limited.  The time periods within which claims may 
be brought are established, which are generally different and shorter than what otherwise would 
be the law. The owners of 75% of the total votes in the Association must approve judicial or claim 
procedures.

F. Chuck E. Cheese (Master Land Condominium with Office Subassociation).

Attached in Appendix F is a diagram of a three land Unit condominium.  The diagram also depicts of the 
five building sub-condo regime to be located on one of the land Units.  The Chuck E. Cheese is to be built 
on one of the other two land Units and leased to Chuck E. Cheese.  I believe this project may have been 
killed by the Austin building permit and entitlement processing delay nightmare.
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APPENDIX A
Rob Roy Office Park™, a Condominium
(Traditional Multiple Unit Per Building)

1.  Condominium Plat for Rob Roy Office Park™
2.  Plans for Site Improvements
3.  Depiction of Building A
4.  Building A Interior Prototype
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APPENDIX B
River Place Village Office Condominiums

(1 and 2 Units Office Buildings)

Condominium Plat
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APPENDIX C
Star Riverside

(Phased Project)

1.  Condo Plat
2.  Concept Plan 
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APPENDIX D
The Offices at Hill County Galleria

(Vertical Subdivision; Retail and Office)

1.  Picture of Outside of Building
2.  Condo Plat – Vertical Diagram
3.  Condo Plat – Four Building Site Diagram
4.  Condo Plat – Unit T 201
5.  Condo Plat – Unit T 200
6.  Shopping Center Site Plan
7.  Condominium Declaration Provisions Addressing Vertical Subdivision
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APPENDIX E
The W

(Master and Subassociation; Mixed Use – Residential, Retail, Office and Hotel)

1.  Condominium Information Statement
2.  Condo Plat
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APPENDIX F
Chuck E. Cheese

(Master Land Condominium with Office Subassociation)

Diagram of a Three Unit Land Subdivision and Depiction of Five Building Sub-Condo Regime






