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Pape ring the  Deal:

From Land Acquisition to Development

By William H. Lock e, Jr.

I. INTRODUCTION.

“Your mission, if you choose to acc ept it, is to

paper a real estate deal from land acquisition to

develop men t.”  Unidentified member of the

SimCity™  Seminar Planning Comm ittee.

[Then followed the  mu sic fr om  Miss ion

Impo ssible.]

This  paper is not a scholarly article analyzing

cases interpreting contract provisions.  Numerous

scholarly articles are listed in the Table of

Authorities.  This article is a compendium of forms

I have ha d the plea sure an d oppo rtunity to

negotiate  and use in recent land acquisition and

development deals .  It is divided into two pa rts:  II.

Land Acquisition and Site Development

Docu men ts and III. Development Doc uments - A

Condominium MOB.

Land Acquisition and Site Development

Docu men ts is broken into the following document

packages:  A.  Pre-C ontract D ocum ents (including

Letters of Intent); B. Contract Docume nts

(including Checklist of Contract Provisions, Sales

Contracts, and Assignment of Sales Contract); C.

Pre-Closing Due D iligence D ocum ents (including

Checklists and Title Objection Letter); D.  Pre-

Closing Documents and Closing Docum ents

(including CC&Rs , Reg ional Detention Pond

Construction and Maintenance Agreement,

Clos ing  I n s tr u c ti o n  L e t te r , C onveyance

Documents, Escrow Agreem ents and Post Closing

Agreem ents).

Development Docum ents is comprised of a

Chart of Documents, a Checklist of provisions to

include in a medical office building (“MOB”)

condominium project, an d one of  the docu men ts

listed in the Chart of Documents, a MOB Sales

Contra ct.

Each document is identified and briefly

discussed in the Chart of  Docu men ts.  Docu men ts

are identified on the upper right hand corner of the

first page by th e letter and number of the

document in the Chart of Documents (e.g., A.1

Letter of Intent). 

I especially than k the  follow ing ca pab le

counsel who played roles in the negotiation and

drafting of these documents:  Jim Camero n and

Jennifer Klein of Strasburger & Price, LLP, Austin,

Texas; Teal Lang of Mundt, Hardt, Kopf & Harr,

PC, Dallas, Texas; Carl Friedsam of Martin,

Droug ht & To rres, Inc.,  San Antonio, Texas; Rick

Morrison of Rash, Chapm an, Schreiber & Porter,

LLP, Austin, Texas; Matthew H. Baskind of

Armbrust & Brown, LLP, Austin, Texas; and

mem bers of G rave s, Do ugherty, H earo n & M oody,

PC, Terry Bra y, Allan Haywo od and  Rick T riplett,

who are the best real estate lawyers I know and

with whom I have  shared “a love for the practice of

law.”  
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II.  Chart of Land Acquisition and Site Development Documents

The fo llowing is a ch art of doc ume nts beg inning with  an intent letter and through post closing development

of the prop erty.  Included  are doc ume nts at the following Tabs:  (A) Pre-Contract Documents, (B) Contract

Documents, (C) Pre-Closing Due Dil igence Documents, (D) Pre-Closing Documents and Closing Documents,

and (E) Post-Closing Documents.

(A) Pre-Contract D ocume nts.

Table Docu men t Title Comm ents

A.1

B

Letter of Intent This letter o f intent resu lted in the Sa les Con tract at B.3 .

A.2

16

Feasib ility Study License This  form  is exec uted  in advance of a binding Sales C ontract.

It perm its Buyer to  enter Seller’s Pro perty and to  condu ct  tests

and studies.  Buyer indemnifies Seller from injuries occurring

durin g suc h act ivities,  includ ing ev en if  the injuries arise from

Seller’s concurrent negligence.

A.3

17

Confidentiality Agreement This is a separate form of confidentiality agreement.  It may

be executed in connection with A.1 or A.2, or if the parties

have no t yet negotiate d the term s of a Le tter of Intent.

A.4

21

Confidential Information

Transmittal Letter

This letter transmits Confidential Information to a

prospective Buyer and incorporates the term s of A.3 by

reference.  It contains a disclaimer by Seller’s counsel of any

warranty as to the information transmitted.

(B) Contract Do cumen ts.

Tab Docu men t Title Comm ents

B.1

22

Checklist This  is a preliminary Checklist as to provisions to be included

in the Sales Contract (See B.2  for the TREC 9 -5 (01-06-03)

Unimproved Property Contract).  Based on information to be

provided pursuant to this Checklist, the Contract and related

document packages are to be prepared.

B.2

27

TRE C Con tract with

Addendum and Additional

Provisions

B.2.1  TREC 9-5 (01-06-03) Unimproved Property Contract is

used as the pla tform  (a “basic  form ”)for this Ar ticle, both

because it is a good building block (unimproved = from the

ground up) and also be cause it is  now  the m ost c om mo nly

understood and ac cepted form .  The aim  for this Article  is to

provide the reader with a tool box to paper the deal.  TREC

has not promulgated an Unimproved Commercial Property or

Improved Property form to complement the Unimproved

Prope rty form.  TAR has published both a Commercial

Contract - Improved Property (TAR-1801 2-6-02) and a

Comm ercial Contra ct - Unim proved  Proper ty (TAR - 1802 2-6-

02), which contain useful provisions to supplement and amend

a “basic  form .”

Addendum.  This form is designed to supplement and amend

the printed form Contract by providing both a range of

supplemental and alternative provisions.
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Tab Docu men t Title Comm ents

B.3

51

Sales Contract This form was used in 2000 in connection with the purchase

of a developer’s unsold but partially “developed” commercial

land development project.  Streets and utilities were in, but

only a portion of the tracts had been platted.  A portion of the

Development had been sold to others.  The project was

being developed us a planned unit development and was

subject to numero us city imposed covenants.  T here were

endangered species on the property and a 10(a) permit had

been issued to the Developer placing limits on the use of

certain “preserve” tracts and covenants running with the

Development to protect the preserves.  The Developer had

imposed on the Development a set of CC&Rs  (see D.1

below).  The property and several adjoining tracts were

serviced by a regional detention pond constructed by the

Developer with the participation by several adjoining land

owners (see D2 below).

B.4

67

Escrow Agent’s Receipt and

Agreement

This document includes the agreement of the Escrow Agent

to ob tain an insu red s ervic es c losing  letter f rom  the title

underw riter within 10 d ays of dep osit of the E arnest M oney. 

Also, it provides that the Escrow Agent is to return the

Earnest Money to Buyer without obtaining a release or

consent from the Seller if Buyer sends notice of contract

termin ation to the E scrow  Agent.

B.5

68

Assignment of Sales

Contract

This form is a contract between an Assignor and Assignee

permitting Assignee to inspect the due diligence information

gathered by Assignor prior to the Assignment Fee “going

hard.”  If Assignee terminates the assignment, the Assignor

retains a portion of the Fee as independent contract

consideration.  The Assignment contains various

representations to Assignee as to the status of the Sales

Contract and Assignor’s  investigations.

B.6

78

Insured Closing Services

Request Letter

This form initiates the underwriting of the closing services by

the Title Company’s underwriter.  If significant earnest

monies or independent contract consideration is escrowed

with the Escrow Agent, the parties should request

underwriter fidelity coverage for the Escrow Agent at the

front end  of the co ntract.

(C) Pre-Closing D ue Diligence Do cumen ts.

Tab Docu men t Title Comm ents

C.1

79

Due Diligence Checklist This form is a “front-end” checklist covering an acquisition

and development from initial site evaluation.  The C.5

Closing Checklist is tailored to closing activities.

C.2

90

Deadlines Calendar This form acts as a ticker for key dates and actions to be

take n by de adline s und er the  Sales Co ntrac t, inclu ding t itle

and survey review, termination options, extension options,

feasibility periods, and other pre-closing actions.
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C.3

94

Title Objection Letter This form sets up a framework to address Schedule A,

Schedule B and Schedule C items, including survey

exception modification, express insurance, inspection,

insured closing service request, and periodic updating of

existing commitments.

C.4

99

Reliance Letter This  form  is to be  exec uted  by eac h of th e Se ller’s

consultants.  It provides that Buyer may rely upon the

information, studies and reports prepared by the consultant

and furnished to the Seller.

C.5

100

Closing Checklist The Closing Checklist is a checklist for addressing the

following closing items:  Title Policy, Survey, Insurance, Due

Diligence  Approv als, Invento ry, Project B ank A ccoun t,

Organizational Documents, Loan Closing Requirements,

Closing and Funding, Closing Documents and Additional

Actions.

(D) Pre-Closing D ocume nts and Clos ing Docum ents.  

Tab Docu men t Title Comm ents

Pre-Closing

D.1 CC&Rs

D.1.1

111

Declaration of Covenants,

Conditions and Restrictions

This form created the CC&Rs for the commercial

development which was purchased pursuant to the Sales

Contract in B.3 .  The Development has extensive preserves

set aside pursuant to a 10(a) permit issued by the U. S.

Department of Fish and Wildlife.  As a result, the CC&Rs

address the on going requirements for maintenance of the

preserves.

D.1.2

145

Designation of Sheltered

Owner

This fo rm de signates  a buyer of a  tract as be ing entitled to

“sheltered owner” status under the CC&Rs.  The CC&Rs

perm it the D ecla rant to  desig nate  pers ons  whose consent is

required before amendments are effective.  It affords

prote ction  to the  shelt ered  owner ag ains t unfa vora ble

changes in the CC&Rs.

D.2 Detention Pond

D.2.1

145

Designation of Additional

Part icipat ing P rope rty in

Regional Storm W ater

Detention Pond

This form adds additional tracts to an existing detention

pond to accommodate storm water in a pond that has

excess  capa city.

D.2.2

148

Regional Detention Pond

Construction and

Maintenance Agreement

This form establishes the mechanism for the construction,

sharing in construction costs, and post-construction use and

maintenance of a detention pond for a multi-tract

development.  In this particular situation, additional adjoining

tracts also participated in the pond.

Closing
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Tab Docu men t Title Comm ents

D.3

161

Sellers’ Closing Instruction

Letter

These instructions set out conditions precedent to closing

and specify various closing actions to be taken by Buyer and

the Closing Agent, including identifying documents requiring

Buyer’s signature, handling of closing funds, and recording

and distribution of documents.

D.4

166

Deed The deed will be completed at the time of sale based on an

updated Title Comm itment and after recording of any Pre-

Closing Documents.

D.5 Assign men ts

D.5.1

161

Assignment of Development

Rights and Appurtenances

This is a “catch all” type form and acts as a general or

blank et assignme nt of p rope rty inter ests , whic h m ight not fall

within  the categ ory of  “app urten ances.”  It  is use d in

connection with more specific assignment forms like D.5.1+. 

D.5.2

174

Assignment of Subdivision

Construction Plans

This fo rm is p repared  by the City of Au stin in conn ection with

a sale by one subdivision developer to another developer.

Generally, cities are inflexible in negotiating these type

forms as they do not want to get bogged down in the deal

between parties.

D.5.3

176

Partial Assignment and

Assumption of BCCP

Agreement and Participation

Agreement

A sepa rate ass ignm ent form  as to cer tain prope rty interests

is advisable as it helps in dealing with program manag ers

administering entitlement programs.

D.5.4

178

Assignment of ADTs This form assigns a specified number of ADTs to a

deve loper  out o f an la rger  num ber o f AD Ts a ppro ved b y a

city for an entire development area.  Upon completion of the

ass ignee ’s pro ject, th is form c onte mp lates  a furt her tr affic

study to determine if any of the assigned ADTs are not

required and are to be reassigned to the developer of the

balance of the development area.

D.5.5

168

Ass ignm ent o f Selle r’s

Interest in  Buye r’s

Consultant’s Work Product

The  Sales Co ntrac t perm its Bu yer to u nde rtak e cer tain

develop men t activities pre-c losing as  to Seller’s Pr operty. 

The  Sales Co ntrac t gran ts to S eller a n inte rest in  Buye r’s

Consultant’s Work Product.  The Sales Contract provides

that at closin g, Seller as signs to B uyer this reta ined interes t.

D.6 Escro w Agre eme nts

D.6.1

181

Escrow Instruction Letter

(Regional Detention Pond)

This letter agreement is by and among the title company

closing the sale of the development tract acting as Escrow

Agent, the Seller (Party 1), which retains the balance of the

development tract (Party 2), and an adjoining landowner

which wishes to participate in the construction of the

regional detention pond (Party 3).  The Escrow Agent holds

funds escrowed with it by the parties and disburses funds for

construction as approved by the parties.
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Tab Docu men t Title Comm ents

D.6.2

183

Escro w Agre eme nt 

(Post-Closing Roll Back Tax

Determination)

Und er this  agre em ent th e par ties escro w with  the title

company funds to cover the Seller’s obligation to pay the 5

year roll back tax, penalty and interest triggered post-closing

in the year of sale by the change of use occurring during the

year of closing and the Buyer’s obligation to pay the

increase in ad valorem taxes which are predicted to occur

for the year of closing due to post-closing appraisal of the

property b y the Appra isal District.

D.6.3

187

Escrow Agreement

(Post-Closing Roll Back Tax

Determination Within 5

Years Post-Closing)

Like D.6.2  this E scro w Ag reem ent cover s pos t-clos ing ro ll

back tax liability of the Seller.  In this case, the parties

contemplate that the Buyer will change the use in phases

over 5 years.

D.7

190

Performance Deed of Trust This deed of trust secures the Buyer’s obligations under the

Joint Fac ilities Develop men t Agreem ent 6.5, the Escrow

Agree men t 6.3.4  and the P ost-Clos ing Agre eme nt D.11. 

The Seller as to its Retained Property executed a similar

Performance Deed of Trust to secure its obligations under

these documents.

D.8

195

Joint Facilities Development

Agreement

This form was entered into between a tract purchaser and a

large commercial development subdivider.  The purchaser

sought assurance  that certain to-be-developed infrastructure

was in place within a specified period post closing.  Either

party c an init iate th e con struc tion and the other pa rty is

obligated to  coope rate and  share in th e cost.  Ea ch party

encumbered its property with a Performance Deed of Trust

lien to secu re its obligation s unde r the JFD A and a  Post-

Closing Agreement executed at Closing (see D.13 below).

D.9

202

Wire Transfer Instructions This form is a handy means of furnishing the Closing Agent

with wire transfer information in advance of closing.  It was

used in a  situation wh ere there  were 17  sellers with s eparate

bank accounts.

D.10

203

Seller’s Certificates This form was used in a situation where one of several

sellers and the buyer under the Sales Contract had assigned

their interests prior to Closing.  It was required by the

contract buyer’s assignee as a condition to Closing.

D.11

204

1099-S This fo rm is a  conven ient me ans of o btaining the  requisite

IRS transaction reporting information.

D.12

205

Closing Agreement A Closing Agreement may seem redundant to a Sales

Contract.  However, requiring a CA to be executed at

Clos ing m ay be u sefu l in res olving  linger ing iss ues .  Also , it

is useful as a confirmation of the “as is” nature of a sale.

D.13

207

Post-Closing Agreement A Post-Closing Agreem ent become s necessary when there

are actions to be taken after closing that were either not

known or sufficiently known at the time of the execution of

the Sales Contract or its amendments.  It permits the parties

to defer until Closing addressing the issues that need to be

addressed in a written agreement surviving Closing.

D.14

210

Closing Binder Index As a project progresses, a running index can be created for

use  post  closin g to p rovid e the  client  with a  binde r of all

transaction documents.  This is an example.
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(E) Post-Closing  Docum ents.

Tab Docu men t Title Comm ents

E.1

212

Chart of Documents -

Condominium MOB

Development

This form is a chart of documents to be delivered to a

condominium office developer.  The chart and a blank set of

the refere nced d ocum ents ca n be delive red prior to

undertaking drafting of the development documents as a

means  of priming the discussion as to the scop e of work

and the information needed.  The documents to be delivered

include: (1) Checklists, (2) Condominium Document

Package, (3) Sales Package, (4) a Sales Closing Package,

(5) a Condominium Association Formation Package, and (6)

an Association Formation Package.

E.2

221

Checkl ist  of MOB

Condominium Sales

Contract Provisions

This checklist is keyed to the ¶ numbers in the MOB

Cond omin ium S ales Co ntract at Tab E .3.  

E.3

225

Comm ercial Condominium

Sales Contract (“MOB

Condominium Sales

Contract”)

This contract is patterned after the TREC Residential

Condominium Contract (Resale).  Neither TREC nor TAR

publish a  form  for the sa le of a com mer cial cond omin ium. 

This particular form has been adapted for use for the sale of

a “to-be-built” medical office condominium, and includes

alternative provisions for the Seller to deliver (1) a Building

Site without the Shell, (2) a Shell Building (Unfinished-Out),

and (3) a  Finished -Out Sh ell Building on  a Building S ite

(Turnkey).
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A.1

LETTER OF INTENT

________________

________________

________________

Re: Prope rty com prisin g ___ _ acr es of  land,  mo re or le ss, to geth er with  all impro vem ents, per mits

and appurtenances thereto (as herein further defined, the “Property”)

Dear __________:

This letter (“Letter of Intent”) expresses the interest  of ________ (“Buyer”) to nego tiate the purchase

of the Property from _______ ____ (“Seller”) along the lines of the following Basic Terms, but subject to the

sole  and absolute discretion and business judgment of the parties not to consummate the negotiations by

executing a binding contract(the “Contract”):

A. Basic Terms.

A.1 Seller ___________ , ____________ , and ____________.

A.2 Buyer _______________, its successors and assigns.

A.3 Property App roxim ately _____ acres of land, representing the balance of

the property of the _______ P.U.D. remaining to be sold.   Actual

acreage is  to be determined by survey.  A drawing of the

Property  is attached as Exhibit A.

A.4 Price and Terms $______________ all cash at Closing.

A.5 Earnest Money and

Independent Contract

Consideration

A.5.1.  Upon e xecution  of the Co ntract Buyer shall deposit as

Earnest Money $_______ ___ in cash, certified funds or

accepta ble letter of cred it  (the “Initial Earn est M oney D epos it”)

with ______ (the “Title Company”).  The Initial Earnest Money

Dep osit  will become non-refundable at 12:00 midnight on the last

expiration date of the F eas ibility Pe riod (a s such pe riod is

extended purs uan t to the  Con tract ), exc ept in  case of S eller’s

default,  casualty loss or condemnation.  The Initial Earnest

Money Depo sit is to be applied on the Purchase Price at Closing.

A.5.2.  Buyer shall deposit an additional $__________ in cash,

certified fund s or a cceptab le letter of credit as Earnest Money at

or prior to the expiration of the Feasibility Period, if Buyer has not

prev ious ly termina ted the C ontract ( the “Second Earnest

Money Depo sit”).  The Second Earnest Money Deposit is to be

applied on the Purchase Price at Closing.

A.5.3.  Furthermore, Buyer shall d eposit an additional $_______

in cash, ce rtified  fund s or a cceptab le letter of credit as  Earnest

Money at the end of Approval Period, if Buye r has  not p revio usly

terminated the Contract (the “Third  Earne st Mo ney De posit ”).

The Third Earnest Money Deposit is to be applied on the

Purchase Price at Closing.

A.5.4.  In the even t Buyer elec ts to terminate the Contract during

the Feasibility Period, Buyer, as its sole remedy, shall be entitled

to receive a refund of the Earnest M oney and any interest
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accrued thereon and Seller shall be entitle d to receive the

Earnest Money and any interest earned thereon, except for the

Independent Contract Consideration.

A.5.5.  Buyer is to pay Seller $___ upon execution of this

Contract as con sideration  for Seller’s e ntering into  the Contract

and as con sideration  for the options to terminate the Contract

extended to Buyer on the conditoins set out in the Contract (the

“Independent Contract Consideration”).  The Independent

Contract Consideration is non-refundable under all

circumstances.

A.6 Feasibility Period A.6.1.  Buyer shall have a period of the later to occur of (1) 60

days  after the e ffective da te of the Contract or (2) the expiration

of the Title and Survey Review Period in which to determine that

the Property is suitable for Buye r’s purposes in all respects (the

“Feasibility Period”).  

A.6.2.  If Buyer elects to terminate the Contract during the

Feasib ility Period, Buyer, as its sole remedy, shall be entitled to

receive a refund of the Earnest Money and any interest accrued

thereon and Seller shall be entitled to receive the N on-refun dab le

portion of the Earnest Money and any interest earned thereon.

A.6.3.  The Feasibility Period may be extended a m aximum  of 2

consecutive 30 da y perio ds, by Buye r payin g to Seller the

following amo unt (“Feasibility Period Extension Fee”):  (1)

$__________ delive red to  Seller prior to the expiration of the

initial 60 day Fe asibility Period fo r a 30 da y extensio n; and (2)

an additional $__________ delivered to Seller prior to the

expiration of the first 30 day extension period for a second 30

day extension.  Each of the Feasibility Period Extension Fees are

non-refundable and do not apply on the Purchase Price.

A.7 Approval Period A.7.1.  Seller  shall  have a period of time a fter the effe ctive date

of the Contract in which to plat the Property (the “Approval

Period”).  The Approval Period for the Contract, shall expire on

the earlier of (1) the date that plat approvals are obtained or (2)

50 days a fter the effe ctive date o f the Co ntract.  

A.7.2.  If Seller is unable to plat the Property prior to the

expiration of the Approval Period, then, as its sole remedy, Buyer

may elect to terminate the Contract by sending written notice of

termination to Seller prior to the expiration of the Approval Period

and Buyer shall then be entitled to receive a refund of the

Earnest Money and any interest accrued thereon.

A.8 Title and Survey A.8.1.  Within 5  days after the effective d ate of the C ontract,

Seller shall o rder  an ALTA  Boundary and  Title  Surv ey of the

Prope rty (“Survey”), from a qualified surveyo r.  The C ertificate

shall be addressed  to the Buye r, the Title C omp any, and its

Underwriter.  The  Surv ey is to be delivered to Buyer as soon as

practica ble after the  effective d ate of this C ontract.

A.8.2.  W ithin 15 days  after the e ffective da te of the Contra ct,

Seller shall deliver to Buyer a commitment for an owner’s policy

of title insurance (“Title Commitment”), and legible copies of

any instruments of record creating exceptions to title to any of
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the Property (“Exception D ocume nts”). 

A.8.3.  Buyer shall have 15 business days after receipt of the

Title  Com mitm ent, Excep tion Doc ume nts and  Survey to  review

them and deliver to Seller any objection s with resp ect there to

(“Title and Survey Review Period”).  

A.8.4.  Thereafter, Seller shall have a period of 30 days to cure

any such objectio ns, but Se ller sh all have no obligation to do so.

If Seller fails or refuses to cure any such objections, Buyer, as its

sold  remedy, may terminate the Contract and receive a refund of

its Earnest Money, by sending  written notice  of term ination to

Seller within  10 da ys afte r the e xpira tion o f Selle r’s 30 day period

in which to cure such objections.

A.8.5.  Prior  to Clo sing , Selle r sha ll caus e the  Title  Company to

reissue and delive r to Buyer an updated Title Commitment prior

to the exp iration of ea ch prev iously issue d Title Co mm itment.

A.8.6.  Seller to convey the real prope rty portion of th e Prope rty

by special warranty deed and to assign all assignable permits,

subdivision develop men t contrac ts, rights un der con tracts with

consultants, etc. by spe cial warran ty assignm ent.  Seller sh all

provide to Bu yer at S eller’s  expe nse  at Clo sing  an ow ner’s  title

policy issued by the T itle Co mp any pu rsua nt to th e Title

Com mitm ent.

A.8.6.  Contract and closing documents to contain “as is”

disclaimers.

A.9 Closing Date and

Extensions

A.9.1.  The sale of the Property shall be closed at the office of

the Title Company within 5 days after the expiration of the

Feasibility Period (“Closing”).  

A.9.2.  Buyer may extend the Closing Date by 45 by paying

Seller a non-refundable fee of $50,000 and such fee shall not

app ly to the Purchase Price (“Non-Refundable, Non-Applicable

Closing Extension Fee”).

A.10 Review Items A.10.1.  Within 10 days after execution of the Contract  by all

parties, Seller shall deliver to Buyer all of the following item s in

Seller’s possession (“Review Items”):

(1) Copies of tax bills including, buy not limited to, prop erty,

personal, rental and special assessments for ___ and

___, and current tax appraisals.

(2) Surveys, topographical maps and engineering studies.

(3) Any information regarding condemnation notices,

proceedings and awards.

(4) Any and a ll geotechnical, endangered species and

environmental inspection reports.

(5) Site Plan studies.

(6) All other material related to the development of the

Prop erty.



6 - Page 11 Papering the Deal

_____________________________________________________________________________________

A.10.2.  In the event that the Contract shou ld fail to close, for any

reason, Buyer will return this information to Seller.  All such

information is furnished solely as an accommodation to Buyer

and without any representations or warranties, except as may be

containe d in the Co ntract.

A.11 Platting Seller shall be responsible at its expense for obtaining a final

plat.

A.13 Environmental A.13.1.  Buyer will make its own environmental assessment and

will rely exclusive ly on this evalua tion.  

A.13.2.  Additionally, Buyer will warrant that it will take no action

that will be in violation of the  10-A  Perm it cove ring th e Pro perty.

A.14 PUD and CC&Rs Buyer will comply with all requirements imposed by the Planned

Unit  Development Ordinance (the “PUD”) and covenants,

conditions and restrictions (“CC&Rs”) coverin g the  Prop erty.

A.15 Prorations Taxe s and a ssess men ts shall be p rorated to  the Clos ing Date . 

Seller to pay all roll back taxes.

A.16 Commissions Seller to pay ______ a commission at Closing.

A.17 Fiscal Buyer agrees to reimburse or replace all Seller’s refundable

fiscal surety held by any governmental entity, whether said fiscal

surety is evidenced by deposit, letter of credit, bond or otherwise

(“Fiscal”), at Clos ing.  Seller w ill assig n all right and inte rest in

said Fiscal to Buyer at Closing.

B. Binding Provisions.

This portion of the Letter of Intent will constitute a legal binding and enforceable agreement between Seller

and Buye r (in recognition and consideration of the significant costs and expenses incurred by each in pursuing

their negotiations under this Letter of Intent) but only with respect the matters set forth in Paragraphs B.1-3

below.

B.1 Costs Except as expressly provided in the Contract, each party shall be

resp ons ible for  any and all expenses incurred by it in connec tion with

this Letter of Intent, the Contract and the transactions contemplated

here by, includ ing w ith lim itation s, all  fees and expenses for attorneys,

engineers, consultants, etc.

B.2 Commissions Seller and Buyer hereby represent and warrant one to the other that

neither party employed, consulted with, or contracted with any real

estate  brokers, finders, or other parties in connection  with th is

transaction, and that no other individual, company or entity other than

those set out in A.16.  If this transaction does not close and fund, for

whatever reason, no commission, finders fee or other similar

expense will be  owed to any per son  or en tity.

B.3 Confidentiality Each party agrees to maintain in strict confidence the dealings,

negotiations, information, development plans and agreements of the

parties with respect to the Property, this Letter of Intent and the

Contra ct.  Neith er pa rty will make any public release of information

regarding those matters, unless both parties otherwise agree in

writing.
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B.4 Contract Proposal Buyer will endeavor to prepare and submit to Seller a Contract

proposal as soon as practicable after Buyer’s receipt from Seller of

the signed counterparts of this letter.  The Contract proposa l shall

reflect the terms and conditions set out in this letter.

If this letter accurately expresses our mutual understandings, please execute 3 originals of this letter

in the spa ce prov ided below  and retu rn 2 fully exec uted origina ls to my atte ntion.  

Sinc erely,

_______________________

Accepted by Seller on ___________ , 2004

___________________________
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Other and Alternative Provisions

A.4 Price The Purchase Price of the Property shall be based on $____ per unit.

The Purchase Price shall be adjusted for the actual number of

mu ltifam ily apartment units approved for development on the

Prope rty with the assumption that density will be at least 20 UPA on

usable la nd.  

A.10 Review Items (continuation of A.10 items):

(7) Income state me nts fo r the 3  year p eriod  imm ediately

preceding the date hereof, monthly operating statements,

tax bills, insurance premiums, utility bills, insurance loss runs

for the 3 year p eriod pre ceding th e date he reof, rent rolls ,

(including lists of security tenant and other m iscellaneous

deposits), a profit and loss statement, and related

documents.

(8) The leases.

(9) Current contracts, warranties and all related documents

affecting title or regarding onoing commitments in the

operation  of the  Prop erty.

(10) All Con struc tion and bu ilding p lans  for all  impro vem ents on

the P rope rty.

(11) Copies of all licenses, applications, permits and certificates

of oc cupancy with re spect to th e Pro perty.

(12) Copies of an y tree and topographic surveys covering the

Prop erty.

(13) Cop ies of  all traf fic im pac t ana lysis cover ing the Pro perty.

(14) The  final re cord ed su bdivis ion pla t of the  Prop erty.

(15) Copies of any geotechnical soils engineering studie s

cove ring th e Pro perty.

(16) Copies of any reports evidencing wate r, gas , elec trical,  cable

and  sewer utilitie s at th e pro perty lin e of th e Pro perty.

A.18 Exclusive Prior to Closing the Property will be taken off the market and no other

offers on the Property will be accepted by Seller.

A.19 Con ditions  to Bu yer’s

Closing Obligation

Subsequent to the Feasibility Period, if the Contract has not been

sooner terminated, Buyer’s obligations under the Contract will be

contingent on Seller’s satisfaction of the following condit ions

(“Conditions to Buyer’s Closing Obligation”):

(1) Completion of propo sed stre et adjac ent to Proper ty from ___

to ___, including utilities.

(2) Rezo ning o f Pro perty f rom  LO/L R to M ultifam ily.

If any of the Conditions to Buyer’s Closing Obligation are not satisfied

before Clos ing, B uyer m ay term inate the Contract and the Earnest

Money shall be returned to Buyer.
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A.20 Tax Deferred Exchange Seller and Purchaser agree that Seller and Purchaser may elect to

sell  the Property as part of a tax deferred exchange under the

provision of Section 1031 of the Internal Revenue Code (the “Code”).

Seller and Purchaser agree to  reason ably coop erate with  each other

in completing the transaction in compliance with the requirements of

Section 1031 of the Code.

A.21 Representations and

Warranties

The Earnest Money Contract shall contain the following

representations and warranties by Seller:

(a) The Property is served with water, sewer, gas, electric,

telephone and dra inage fac ilities and serv ice purs uant to

valid  and b inding  perm its and con tract s su fficient to p erm it

the continued  norm al ope ration  of the  Prop erty.

(b) There are no law suits, claims, attachments, executions or

proceedings pend ing or , to the  best  of Se ller’s k now ledge,

threa tene d aga inst o r invo lving S eller o r the P rope rty.

(c) Seller has received no notice of any claims, condemnations,

planned public improvements, rent strikes, pending special

assessments, zoning or subdivision changes, or other

advers e ma tters affec ting the Pro perty. 

(d) To the best o f Selle r’s kn owledge, the Property and the

impro vem ents are in  com plianc e with  all app licable  statues,

rules, regulations, laws and ordinances, and a certificate of

occupancy has been issued and is in effect with respect to

the P rope rty.

(e) Seller has no knowledge of any fact or condition existing

which would result or could result in the termination or

reduction of the current access from the Property to existing

highw ays and roads or to sewer or other utility services

pres ently servin g the  Prop erty.

(f) No tenant or other party is entitled to any rebate, concession

or other benefit except as set forth in the Leases and on the

rent rolls provided to Purchaser.

(g) All rentals are current and have been collected, except as

may be show n on the re nt rolls furnis hed to P urchas er, ad

have not been  ass igned  and w ill not be assigned,

encum bered or subject to any liens by Seller.

(h) No tenant has any expansion right, option to purchase, right

of first refusal, or right to any exclusivity use except as

stated specifically on Exhibit “B” attached hereto.

(i) No rent has been paid in advance except as may be shown

on the rent rolls furnished to Purchaser, such amounts to be

credited to Purchaser at Closing.

(j) All painting, repairs, alterations, improvements and other

work required  to be performed by the landlord under each of

the leases covering portions of the Property and all of the

other obligations of the landlord required to be performed

there under ha ve be en fu lly perfo rmed an d paid  for in f ull.
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(k) Seller holds good and valid title to the personal property free

and clear of any liens, encumbrances or adverse claims and

Seller has the right and auth ority to conve y or assign  to

Purc haser all o f the p erso nal pr ope rty.

(l) Seller has paid, in the ordinary course  of bu siness, a ll bills

rendered in conne ction with  the construction, maintenance,

repair, ownership, manageme nt or o pera tion o f the P rope rty.

(m) Seller will not enter into  any tenan t leases b etween  the date

of the Earnest Money Contract and the Closing without

Purc haser’s w ritten a ppro val.

(n) At the time  of Closin g, all unrente d spac es on the  Proper ty

which are the n vac ant shall be  in a m arke t read y cond ition

ready to lease without any need for repairs  or replac eme nts

to such vacant spaces.

A.22 Assignment It is specifically understood and agreed by Seller and Purchaser that

Purchaser may assign the Contract without the written consent of

Seller.

B.5 Disclaimer This  offer letter is not a contract and, except for the above provisions

regarding confidentiality, is not binding unless and until a formal

Sales Contract is executed by Seller and Purchaser.  This Offer

Letter shall be subject to withdrawal or modification at any time by

Purchaser.

B.6 Expiration The term s of th is off er Le tter sh all exp ire if  not accepted before 5:00

p.m.  the day that is the 7th day from the date of this offer letter.

Please pr esent this  offe r letter  to Se ller im me diate ly.
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A.2

Feasibility Study License

This  Feasibility Study License (the “License”) is executed between __________________________, as

Seller, and ____________________________________, as P rosp ective  Buye r in ord er to p erm it

(“Prospective Buyer”) to make various  Inquiries, T ests an d Studies  as to all or po rtions of the  property

described in Exhibit A  hereto (the “Property”).  The covenants in Paragraph s 2 and 4 survive termination of

this License.

1. Inquiries.  At any time prior to __________________ (the “Investigation/Feasibility Review

Period”) while t his License is in full force and effect, and at Prospective Buyer’s sole expense, Prospe ctive

Buyer or Prospective Buyer’s authorized agents shall have the right to make the following inquiries

(“Inquiries”):  Prospective Buyer may enter upon the Property for p urpose s of m aking s urveys an d site

analyses, test borings, engineering studies, wetland studies, soil borings, soil analysis, water and sewer

location availa bility studies, environmental studies , ma rket  stud ies (in clud ing co sts, m arke ting o r othe r ana lysis

in order to determine the feasibility of its project), as Prospective Buyer ma y deem neces sary (“Tests and

Studies”), and to contact governmental authorities.

2. Prospective Buyer’s INDEMNITY and Restoration Obligations.  Prospective Buyer shall not cause

or perm it damage or injury to the Property, and upon termination of this License, Prospective Buyer shall

prom ptly restore the Property to the condition existing prior to the T ests an d Studies  condu cted pu rsuant to

this Licens e.  PROSPECTIVE BUYER SHALL INDEMNIFY, HOLD HARMLESS, AND DEFEND SELLER

FROM AND AGAINST ALL LIENS, CLAIMS, CAUSES OF ACTION, SUITS , LIABILITIES , COST S, DAM -

AGES, AND EXPENSES (INCLUDING ATTORNEYS’ FEES AND COURT COSTS), INCLUDING DEATHS,

DISEASE OR SICKNESS OR INJURIES TO EMPLOYEES OF PROSPECTIVE BUYER OR OTHER

PERSONS, OR D AMAG ES TO  PRO PERT Y, DIR ECTLY OR INDIRECTLY, PROXIMATELY OR

REMOTELY, ARISING OUT OF, RESULTING FROM OR RELATING, IN WHOLE OR IN PART, TO THE

ACTS OR OMISSIONS OF PROSPECTIVE BUYER OR ITS AGENTS, EMPLOYEES OR INDEPENDENT

CONTRACTORS UNDER THE PROVISIONS OF TH IS LICENSE  (THE “IND EMN IFIED LIABILITIES” ),

EVEN IF SUCH INDEMNIFIED LIABILITIES ARISE FROM  OR AR E ATTRIBUTABLE TO THE

CONCURRENT NEGLIGENCE OR STRICT LIABILITY OF SELLER, AND SUCH INDEMNIFICATION

SHALL SUR VIVE T HE T ERM INATIO N OF  THIS  LICENSE, OR THE CLOSING OF ANY PURCHASE OF

THE PRO PERT Y BY  PRO SPEC TIVE B UYE R, AS THE CASE MAY BE.  THE INDEMNITY AND

OBLIGATIONS OF PROSPECTIVE BUYER  IN TH IS PARAG RAPH  2 ARE R EFER RED  TO IN  THIS

LICEN SE AS T HE “P ROS PECT IVE BU YER ’S INDE MN ITY AN D RE STO RATIO N OB LIGAT IONS .”

3. Not a Sales Contract or Offer.  Seller may at anytime and without liability to Prospective Buyer

termin ate this Licens e.  Selle r is not obligated to sell the Property to Prospective Buyer and Prospective Buyer

is not obligated to buy the Property.  The person executing this License and any of the documents at the

Closing on behalf of Seller may execute the same in her capacity as Tru stee, and in no  other ca pacity

whatsoever, and such person shall have no personal liability under this License or under any of such

documents.  All liability of Seller shall be lim ited solely to the a ssets  of such  Trust a t the time  any such  liability

may be established.  The provisions of this Paragraph shall survive the Closing.

4. Confidentiality.  Prospective Buyer will promptly furnish Seller with a copy of all Inquiries, Tests or

Studies made of the Proper ty for or by Pros pective B uyer.  Pros pective B uyer will keep  the conte nts or res ults

of Inquiries, T ests or S tudies co nfidential (ex cept to the extent required to be divulged under the Open

Records Act of the State of Texas), unless Selle r’s written consent to divulge the Inquiries, Tests, or Studies

is obtained  from  Selle r, or unless req uired  by law o r unle ss P rosp ective  Buye r buys  the P rope rty.
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A.3

Confidential Agreement

_____________________________

_____________________________

_____________________________

Re: Confidentiality Agreement as to prospects for acquisition of

________,_______, Texas (the “Property”)

Dear__________:

In connection with_________ _______ (“Seller”) furnishin g you materials and other information,

disclosed orally or in written form (collectively, the “Confidential Information”) related to the Property, you

agree on behalf of yourself, _____________________ and all related persons (“Buyer” or “you”) to the

following terms and conditions of this Confidentiality Agreement (the “Agreement”).  As used herein, the term

“Confidential Information” includes any and all documents, reports and other information provided to the Buyer

by Seller, and/or discovered, prepared, compiled, provided to, and/or photocopied by Buyer during the course

of negotiations and/or during the course of Buyer’s performing investigations in connection with the

Transaction and/or the Property.  Notwithstanding the foregoing, as used herein, the term “Confidential

Information” shall not include information which (a) is, or becomes, publicly known, otherwise than through

a wrongf ul act of Bu yer or pers ons to  whom Buyer has disclosed any of  the confid entia l inform ation ; (b) is  in

the possession of Buyer prior to receipt from Seller; (c) is independently developed by Buyer, provided that

it was not derived from the confidential information; or (d) Buyer is required by law to disclose.

1. Confidential Information.  As a condition to the Confidential Inform ation being  furnishe d to

Buyer and by Buyer to its directors, officers, partners, employees, agents, advisors, attorneys, accountants,

consultants, bankers and financial advisors (“repres entativ es”), you agree to handle the Confidential

Information in accordance with the provisions of this Agreement and  to tak e or a bsta in from  takin g cer tain

other ac tions as h erein set fo rth. 

2. Non-D isclosure  of M aterials .  You and your representatives shall use the Confidential

Information solely for the purpose of evaluating a poss ible transa ction betw een Se ller and you.  You shall keep

the Confidential Information confidential and shall not disclose any of the Confidential Information in any man-

ner whatsoever; provided, however, that (a) you may make any disclosure of information contained in the

Confidential Information to which Seller gives its prior  written con sent,  and ( b) an y inform ation  contained  in

the Confide ntial Inform ation m ay be disc losed to  your representatives who need to know such information for

the purp ose  of evaluat ing a p oss ible transaction with Seller and who agree in writing in advance of disclosure

to them to abide by this Agreement and keep such information confidential.  You shall be responsible for any

breach of this Agreement by your representatives.  You agree to maintain a written record as to the persons

to whom you disclose the Confidential Information and to provide Seller with a listing of all such persons

(“distributees”), including the means of contacting such persons, upon request of Seller.  Seller may contact

any distributee of the Confide ntial Inform ation and  may en ter into a De finitive Agree men t with any distributee

to sell an  interest in the Property without compensation to you or your representatives.  The confidential

information is strictly confidential and Buyer may not discuss the information with or divulge the information

to any persons or entities other than Seller without Seller’s express written consent and the following persons

(“Authorized Persons”) as  to wh ich Buyer s hall no t be re quire d to obtain  Selle r’s pr ior wr itten consent:

Selle r’s consultants identified on the list attached  hereto (the “Seller’s  Consultan ts”), each of whom Seller

acknowledges that it h as pr eviou sly obtained  a con fiden tiality ag reem ent satisfa ctory to  Seller (B uyer

undertakes no liability for violation by S eller’s Con sultants o f any suc h confid entiality agreem ent); Buyer’s

members,  officers, directors, and employees (“Buyer’s personnel”); Buyer’s investors, partners, lenders, and

attorneys  (“Buyer’s controlled parties”); and architects, engineers and other similar professionals that Buyer

em ploys  (“Buyer’s Consultants”), Buyer shall inform as to each Authorized Person prior to divulging the

information that the information so divulged is confidential and subject to a confidentiality agreement between

Seller and Bu yer, and as  to each Authorized Person and Buyer’s Consultant Buyer hereby agrees to indemnify

Seller for damages due to such person’s disclosure of the co nfide ntial inf orm ation  to the  sam e extent as if
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Buyer had made such disclosure in violation of this Confidentiality Agreement, provided that as to Buyer’s

Consultants, Buyer shall obtain from each such consultant an executed Consultant Confidentiality Agreement

in the form  provided  by us to you, w hich Co nsultant C onfiden tiality Agre em ent is  incor pora ted herein  by this

referen ce for this  limited pu rpose. 

Seller hereby ag rees that Buyer, in the course of Buyer’s due diligence and evaluation of the

confidential information, may contact Seller’s Consultants for assistance w ith Buyer’s evaluation of the

confidential information.  To the extent that any  inform ation disclo sed to  Buyer by Seller’s Consultants is not

excluded from the definition of confidential information by the last sentence of Paragraph 1, then information

disclosed by Seller’s Consultants is also deemed to be confidential information.

Buyer is permitted to contact governmental authorities to make general inquiries for information

relating to the PUD and the 10A permit.  As a consequence of Buyer’s acquisition or anticipated acquisition

of confidential information, Buyer will occupy a position of trust and confidence with respect to Seller’s affairs

and busines s.  In view of the foregoing and of the consideration to be provided to Buyer, Buyer agrees that

it is reasonable and necessary that Buyer make the following covenants:

a. No Disclosu re.  During a nd after n egotiations  regardin g with the Transaction and/or

Buye r’s performance of investigations in connection with the Transaction, Buyer will not disclose either the

existence of the Transaction (except as authorized above for the disclosure of confidential information) or any

confidential information to any person or entity other than as necessary in carrying out negotiations with Seller

regarding the Tra nsaction  and/or in c arrying out d ue diligenc e investigations in connection with the

Transaction, without first obtaining the consent of Seller (except as authorized above for the disclosure of

confidential information) and will take all reasonable precautions to prevent inadvertent disclosure of such

confidential information.

b. No Use, Copying or Transfer.  During and after negotiations regarding the

Transaction and/or Buyer’s performance of investigations in connection with the Transaction, Buyer will not

use, copy or transfer confidential information other than as necessary  in carrying out negotiations with Seller

regarding the Transaction and/or in carrying out due diligence investigations in connection with the

Transaction, without first obtaining written consent from the Seller (except as authorized above for the

disclosure of confidential information), and will take all reasonable precautions to prevent inadvertent use,

copying or transfer of such confidential information.  This prohibition against Buyer’s use, copying or transfer

of the confidential information includes, but is not limited to, selling, copying, licensing or otherwise exploiting,

directly or ind irectly, a ny doc um ents , prod ucts  or se rvice s wh ich em body or are  derived from  conf identia l

information, or ex ercis ing judgm ent in  performing analysis based upon knowledge of confidential information.

3. Non-D isclosure  of Existence of Negotiations.  Without the prior written consent of Seller,

or unles s req uired  by law,  neither you  nor yo ur rep rese ntatives shall  disclose to any other person that you or

they have received the Confidential Information.  Without the prior written consent of Seller, neither you nor

your representatives shall disclose to any person that discussions or negotiations are taking place between

the parties concerning a possible transaction between the parties as to the , including the status of such dis-

cussio ns or ne gotiations. 

4. Return of Confidential Information.  Promptly upon the written request of Seller, you will

return all originals and copies of the Confidential Information to Seller.  All notes, studies, reports, memoranda

and othe r doc um ents  prep ared  by you o r your r epre sen tatives that co ntain or reflect the Confidential

Information shall be destroyed upon written request of Seller and you will provide Seller written confirmation

of such fact within 5 days of request by Seller.  All confidential information prepared, photocopied, compiled,

or discove red by Bu yer or furnis hed to B uyer by Seller (in cluding p hotocopies of the same) shall be the

property  of Seller.  True and correct copies of all confidential information, work product (including but not

limited to interim and final lines of in quiry, hypotheses, research and conclusions related thereto and the

methods, processes, procedures, analysis, techniques and audits used in connection therewith), sketches,

charts, reports, calculations, plans, specifications, lists, correspondence, computer models, data bases and

other data prepared under or in connection with this Agreem ent and/or under or in connection with the

relatio nsh ip between Buyer and Seller shall be delivered to Seller, if the Transaction is not closed by the

conveyance of the Property from Seller to Buyer as provided in the Transaction docu me nts.  A s pro vided  in

Paragraph 2b of this Agreement, Buyer may not use any of the foregoing information after the date of

execution of this Agreement, without the written consent of Seller except as permitted herein or by any
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Agreement of Purchase and Sale hereafter executed by Seller and Buyer, unless and until the Transaction

is closed by the conveyance of the  Prop erty fo rm  Selle r to Bu yer.  T he co vena nts c onta ined h erein  shall

survive the  termina tion or exp iration of this A greem ent.

5. Disclaimer of Warranty .  Although Seller has endeavored to include in the Confidential

Information that Seller believes to be relevant for the purpose of your initial evaluation of the Property,

you acknowledge that neither Seller, its partners,  any of the principals of its partners

including__________________, nor any of their representatives make any express or implied

representation or warranty as to the accuracy or completeness of the Con fidentia l Inform ation.  You

agree that neither Seller, its partners, an y of the prin cipals of its pa rtners including______________,

nor any of their representatives shall have any liability to you or to any of your representatives relating

to or resulting from the use of the Confidential Information, or any errors therein or omissions

therefrom, except for material misrepresentation by any such person making a representation  who

has current actual awareness of making a material representation at the time it is made.  Neither

Seller, any of the princ ipals of  its partn ers inclu ding _ _____ _____ _____ ____, an y of the ir

representatives nor any other person have made or make any representation or warranty to you or

other persons as to the accuracy or completeness of the Confidential Information. You hereby

acknowledge and agree that you and your representatives accept the Confidential Information “as is”,

and without representation or warranty, express or implied, by Seller as to the suitability of the

Property for you and that in making your decision to enter into a transaction with Seller as to the

Property, neither you nor your representatives will rely  upon the Confidential Information nor upon

any statement or information provided by Seller, verbally or in writing, in evaluating whether to enter

into a transaction with Seller, any of its partners or with ____________________.  You agree to make

your decision about any such transaction based solely upon your own independent investigation of

the Property and not based on the Confidential Information.

6. Definitive Agreement.  Unless and until a written definitive agreeme nt (“Definitive

Agreement”) betwee n Seller, its princ ipals, suc cesso rs or ass igns, and  you with res pect to  a transaction has

been executed and d elivered, neithe r Selle r nor yo u will  be under any legal obligation of any kind whatsoever

with respect to a proposed transaction by virtue of this or any other written or oral expression by any of them,

or their representatives; except, in the case of this Agreement, for the matters specifically agreed to herein.

Either party may terminate discussions or negotiations regarding a possible transaction at any time without

any liability except as agreed to herein, unless and until a binding Definitive Agreement has been executed

and delivered.

7. Stand still.  Until the expiration of 2 years from the date hereof, neither you, your heirs,

successors  or assigns nor those of your representatives to whom the Confidential Information have been

disclosed or who have been made aware of the d iscussions be twee n the  partie s conce rning  a pos sible

transaction, shall, without the prior written consent of Seller, in any manner acquire, agree to acquire or make

any prop osa l to acquire , direc tly or indirectly, any interest in the Property or the present or future owner of the

Prope rty, or any part the reof. 

8. Remedies.  You acknowledge that in the event of any breac h of this Ag reem ent, Seller, its

partners and principals could not be ma de whole s olely by m one tary da ma ges . Acc ordin gly, Seller, its partners

and principals in addition to monetary damages and any other remedy to which any of them may be entitled

by law or in equity, shall be entitled to an injunction to prevent breaches of this Agreement, and to an order

compelling specific performance of this Agreement without proof of actual damages.  Each party further

agrees to waive, and use its best efforts to cause its representatives to waive, any requirement for the

securing or posting o f any bond  in conne ction with su ch rem edy.  You sh all reimbu rse Seller, its  partners and

principals for all costs and expenses, including reasonable attorneys’ fees, incurred by Seller in the even t it

succe ssfully enfo rces the  obligations  of you and  your repre sentative s hereu nder. 

9. Miscellaneous.   This Agreement represents the entire understanding and agreement of the

parties hereto and may be modified or wa ived o nly by a separate writing expressly so modifying or waiving

this Agreement.  No failure or delay by Seller in exercising any right, power or privilege hereunder shall  oper-

ate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise

thereof or the exercise of any right, pow er or p rivilege hereunder.  This Agreement shall be governed and

construe d in accordance with the internal laws of the State of Texas without regard to the laws of conflict of

laws.  The captions contained in this Agreement are for convenience only and shall not affect the construction
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or interpretation  of any prov isions of th is Agree men t.  The parties acknowledge that each party and its counsel

have reviewed and revised this Agreement and that the normal rule of construction to the effect that any

ambiguities are to be re solved a gainst the drafting party sh all not  be em ployed  in the in terpr etatio n of th is

Agreement or any amendments or exhibits hereto.

10. WAIVER OF CONSUMER RIGHTS.  You waive your rights under the Deceptive Trade

Practices-Consumer Protec tion A ct, Sectio n 17.41  et seq.,  Business & Commerce Code, a law that

gives consumers special rights and protections.  After consultation with an attorney of your own

selection, yo u volun tarily conse nt to this w aiver.

11. Dispute  Resolution.  If a dispute arises between the parties as to whether a party has

defaulted or as  to any othe r ma tter re lating  in any manner to the Property or this Agreement, then the parties

hereto, and their representatives, agree to use the following mediation and arbitration procedures:

a. Mediation.  Individuals with decision-making authority regarding the dispute who

represent the parties  will prom ptly mee t and attem pt in good  faith to neg otiate a resolution of the dispute.  If,

within  10 da ys after such meeting, the parties have not succeeded in negotiating a resolution of the dispute,

they will jointly appoint a mutually acceptable neutral person not affiliated with either of the parties (the

“neutral”), using the services of the American Arbitration Association if they have been unable to agree upon

such appointment within 20 days from the initial meeting.  The fees of the neutral shall be shared equally by

the parties.  In consultation with the neutral, the partie s will  select or devise an alternative dispute resolution

procedure (“ADR”) by which  they w ill attem pt to re solve  the d ispu te, an d the  time  and the place for the ADR

to be held, w ith the neutral making the decision as to the procedure, and/or place and time, not later than 10

days  after  selec tion o f the n eutra l.  The  partie s m ust particip ate in  good  faith in  the AD R to its conclusion as

designated by the  neut ral.  All m eetings, m ediat ion co nferences, A DR and o ther p roce eding s shall be in

Austin, Texas.

b. Arbitration. If the parties  are not s ucc ess ful in resolving the dispute through

me diatio n, then the dispute must proce ed to a binding arbitration in accordance with the Comm ercial

Arbitration Rules of the American Arbitration Association, and judgment upon the award rendered by the

arbitrator(s) may be  entered  in any court h aving jurisdiction.  All meetings, arbitration hearings and other

procee dings sh all be in Aus tin, Texa s.  The c osts of the arbitration shall be allocated by the arbitrator.  The

parties waive any right for the arbitrator to award punitive damages .

The provisions of this Paragraph 11 survive the expiration of the term of this Agreement and/or the

entry into a transaction as to the Property and also apply to any disputes, either before or after the closing of

any transaction between the parties or their heirs, successors and assigns.

[Signature]

Agreed and accepted this _____ day of ____________, 200__ by the undersigned.  As part of the

Confidentiality Agreement and as a material inducement to Seller furnishing the Con fidential Inform ation to

the undersigned, the undersigned repre sent to you that we have had no interest in the  Property, or any part

thereof, prior to your bring this Property to our attention.  Additionally, we represent that in the event tha t a

Definitive Agre em ent is  entered into by Seller with the undersigned or any person to whom you disclose the

Confidential Information that no brokerage commission, finder’s fee or other compensation shall be owing by

Seller, its partners  and princ ipals to the unde rsigned  or to any person by, through, or under the undersigned

or the undersigned’s heirs, successors and assigns.
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A.4

Confidential Information Transmittal Letter

_______________________

_______________________

_______________________

Re: Delivery of as-built plans from ______________ with regard to the proposed transactions

between ______ (hereinafter collectively referred to as “Seller”) and ______________

(hereinafter referred to as “Buyer”)

Dear _____:

As you and your attorney requested and in light of the execution by Buyer of th e Con fidentiality

Agree men t, I am hereby delivering to you, the ____ (“Confidential Information”) that _____ delivered to my

office, containing Confidential Information of Seller, as defined in the Confidentiality Agreement executed by

Buyer.  My law firm and I represent Seller and the materials described he rein are delivered on behalf of Seller

and in our capacity as Seller’s counsel.  The enclosed Confidential Information is being delivered solely as

an accommodation to Buyer and subject in all respects to the terms of the Confidentiality Agreement executed

by Buyer.  The terms of that Confidentiality Agreement are incorporated herein for all purposes.

Please note  that w ith reg ard to  the inf orm ation  contained  in the enclosed Confidential Information,

(1) the information contained therein is general in nature and there are variations as to environmental and

other conditions between portions of the prope rty refe rred  to in the Co nfide ntial In form ation , and  from  time

to time ; (2) S eller is  providing the information in the Confidential Information solely as an accommodation and

in no event shall the S eller, its owne rs, affiliates, of ficers, em ployees, ag ents, or atto rneys be  deem ed to

warrant or represent that a ny inform ation or the ories co ntained in th e Con fidential Inform ation are tru e, correc t,

or complete, and ANY AND ALL WARRANTIES AND REPRESENTATIONS, EXPRESS OR IMPLIED, WITH

RESPECT TO THE INFORMATION CONT AINED IN THE CONFIDENTIAL INFORMATION ARE HEREBY

DISCLAIMED; (3) Buyer shall be solely responsible for determining whether to rely on the information

contained in the Con fidential Inform ation; and  (4) in no ev ent sha ll Seller, its owne rs, affiliates, officers,

em ployees, agents, or attorneys have any liability to Buyer or to any other party relating to the information

contained in the enclosed Confidential Information.

In accordance with the terms of the Confidentiality Agreement executed by Buyer, the enclosed

Confidential Infor ma tion is  being  delive red in  strict c onfid ence and  shall  not be used or disclosed except as

provided in the Confidentiality Agreement.  Additionally, you are specifically  instructed that none of the

information contained in the enclosed Confidential Information m ay be disclosed to any third parties, such as

engineers and o ther p rofessionals  ass isting  Buye r in co nducting  due d iligenc e, un less  and u ntil Buyer has

informed said third party prior to divulging the inform ation that the  inform ation is sub ject to a co nfidentiality

agreement between Seller and Buyer, and, as to Buyer’s Consultants and any third party not deemed an

Authorized Person under the Confidentiality Agreement, Buyer obtains from each such Buyer’s Consultant

or third party an executed Consultant Confidentiality Agreement in the form that has been provided to you and

forwards a copy of s uch ex ecuted  Cons ultant Co nfidentiality Agreement to Seller and to me upon execution.

 Fina lly, at any time before the transaction that we have been discussing matures into a fully executed and

escrowed Sales C ontract, you  mus t agree to re turn the en closed C onfiden tial Inform ation to  Seller upon

Seller’s request for the return of the enclosed Confidential Information.

If for any reason you are unwilling to accept the enclosed Con fidential Information on the terms

contained in this letter, please immediately return them to me.  Otherwise, your acceptance and subsequent

use of the Confidential Information shall be expressly conditioned as provided herein.

[Signature]
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B.1
Checklist of Sales Contract Provisions

The following is a Checklist of provisions in the TREC Sales Contract - Unimproved Property:  June 18, 2004

Sales Contract

¶ Paragraph Heading Comm ents

TRE C Fo rm G enera lly Simple Transactions.  The TREC box at the end of the

form states that “It is not suitable for complex transactions.” 

There is no explanation of what makes a transaction

“complex.”  There is no explanation of what makes the

property “u nimp roved” (ye t the Con tract con tains ¶ 7B  as to

completing repairs and ¶ Casualty Loss.  This form does

not appe ar to be lim ited to reside ntial unim proved  property. 

If the property is considered “improved,” there is not

corresponding TREC form for the sale of improved

com mer cial prope rty.  

This form does not contain the following types of provisions

found in many forms, including the TAR Comm ercial

Contract - Unimproved Property:  ¶ 3B(2) adjustment of

Sales P rice bas ed on s urvey; ¶ 6B (2) surve y criteria; ¶

7B(1) Delivery of Property Information and related

provision s (return o f proper ty informa tion, confide ntiality); ¶

7B(5) Contracts Affecting Operations; ¶ 9 B check the box

for special versus general warranty of title; ¶ 13C proration

of prepaid expenses and delivery of security deposits; ¶ 18

Material Fact representations; ¶ 14 Condemnation; ¶ 21

provision that the dispute resolution provision survives

termination of the Contract; ¶ 22B Choice of law; ¶ 22D

Counterpart execution; ¶ 22 E Assignment; ¶ 23 Time is of

the essence; ¶ 23 Holiday day counting provision; ¶ 24

Tying the E ffective D ate and th e time p eriods to th e date

that the Contract is receipted by the Title Company if later

than the date of all parties’ execution; and ¶ 26 Acceptance

deadline .   

Also, not addressed are the following matters:  platting;

zonin g; indem nity; liab ility insur ance dur ing pr e-sa le

inspections; post-closing actions surviving the contract

(e.g. , esc rows  for jo intly constru cted  imp rove me nts, ro ll

back taxes payable as property changes use at different

times); reservation of interests by Seller (e.g., easements,

minerals); conditions to closing (e.g., determination of

acceptable value by appraisal, compliance with permits and

laws by Seller pre-closing); proration of operating

expenses); information sharing by Seller with Buyer and by

Buyer with Seller as to matters undertaken prior to and

during the Feasibility Period; and a  no oral amendments or

agreements permitted provision.

Lastly, few contracts keep up with or address technology

changes (e.g., email as m eans of delivery or contracting).
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Revisions.  If the TREC form is to be revised, then the

means by which it is revised should be expressly stated on

the face of the form (e.g., italicizing of adds, strike throughs

of omissions).

1 Parties Multiple Parties.  If there is more than one Seller,

consideration should be given to identifying and limiting

each Seller’s obligation to the respective undivided interest

or tract owned by each Seller.

2 Property Appurtenances.  The Contract defines the “Property” as

the described land “together with all rights, privileges and

appurtenances pertaining thereto, including but not limited

to: water rights, claims, permits, strips and gores,

easem ents, and cooperative or association m embersh ips.” 

If the value of the Property is tied to any known “rights,

privileges and appurtenances,” the Contract should be

supplemented by an exhibit identifying these items

(subdivision infrastructure construction contracts,

contractor warranties, proprietary information, consultant

contrac ts and w ork pro duct, fisca l deposited  with

governmental authorities, endangered species program

participation certif icates, governmentally created ADT, PHT

LUE, impervious co ver rights allocated to this tract out of a

larger trac t).  

“Claims.”  Note that this list of ancillary rights includes

“claim s.”  Cons idera tion shou ld be g iven to  expa nding  this

concep t to inc lude a n exp ress  ass ignm ent o f claim s

against third parties due to prior known or unknown

con tam ination of th e Pro perty.

“Water Rights.”  If “water rights” are material aspect of the

Prop erty, then the par ties need  to addres s this  topic  in

greater detail.  See seminar articles cited in the Table of

Auth orities .  Also , inclusion  of wa ter rights as a sp ecific

nam ed com ponen t of the Pro perty raises  an issue  as to

whether “water rights title insurance” is to be included as

part of the insured estate.

Reservations.  This TREC form does not contain a

provision  perm itting Seller to stipu late any prop erty rights to

be reserved by Seller (e.g., miner als, ease men ts). 

Reservations may be handled by an Addendum.  It is a

good practice to attach the form of deed containing the

reserva tions as a n exhibit to th e Adde ndum .  

If Minerals are reserved, the deed should address the

retention or conveyance of executive rights and can

address whether the Seller waives rights to use the surface

for development purposes.  The term “surface” should be

defined (e.g., excluding any rights within 500' of ground

level).  Related concerns can be addressed (e.g.,

directional drilling from adjoining tracts from surface

locations no closer than a specified distance of the

common boundary line. A specific negation of surface level

seism ic testing ca n be add ed, if appro priate).  

3 Sales Price Fixed.  This form contemplates a fixed price irrespective of
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the size of the tract or the location of easements on the

tract.

5 Earnest Money Insured S ervices C losing Le tter.  The  partie s should

consider requesting an insured closing services letter from

the T itle Co mp any’s  unde rwrite r at the  fron t of the  time

frames of the Contract.  This in part arises out of the

deposit of funds with the Escrow Agent not only at Closing

but also o n escro w of the C ontract.

6 Title Policy and Survey Multiple Tracts.  If the P rope rty is co mp rised  of m ultiple

tracts, then the Contract should be revised to require that

the Title C omm itment s egrega te exce ptions ba sed on  tract.

Pre-Approved Permitted Exceptions.  If there are any

exceptions that are known and which the Seller does not

intend to “cure objection” or as to which the Seller wishes

Buyer not to condition its purchase upon raising objection,

then these should be listed in an exhibit and pre-approved

by Buyer.

Survey Exception.  The Contract should provide that the

Title Company and/or a party to the Contract will be

responsible for providing copies of all Exception

Docu men ts listed in the T itle Com mitm ent as ex ceptions . 

The  Con tract  shou ld also  addr ess  coop eratio n of th e Title

Company and Surveyor as to the criteria to be satisfied by

the Surv eyor in orde r to delete the  “survey ex ception.”

Generic Exceptions.  Title C om mitm ents  typica lly contain

generic exceptions for “visible and apparent easements”

“roads,” “tenants under leases,”“blanket easements”  and

“parties in possession.”   In order to anticipate the standard

obje ction s to th e standa rd ex cep tions , the C ontra ct sh ould

be revise d to reflect d irection to the  Title Com pany as to

the parties  expec tation and  approa ch to thes e exce ptions. 

The Contract should direct the Title Company to review the

survey and inspect the Property prior to issuance of the

Title Commitment and to make specific exception for items

based  on suc h inspec tion and re view. 

Express Insurance.  The Contract should state what

forms of express insurance the Buyer requires, instead of

waiting to do so during the objection period.

Minerals.  Title Commitments typically will not trace

conveyances or leases of mineral interests after the initial

reservation or conveyance.  The Contract needs to be

revised to address a method to determine the current

owners of these interests.

Deed.  ¶ 9B(1) states that the Deed is to show “no

additional exception to those permitted in Paragraph 6.” 

This statement would appear to permit inclusion of the

wording of ¶ 6A(1)-(8) and a listing of other items reflected

in Schedule B to the Title Comm itment as to which

objection has not been raised by Buyer or if raised, waived.

Automatic acceptance of ¶ 6A(1)-(8) is not acceptable and

is compounded by a contractual requirement that they be
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included in the Deed.

Survey.   The Contract states “Seller, at Seller’s expense,

sha ll furnis h a ne w su rvey to  Buyer.”  Th is pro vision  shou ld

be revised to address the following:  identification of the

surveyor and survey criteria (e.g., ALTA  or Tex as Soc iety

of Professional Surveyors Category 1A  Lan d Title Survey),

title company surveyor and survey requirements,

identification by reference to Title Comm itment # of

Exception Documents, location of appurtenant easements,

the form  of surve yor’s certificate  including a ddress ing it to

the parties, lender, title company and its underwriter, and

any items that one party or the other requires and is willing

to pay for in addition to the survey requirements of the

Contract).

7 Property Condition As Is.  This paragraph is a quasi-“as is” provision.  Buyer

“accepts the Property in its present condition; provided

Seller, at Seller’s expense, shall complete the following:

_____.”  No indication is given as to what goes in the blank,

other than perhaps the “Repairs” referenced in ¶ 7C (which

is problem atic since  this is an “U nimp roved” p roperty

contrac t.  

As an “as is” provision, this provision fails to meet the

following standards:  ALL CAPS (a conspicuousness

requirem ent), surv ival post-clo sing (ex cept to the  extent ¶

9D applies), waiver of reliance on Seller provided

information, whether oral or written, and reflection that price

has been adjusted to reflect “as is” purchase.

Knowledge.   ¶ 7E Seller’s Disclosures is stated in terms of

“no knowledge.”  This standard is not defined in the

Contract and may open the Seller up to a negligent

ignorance claim.  The Contract does not address

knowledge acquired by Seller after the Effective Date of the

Contract and prior to Closing.

9 Closing. Extensions.  This form does not contemplate extensions

to Closing by payment of extension fees.

Back Up Contracts. Note ¶ 9D permits Seller to continue

to accept back up contracts prior to closing.

10 Possession The TREC form states that “Seller shall deliver possession

of the  Prop erty to B uyer u pon  closin g and  fund ing.”  T his

state me nt wo uld ap pear to co nflict w ith pa rties in

possession, whose possession has been accepted

pursuant to ¶ 6D (e.g., Exception Documents, tenants,

encroachments).  Another approach would be to state that

Seller shall relinquish its possession (but subject to what

ever rights are to be reserved by Seller).

12 Settlement and Other

Expenses
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13 Proration and Rollback

Taxes

This provision passes to the Buyer as opposed to the Seller

the roll back  tax triggere d by a cha nge of u se after c losing. 

If Seller is to be liable for the roll back tax, then the parties

can either calculate the roll back tax as if it were triggered

at Closing and offset the Sales Price or establish an escrow

to pay the rollback when it is triggered.

14 Casualty Loss Unim prov ed pr ope rty?

15 Defau lt Seller’s remedies are not limited to the Earnest Money

Depo sit.

19 Representations This Seller representation is very limited in scope (no liens

other tha n those  being pa id for out of c losing pro ceeds ). 

Other representations should be considered as to the

Seller’s current actual knowledge of materially adverse

matters.

21 Notices This provision does not address any non-specified means

of notice (e.g., actual [telephone], or email).

23 Termination Option Unlike th e Con tract gen erally, this provisio n states  as to

this paragraph “time is of the essence.”  The Contract does

not address extensions of the Feasibility Period with the

payment of additional fees.
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B.2

PROMULGATED BY THE TEXAS REAL ESTATE COMMISSION (TREC) 01-06-03

UNIMPROVED PROPERTY CONTRACT
NOTICE:  Not For Use For Condominium Transactions

1. PARTIES:                                                                                                                                       

                            (Seller) agrees to sell and  convey to

                                                                                                                       (Buyer) and Buyer

agrees to buy from Seller the Property described below.

2. PROPERTY:  Lot                            ,  Block                         ,

                                                                          Add ition, City of

                                                                                ,                                                                       

Cou nty, Texas, known as                                                                                                                     

                                                                                                                                                        

                            (add ress /zip code), or as described on attached exhibit together with all rights,

privileges and appurtenances pertaining thereto, including but not limited  to:  water rights, claims,

permits, strips and gores, easem ents, and cooperative or association m embersh ips (the Property).

3. SALES PRICE:

A.  Cash portion of Sales Price payable by Buyer at closing . . . . . . . . . . . . . . . $                         

B.  Sum of all financing described below . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $                         

C.  Sales Price (Sum of A and B) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $                         

4. FINANCING:  The portion of Sales Price not payable in cash will be paid as follows:  (Check

applicable boxes below)

� A. THIRD PART Y FINA NCIN G:  One or more third party mortgage loans in the total amount of

$                                           .  If the P rope rty doe s not  satis fy the le nde rs’ un derw riting

requirem ents for the loan(s), this contract will terminate and the earnest money will be

refunded to B uyer.  (Che ck o ne bo x only)

� (1) This  cont ract is  subject to Buyer being approved for the financing described in the

attache d Third P arty Financ ing Con dition Add endum . 

� (2) This contract is not subject to Buyer being approved for financing.

� B.  ASSUMPTION:  The assum ption of the unpaid principal balance of one or mo re promissory

notes described in the attached TREC Loan Assumption Addendum.

� C. SELLER FINANC ING:  A promissory note from Buyer to Seller of

$                                                             , bearing                                 % interest per annum,

secured by vendor 's and de ed of trus t liens, and containing the terms and conditions

described in the a ttach ed T REC  Selle r Fina ncing Addendum .  If an o wne r polic y of title

insu ranc e is furnished, Buyer shall furnish Seller with a mortgagee policy of title insurance.

5. EARNEST MON EY:  Upo n exe cutio n of th is con tract  by both par ties, B uyer s hall de pos it

$                                      as earn est m oney w ith

                                                                                                                                              , as

escrow  agent, at                                                                                                                                   

(address). Buyer shall deposit additional earnest money of $                                                         with

escrow agent within                                      days after the effective date of this contract.  If Buyer

fails to depo sit the earn est m oney as re quired by this  contrac t, Buyer will be in de fault.

6. TITLE POLICY AND SURVEY:

A. TITLE POLIC Y:  Seller sha ll furnish to Bu yer at � Seller's � Buyer's expense an owner policy

of title insurance (T itle Po licy) iss ued  by                                                                            

(Title  Comp any) in the amount of the Sales Price, dated at or after closing, insuring Buyer

aga inst loss unde r the p rovis ions  of the  Title P olicy,  subject to the promulgated exclusions

(including existing building and zoning ordinances) and the following exceptions:
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(1) Restrictive covena nts com mo n to th e plat ted subd ivision  in which the Property is located.

(2) The standard printed exception for standby fees, taxes and assessments.

(3) Liens created as part of the financing described in Paragraph 4.

(4) Utility easements created by the dedication deed or plat of the subdivision in which the

Property is located.

(5) Reservations or exceptions otherwise permitted by this contract or as may be approved by

Buyer in writing.

(6) The standard printed exception as to marital rights.

(7) The standard printed exception as to waters, tidelands, beaches, streams, and related

matters.

(8) The standard  printe d exc eption as t o disc repa ncies, co nflic ts, shortages in area or

boundary lines, encroachments or protrusions, or overlapping improvements.  Buyer, at

Buyer’s ex pense , may ha ve the ex ception a men ded to re ad, “sho rtages in a rea.”

B. COMMITMENT:  Within 20 days after the Title Company receives a copy of this contract, Seller

sha ll furn ish to  Buye r a co mm itment for title insurance (Commitment) and, at Buyers expense,

legible copies of restrictive covenants and docum ents evidencing exceptions in the Commitment

(Exception Docu men ts) other th an the sta ndard p rinted exc eptions .  Seller au thorizes the Title

Company to m ail or hand  delive r the C om mitm ent and Exception  Doc um ents  to Bu yer at B uyer’s

address shown in Paragraph 21.  If the Commitment and Exception Documents are not delivered

to Buyer within the specified time, the time for delivery will be automa tically exten ded  up to  15 da ys

or the Closing Date, whichever is earlier.

C. SURVEY:   The  surv ey m ust be m ade  by a registered professional land surveyor acceptable to the

Title C om pany and a ny lend er.  (C heck on e box  only)

� (1) W ithin                               days a fter th e eff ective  date  of this  cont ract,  Selle r, at Seller’s

expense, shall furnish a new survey to Buyer.

� (2) W ithin                            days after the effective date of this contract, Buyer, at Buyer’s

expense, shall obtain a n ew surve y.

� (3) W ithin                            days after the effective date of this contract, Seller shall  furn ish

Selle r’s existing survey of the Property to Buyer and the T itle Com pany, along  with Selle r’s

affidavit  accep table to the T itle Com pany for a pprova l of the survey.  If the survey is not

approved by the Title Company or Buyer’s lender, a new survey will be obtained at �
Seller’s  � Buyer’s expense no later than 3 days prior to the Closing Date.

D. OBJECTIONS:  Within                          days after B uyer rece ives the C omm itment, Exc eption

Docu men ts and the s urvey, Buye r may o bject in writing  to (i) defects, exceptions, or encumbrances

to title: disclosed  on the su rvey other th an item s 6A(1)  through  (7) abov e; disclos ed in the

Comm itment other than items 6A(1) through (8) above; (ii) any portion of the Property lying in the

100 year flood plain as shown on the current Federal Emergency Management Agency ma p; or ( iii)

any exceptions which prohibit the following use or a ctivity:                                                                .

Buye r’s failure to object within the time allowed will constitute a waiver of Buyer’s righ t to object;

except that the requ irem ents  in Schedule C  of the  Com mitm ent a re no t waive d.  Se ller sh all cure

the time ly objections of Buyer or any third party lender within 15 days after Seller receives the

objections and the Closing Date will be extended as nec essary.  If objections are not cured  within

such 15 day period, this contract will terminate and the earnest money will be refunded to Buyer

unless Buyer waives the objections.

E. TITL E NO TICE S:  

(1) ABSTRACT OR TITLE POLICY:  Broker advises Buyer to have an abstract of title covering

the Property examined by an at torne y of Bu yer’s s elec tion, o r Buye r sho uld be furnished

with or obtain a Title Policy.  If a Title Policy is furnished, the Commitment should be

prom ptly reviewed by an attorn ey of B uyer’s  choic e due  to the  time  limita tions  on Buyer’s

right to obje ct.

(2) MANDATORY OW NER S’ ASS OCIA TION  MEM BERS HIP:  The  Prop erty � is � is not

subject to mandatory membership in an owners’ assoc iation.  If the Prop erty is subje ct to

mandatory membership in an owners’ association, Seller notifies Buyer under §5.012,

Texas Property Code, that, a s a pu rcha ser o f property in  the re sidential com mu nity in

which the Prop erty is located , you are ob ligated to  be a member of the owners’ association.

Restrictive covenants governing the use and occupancy of the Property and a dedicatory

instrument governing the establishment, maintenance, and operation of this residential

com mun ity have been or will be recorded in the Real Property Rec ords  of the  coun ty in

which the Property is located.  Copies of the restrictive covenants and dedicatory
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instrument may be  obtained  from  the coun ty clerk.  You are obligated to  pay asse ssm ents

to the owners’ association.  The amount of the assessments is subject to change.  Your

failure to pay the as sessm ents could result in a lien on and the fo reclo sure  of the  Prop erty.

(3) STATUTORY TAX  DIST RICT S:  If the Pro perty is situate d in a utility or other statutorily

created district providing wate r, sewer, drainage, or flood control facilities and services,

Chapter 49, Texas W ater Code requires Seller to deliver and Buyer to sign the statutory

notice relating to the tax rate, bonded indebtedness, or standby fee of the district p rior to

final exec ution of this c ontract.

(4) TIDE W ATERS:  If the Property abuts the tidally influenced waters of the state, §33.135,

Texas Natural Resources Code, requires a notice regarding coastal area property to be

included in the contract.  An addendum containing the notice promulgated  by TREC or

required by the parties must be used.

(5) ANNEXATION:  If the Property is located outside the limits of a municipality, Seller notifies

Buyer under § 5.011, T exas P roperty Co de, that the  Proper ty may now or later be included

in the extraterritorial jurisdiction of a municipality and may now or later be su bject to

annexation by the municipality.  Each municipality maintains a m ap that de picts its

boundaries and extraterritorial jurisdiction.  To determine if the P rope rty is loc ated  within

a mu nicipa lity’s extraterritorial jurisdiction, contact all municipalities located in the general

proximity of the Property for further information.

(6) UNIMPROVED PROPERTY LOCATED IN A CERTIFICATED SERVICE AREA OF A

UTILITY SERVICE PRO VIDER :  If the Prop erty is located in a certificated service area of

a utility service provider and the Property does not receive water or sewer service from the

utility service provider on the date the Property is transferred, §13.257, Texas Water Code,

requires a notice regarding the cost of providing water or sewer services to the  Prop erty.

An addendum containing the notice promulgated by TREC or required by the parties must

be used.

(7) TEXAS AGRICULTURA L DEVELOPMEN T DISTRICT:  The Prop erty � is � is not located

in a Tex as Agric ultural Dev elopm ent District.

7. PROPERTY CONDITION:

A. INSPECTIONS, ACCES S AND U TILITIES:  Buyer ma y have the Prop erty inspected by inspectors

selected by Buyer and licensed by TREC or otherwise permitted by law to make inspections.  Seller

sha ll permit Buyer and B uyer’s  agen ts ac cess to th e Pro perty a t reas onable times.  Seller shall pay

for turning on existing utilities.

NOTICE:  Buye r sho uld de term ine the ava ilabili ty of utilities to the Property suitable to satisfy

Buyer’s needs.

B. ACCEPTANCE OF PROPER TY CONDITION:  Buyer accepts the Prop erty in  its present condition;

provided Seller, at Seller’s expense, shall complete the following:                                                  

C. COMPLETION OF REP AIRS:  Un less  othe rwise  agre ed in w riting, S eller s hall co mp lete a ll agreed

repairs prior to the Closing Date.  All required permits must be obtained, and repairs must be

performed by persons who are licensed or otherwise permitted by law to provide such repairs.  At

Buyer’s election, any transferable warranties received by Seller with respect to the repairs will be

transferred to Bu yer at B uyer’s  expense.  If Seller fails to complete any agreed repairs prior to the

Closing Date, Buyer may do so and receive reimbursement from Seller at closing.  The Closing

Date will be extended up to 15 days, if necessary, to complete repairs.

D. ENVIRONMENTAL MATTERS:  Buyer is advised that the presence of wetlands, toxic substances,

including asbestos and wastes or other environmental hazards, or the presence of a threatened or

endangered spec ies or  its habitat m ay affect Buye r’s inte nded use  of the  Prop erty.  If B uyer is

concerned about these ma tters, an addendum  promulgated by TR EC or required by the parties

should be used.

E. SEL LER ’S DISCLOSURES:  Except as otherwise disclosed in this contract,  Selle r has no

knowledge of the following:

(1) any flooding of the Property which has had a material adverse effect on the use of the

prop erty;

(2) any pending or threatened litigation, condemnation, or special assessment affecting the

Prop erty;

(3) any en viron me ntal hazard s or c ond itions  which m ateria lly affec t the P rope rty;

(4) any dumpsite, landfill, or underground tanks or containers now or previously located on the

Prop erty;
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(5) any wetlands, as defined by federal or state law or regulation, affecting the Property; or

(6) any th reate ned  or en dangere d spe cies  or the ir hab itat aff ectin g the  Prop erty.

8. BROKERS' FEES:  All obligations of the parties for payment of brokers' fees are con tained in se parate

written agreements.

9. CLOS ING:  

A. The closing of the sale will be on or before                                                                           , 20        

or within 7 days after objections to matters disclosed in the Comm itment or by the survey have been

cure d, wh ichever date is  later (Clos ing D ate).   If eithe r part y fails  to close the sale by the Closing

Date, the non-defaulting party may exercise the remedies contained in Paragraph 15.

B. At closing:

(1) Seller shall  execute and deliver a general warran ty deed co nveying title to the  Proper ty to

Buyer and showing no additional exceptions to those permitted in Paragraph 6 and furnish

tax s tatem ents  or ce rtifica tes s how ing no  delinq uen t taxe s on t he P rope rty.

(2) Buyer sh all pay the Sa les Price in g ood fun ds acc eptable to  the esc row age nt.

(3) Seller and Buyer shall execute and deliver any notices, statements, certificates, affidavits,

releases, loan documents and other documents required of them by this contract, the

Comm itment or law necessary f or the  closin g of th e sale  and the iss uance of  the T itle

Polic y.

C. Unless expressly prohibited by written agreement, Seller may continue to show the Property and

receive, negotiate and accept back up offers.

D. All covenants, representations and warranties in this contract survive closing.

10. POSSE SSION:  Seller shall deliver possession of the Property to Buyer upon closing and funding.

11. SPEC IAL PROVISIO NS:  (Insert only factual statements and business details applicable to the sale.

TREC rules prohibit licensees from adding factual statements or business details for which a contract

adden dum  or other fo rm ha s been  prom ulgated b y TREC  for ma ndatory us e.)

12. SETTLEMENT AND O THER EXPENSES:

A. The following expenses must be paid at or prior to closing:

(1) Expenses pa yable by Seller (Seller’s Expenses):

(a) Releases of existing liens, including prepayment penalties and recording fees;

release of Seller’s loan liability;  tax statements or certificates; preparation of deed;

one-ha lf of escro w fee; an d other e xpens es payab le by Seller und er this con tract.

(b) Seller shall also pay an amount not to exceed $                                          to be

applied to Buyer’s Expenses.

(2) Expenses pa yable by Buyer (Buyer’s Expenses):

(a) Loan origination, discount, buy-down, and comm itment fees (Loan Fee s).

(b) Appraisal fees; loan application fees; credit reports; preparation of loan documents,

interest on the notes from date of disburs eme nt to one m onth prior to  dates of first

mo nthly payments; recording fees, copies of easements and restrictions, mortgagee

title policy with end orsem ents req uired by lend er, loan-related inspection fees,

photos, amortization schedules, one-half of escrow fee; transfer fees for cooperative

or as soc iation  me mb ersh ip for utility services; all prepaid items, including required

premiums for flood and hazard insurance; reserve deposits for insurance, ad

valorem taxes and special governmental assessments; final compliance inspection;

courier fee, repair inspection, underwriting fee and wire transfer, expenses incident

to any loan, a nd other  expen ses pa yable by Buye r under th is contrac t.

B. Buyer shall pay Private Mortgage Insurance Premium (PMI), VA Loan Funding Fee, or FHA

Mortgage Insurance  Premium  (MIP) as required by the lender.

C. If any ex pense ex ceeds an  am oun t exp ress ly state d in this  cont ract f or su ch ex pense to  be pa id

by a par ty, that party m ay term inate this contract unless the other party agrees to pay such excess.

Buyer may not pay charges and fees expressly prohibited by FHA, VA, Texas Veteran’s Housing

Assistance Program or other governmental loan program regulations.

13. PRORATIONS AND ROLLBACK TAXES:
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A. PRORATIONS:  Taxes for the current year, interest, maintenance fees, assessments, dues and

rents  will be prorated through the Closing Date.  If  taxes for the current year vary from the amount

prorated at closing, the parties shall adjust the prorations when tax statements for the current year

are availa ble.  If ta xes  are n ot pa id at or p rior to  closin g, Bu yer sh all pay taxes for the current year.

B. ROLLBACK TAXES:  If this sale or Buyer's use of the Property after closing results in the

assessment of additional taxes, penalties o r interest (A ssess men ts) for per iods prior to  closing, the

Assessments will be the obliga tion of the B uyer.  If Seller's c hange  in use of P roperty prior to

closing or denial of a special use valuation on the Property claimed by Seller results in

Asses sme nts for pe riods  prior t o closing, the Asses sme nts will be the obligation of Seller.

Obligations imposed by this  paragraph will survive closing.

14. CASUAL TY LOSS :  If any part of the Property is damaged or destroyed by fire or other cas ualty

after the effective date of this  contrac t, Seller sha ll restore the  Proper ty to its previous condition as soon

as reasonably possible, but in any event by the Closing Date.  If Seller fails to do so due to factors beyond

Selle r’s control, Buyer may (a) terminate this contract a nd the ea rnest m oney will be ref unded  to

Buyer (b) exten d the tim e for perf orm ance u p to 15 da ys and the Clo sing Date will be extended as

necessary or (c) accept the Property in its damaged condition with an assignment of insurance proceeds

and receive c redit f rom  Selle r at clo sing  in the a mo unt o f the d eductible  unde r the in sura nce  policy.

Seller's  obligations under this paragraph are independent of any obligations of Seller under Paragraph

7.

15. DEFAULT:  If Buye r fails to comply with this contract, Buyer will be in default, and Seller may (a)

enforce specific performance, seek such other relief as may be provided by law, or both, or (b)  termina te

this contract and receive the earnest money as liquidated dam ages, the reby releas ing both  parties from

this contract.  If, due to factors beyond Seller's control, Seller fails within the time allowed to make any

non-ca sualty repa irs or  delive r the C om mitm ent, o r survey, if required of Seller, Buyer may (a) extend the

time  for pe rform ance up to 15 d ays and the Clos ing Date  will be exten ded as  neces sary or (b) te rmina te

this contract as the sole remedy and receive the earnest money.  If Seller fails to comply with this contract

for any other re ason, Se ller will  be in default and Buyer may (a) enforce specific performance, seek such

other relief as may be provided by law, or both, or (b) terminate th is contract and receive the earnest

mon ey, thereby re leasing b oth parties  from  this contra ct.

16. MEDIATION:  It is the policy of the State of Texas to encou rage resolution of disputes through alternative

dispute  resolution  proced ures su ch as m ediation.  An y dispute  between Seller and B uyer re lated  to this

contract which is no t reso lved through informal discussion � will � will not  be su bm itted to  a m utua lly

accepta ble mediation service or provider.  The parties to the mediation  shall bear the  med iation costs

equally.  This  paragra ph doe s not pre clude a p arty from seeking equitable relief from a court of competent

jurisdiction.

17. ATTOR NEY’S FE ES:  The prevailing p arty in  any legal pro ceeding  related to this  contrac t is entitled to

reco ver re asonab le atto rney's  fees  and a ll cost s of s uch  proc eed ing inc urred by the pre vailing  party.

18. ESCROW:  The escrow agent is not (a) a party to this contract and does not have any liability for the

performance or nonperformance of any party to this contract, (b) liable for interest on the earnest money

and (c) liable for the loss of any earnest money caused by the failure of any financial institution in which

the earnest money has been deposited unless the financial institution is acting as escrow agent.  At

closing, the earnest money must be applied first to any cash down paym ent, th en to  Buye r’s Expenses

and any excess refunded to Buyer.  If both parties make written demand for the earnest mo ney,  escrow

agent may require payment of unpaid expenses incurred on behalf of the parties and a written release

of liability of escrow  agent fro m all pa rties.  If one p arty ma kes w ritten dem and  for the ear nes t mo ney,

escrow agent shall give notice of the demand by providing to the other party a copy of the de man d.  If

escrow agent does not receive written objection to the demand from the other party within 30 days after

notice to the  othe r part y, esc row a gen t ma y disbu rse th e ear nes t mo ney to  the party making demand

reduced by the amount of unpaid expenses incurred on behalf of the party receiving the earnest money

and escrow agent may pay the same to the creditors.  If escrow agent complies with the provisions of this

paragraph, each party hereby releases escrow agent from all adverse claims related to the disbursal of

the earnest mo ney.  E scro w agent's  notice to th e other pa rty will be  effective w hen  depo sited  in the U.S.

Mail,  postage prepaid, certified mail, return receipt req uested , addres sed to  the oth er par ty at suc h party's
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address shown  below.  Notice of objection to the demand will be deemed effective upon receipt by escrow

agent.

19. REPRESENTATIONS:  Seller represents that as of the Closing Date (a) there will be no liens,

assessments, or security interests against the Property which will not be satisfied out of the sales

proceeds unless securing payment of any loans assumed by Buyer and (b) as sum ed loa ns w ill not be  in

default.   If any re pres enta tion o f Selle r in this  cont ract is  untrue on the C losing Da te, Buyer m ay term inate

this contract and the earnest mo ney will be refunded to Buyer.

20. FEDE RAL TAX REQUIREMENTS:  If Seller is a "foreign person," as defined by applicable law, or if Seller

fails  to de liver an aff idavit  to Buyer that Seller is not a "foreign person," then Buyer shall withhold from the

sales proceeds an amount sufficient to comply with applicable tax law and deliver the same to the Internal

Revenue Service to gether w ith appropriate tax forms.  Internal Revenue Service regulations require filing

written reports if currency in excess of specified amounts is received in the transaction.

21. NOTICES :  All notices from one party to the other must be in writing and are effective when mailed to,

hand-delivered at, or transmitted by facsimile machine as follows:

To Buye r at: To Seller at:

                                                                                                                                      

                                                                                                                                     

                                                                                                                                      

                                                                                                                                      

Telephone: (     )                                   Telephone: (    )                                               

Facsimile: (    )                                      Facsimile: (     )                                                 

22. AGREEMENT OF PART IES:  This contract contains the entire agreement of the parties and cannot be

changed except by their written agreement.  Addenda which are a part of this contract are (check all

applicable boxes):

� Third Party Financing Addendum � Adden dum  for Coa stal Area  Proper ty

� Seller Financing Addendum � Addendum for Property Located 

Sea ward  of the  Gulf  Intrac oas tal 

Waterway

� Loan Assumption Addendum � Adden dum  for Relea se of Liab lility

on Assum ption of FHA, VA, or 

Conventional Loan Restoration of

Seller’s Entitlement for VA 

Guaranteed Loan

� Addendum for Property Subject to � Adden dum  for Unim proved  Proper ty

Mandatory Membership in an Owners’ in a Certificated Service Area of

Association a Utility Service Provider

� Adden dum  for Sale o f Other P roperty � Addendum for “Back-Up” Contract

by Buyer

� Environmental Assessment, Threatened

or Endangered Species and Wetlands

Addendum

� Other (list):                                                                                                                              
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SELLER’S RECEIPT

Receipt of $                                                 (Option Fee) in the form of                                                     is acknowledged.

                                                                                                                                  

Seller Date

                                                                                                                                                        

                            

23. TERMINATION OPT ION:  Th is paragrap h will be a p art of this co ntract ON LY if both  blanks are

f i l led  in  and Buyer has paid the Option F ee.  Buye r has  paid S elle r

$                                                                  (Option Fee) for the unrestricted right to terminate this contract

by giving notice of termination to Seller within                     days after the effective of this contract.  If Buyer

gives notice of termination within the time specified, the Option Fee  will not be refunded, however, any

earnest money will be refunded to Buyer.  The Option Fee � will � will not be credited to the Sales Price

at closing.  For the purposes of this paragraph, time is of the essence; strict compliance with the time for

performance stated herein is required.

24. CONSULT YOUR  ATTOR NEY:  Real estate licensees cannot give legal adv ice.  REA D TH IS

CONTRACT CAREFULLY.  If you do not understand the effect of this contract, consult an attorney

BEFORE signing.

Buyer's Selle r’s

Attorney is:                                          Attorney is:                                                                

                                                                                                                                                

Telephone: (     )                                  Telephone: (    )                                                        

Facsimile: (    )                                     Facsimile: (     )                                                         

EXECUTED the                   day of                                                                   , 20                  (THE EFFECTIVE

DATE ).  (BRO KER :  FILL IN  THE  DATE  OF F INAL AC CEPT ANCE .)

                                                                                                                                        

Buyer Seller

                                                                                                                                        

Buyer Seller

The form of this contract has been approved by the Texas Real Estate Commission.  TREC forms are intended for use
only by trained real estate licensees.  No representation is made as to the legal validity or adequacy of any provision in
any specific transactions.  It is not suitable for complex transactions.  Texas Real Estate Commission, P.O. Box 12188,
Austin, TX 78711-2188, 1-800-250-8732 or (512) 459-6544 (http://www.trec.state.tx.us) TREC NO. 9-5.  This form
replaces TREC NO. 9-4.

BROKER INFORM ATION AND RATIFICATION OF FEE
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Listing Broker has agreed to pay Othe r Broker                                                                            of the

total Sales P rice whe n Listing Br oker’s fe e is receive d.  Escro w Agen t is authorized  and direc ted to

pay Other Broker from Listing Broker’s fee at closing.

                                                                                                                                          

Other Broker           Listing Broker 

                                                                                                                                           

License No.  Telephone License No.              elephone 

repres ents repres ents

� Buyer only as Buyer’s Agent � Seller and Buyer as an intermediary

� Seller as Listing Broker’s sub-agent � Seller only as Seller’s agent

                                                                                                                                             

Assoc iate        Telephone Listing Associate                       Telephone

                                                                                                                                              

Broker’s Address Listing Associate’s Office Address

           Facs imile

                                                                                                                                             

Fac sim ile Selling Associate                       Telephone

                                                                   

Selling Associate’s Office Address

          Facs imile
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RECEIPT

Receipt of � Contract and � $                                               Earnest Money in the form  of                         

          is ackn owledg ed.  

Escro w Agen t:                                                                    Date:                                              

By:                                                                                       

                                                                                               Telephone: (     )                            

Address

                                                                                               Facsimile: (      )                             

City State Zip Code
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1.1 Parties and  Amend ment to  TREC  Form .

This  Adden dum  to TRE C No. 9 -5 (Ed. 9 -22-97) Contract (the “Addendum”) is executed as an

Addendum to the Unim prov ed P rope rty Co ntrac t TR EC N o. 9-5  (Ed. 9 -22-97) (w hich  toge ther w ith this

Addendum and all other Addenda and Exhibits is called the “Agreement” or the “Contract”) between

______________________ (which together with its successors and assigns, is referred to as “Seller”) and

________________________(which together with its successors and assigns are referred to as “Bu yer”).

The prov isions  of this  Addendum  am end  and s upe rsed e any p rovis ions  in the Unimproved Property Contract

to the contrary and  set fo rth ad ditional und ersta nding s and  agre em ents  betw een  Buye r and  Selle r.  Th is

Contract is binding upon and inures to the benefit of the parties hereto, their successors and assigns.  The

provisions of this Contract survive closing of the sale to Buyer.

1.2 Property.

1.2.1 Improved  Property .  For convenience of the parties, the parties have used the TREC No.

9-5 (Ed. 9-22-97) U nimp roved P roperty Co ntract.  Th e parties h ave am ended  the Unim proved  Proper ty

Contract to add provisions negotiated by the parties  conce rning its statu s as im proved  property .  The P roperty

also includ es: 

.1 Improvements, Fixtures and Equipment.  All buildings, improvements, fixtures,

and all property of every kind and character and description (personal or real) owned by Seller located on,

attache d to, or use d in conn ection with th e Prope rty; 

.2 Appurtenances.  All rights, privileges and appurtenances pertaining thereto,

including a ny right, title, and intere st of Seller in a nd to adja cent stre ets, alleys, and  rights-of-w ay; 

.3 Leases, Rents and  Security Depos its.  Seller’s interest in and to all leases o r rents

and security deposits including those described on Exhibit B  attached hereto;

.4 Warranties.  Seller ’s interest in all third party warranties or guaranties, if transferable,

relating to the Property or to any tangible personal property and fixtures located on, a ttach ed to , or us ed in

connec tion w ith the  Prop erty;

.5 Trade Names.  Seller’s interest in any trade names , if transferable, used in

conne ction with the  Proper ty. 

.6 Licenses and Perm its.  Seller’s interest in and to all licenses ,  permits and service

contrac ts with respect to the Property, including the Licenses Permits and Service Contracts described on

Exhibit B .

2.0 Closing. The Clos ing w ill occur in the offices of th e Title Co mpa ny on or be fore the late r to

occur of (a) on or before ____ days after the Effective Date of this Contract (subject at Buyer’s option to being

extended 1 day for each day after the Effective Date that Seller’s delay in delivering a copy of the Re cords to

Buyer or access to the Property), or (b) 7 days after all conditions for Closing have been satisfied or waived

by Buyer. 

3.0 Due Diligence.

3.1.1 Records.  Within  ___ days from the date hereof, Seller shall deliver or make available to

Buyer for Buyer’s inspection and/or copying at Seller’s expense the following records [the items to be

furnished pursuant to this Paragraph ____ are collectively called the “Records”] however, Selle r’s obligation

to provide Records does not extend to providing records after Closing:

.1 Licenses and Perm its.  Copies of all licenses and permits with respect to the

ownership and operation of the Property in Seller’s possession.
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.2 Environmental Matters .  Copies of all correspondence, reports, inspections, and

other documents held by Seller regarding the environmental aspects of the Property or any hazardous

substances (as herein defined) affecting or relate d to th e Pro perty.   Seller authorizes and hereby directs any

environmental engineer who has performed environmental inspection services for Seller to discuss with Buyer

all matters covered by any reports prepared by such engineers for Seller or others.

.3 Violation Notices.  A copy of any notice received by Seller indicating that the

Property, or any portion thereof, is not in compliance with applicable law.

.4 Authorizations.  The co rporate  resolution of the board of directors of Seller or other

approp riate docu me ntatio n authorizin g the  exec ution  of this  Con tract  and the tra nsactions contemplated

there by.

.5 Leases and Service Contracts.  Cop ies of a ll lease s per taining to th e Pro perty,

including any modifications, supplemen ts, or amendm ents to the leases (“Leases”) togethe r with a curr ent rent

roll of all leases affecting the Property certified by Seller to be true and correct and copies of all service,

maintenance and management agreements relating to the ownership and operation of the Property (“Service

Contracts ”).

.6 Invento ry.  A current inventory of all tangible personal property and fixtures owned

by Se ller an d loca ted on, atta ched to, o r use d in co nnection  with th e Pro perty.

.7 Financing Docum ents.  Copies of all notes and deeds of trust assumed or taken

subject to by Buyer.

.8 Warranties and Guaranties.  Copies of all warranties and guaranties relating to the

Prop erty,  or any part thereof, or to the  tang ible personal property and fixtures owned by Seller and located on,

attac hed  to, or u sed  in con nec tion w ith the  Prop erty.

.9 Insurance.  Copies of all fire, hazard, liability, and other insurance policies held by

Selle r on o r affe cting  the P rope rty.

.10 Commission Agreements .  Copies of all leasing or other com miss ion agree men ts

with respect to the Property that are being assumed  by Buyer.

.11 As-Built Plans.  A copy of the “as-bu ilt” plan s and  spec ificatio ns of  the P rope rty.

.12 Utilities.  Copies of all invoices for util ities and repair expenses incurred by Seller

for oper ation  of the  Prop erty fo r eac h m onth  for the pre ced ing tw o (2) ye ars p rior to  the E ffec tive D ate o f this

contrac t.

.13 Tax Returns.  A copy of Seller’s income and expense statement for the Property from

_____________________ to _______________________________.

Seller warrants and represents to the Buyer, to the best of the Seller’s knowledge, that the Records

represent all of  the docume nts and re cord s in the Se ller’s p ossess ion or  cont rol pe rtainin g to th e Pro perty.

3.2 Prope rty Analys is.

3.2.1 Inspections, Studies and Assessm ents .  At any time  prior t o the  Clos ing while th is

Contract is in full force and effect, and at Bu yer’s  sole expense, Buyer or Buyer’s authorized agents have the

right to enter upon the Property and make the following inquiries in addition to the inquiries  perm itted by

Paragraphs___ and ____ of the Contract (collectively called the “inspections, stud ies and assess ments ”):

.1 Land and Environmental Studies.  surveys and site analyses, engineering

studies, wetland studies, soil borings, soil analysis, and environmental assessments, including the

performance of tests such as soils tests, air sampling, or paint sampling,  and to review the records of the

preparer of any environmental report prepared in connection with the Property and to discuss the p repa rer’s
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findings with its engineers, as Buyer may deem necessary and to contact governmental authorities as to the

Prop erty;

.2 Structural Inspection.  Phys ical pr ope rty inspections including, but not

limited to, str uctural pe st contro l, mech anical, stru ctural, elec trical, or plum bing insp ections; 

.3 Feasibility Study.  Econo mic fe asibility studies; 

.4 Local Law Comp liance.  Compliance inspections to determine compliance

with zoning ordinances, restrictions, building codes, and statutes (e.g., ADA, OSHA, and othe rs).

Seller shall perm it Buyer and  Buyer’s ins pectors  acces s to the Pr operty at rea sonab le times .  Seller

shall pay for turning utilities on for inspections.

3.3 Review Periods.  This Contract is conditioned upon Buyer’s satisfaction, in  Buye r’s so le

judgmen t, that the Property and the Title and Survey Review Items are satisfactory as follows within the

following period (the “Information Review Periods”):

3.3.1 Inquiries as to Property Condition.  Buyer has __ days (the “Inquiries Period”)

after Seller makes all of their Records and the Prope rty available to B uyer for insp ection to e lect either to

continue with the Contract or to terminate the Contract by sending to Seller one of the following notices of its

election:  (a)  Buyer’s notice to continue with closing the sale of the Property in accordance with the Contract

(“Buye r’s Notice of Contract Continuance”), or (b) Buyer’s notice of termination of the Contract (“Buye r’s

Notice of Contract Termination”).  In the event Buyer sends Seller, Buyer’s Notice of Contract Termination,

within the Inquiries Period, this Contract automatically terminates, the Option Fee is retained by Seller, and

all obligations and liabilities of the parties cease and term inate (except Buyer’s Restoration Obligation).

3.3.2 Title, Survey and Review of Review Items.  Within 5 days of the Effective Date of

this Contract, Seller shall place an order with the Title Company to furnish to Buyer for Buyer’s review a

Comm itment For Title Insurance (the “Title Commitmen t”) togethe r with legible co pies of all instru men ts

referred to in the Title Commitment.  The Title Company shall be requested to furnish these items to Buyer

within   __ days of the Effective Date of this Contract.  Buyer may waive or expand the detail of the Survey

specified  in Parag raph __ _ of the C ontract.

Buyer will have a period of  ___ days after the later to occur of the following delivery to Buyer of the

Title  Com mitm ent, all of the ins trume nts refer red to in the  Title Com mitm ent, and the Survey (the “Title and

Survey Review Items”) within which to review and object to any matters reflected by the Title and Survey

Review Items (the “Title and S urvey Review Period”).  Any such Title and Survey Review Item to which

Buyer shall not object shall be deemed to be accepted by Buyer as  an exc eption to  the warranty of title to be

contained in the Closing documents and are referred to herein as “Permitted Encumbrances”; provided,

however, liens and title defects shown on Schedule C to the Title Commitment are not Permitted

Encum brances and are to be p aid off or otherwise cured by Seller.

Among other matters, Buyer may raise objection as to the following types of matters: vacancies,

boundary line conflicts, encroachmen ts, restrictive covenants affecting the use of the prope rty, and lack of,

or impaired or reduced access to  _____  Road.

If there  are o bjec tions  by Buyer as  to wh ich no tice has be en tim ely given by Buyer to Seller as above

provided, Seller shall have until the later to occur of the Closing Date specified in Paragraph ___ or up to ____

days  after receipt of such objections (the “Seller’s Re view Item Cure Period”) to satisfy such objections;

provided, however, Seller shall notify Buyer as soon as practicable of any matter objected to by Buyer (other

than liens or title defects) that Seller does not intend to cure or attempt to cure.  If Seller delivers written notice

to Buyer that Seller is unable or unwilling to satisfy or cure a matter so objected to by Buyer (other than liens

or title defects), Buyer shall on or before the later to occur of (a) the Closing Date, or (b)  __ _ days  after

request from Seller either (1) waive the objection to the matter that Seller has so notified Buyer that it will not

cure and accept title subject to the matter to which Buyer had previously so objected (such uncu red matters
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then becoming a Perm itted Encu mbr ance) o r (2) term inate this Contract by sending Buyer’s Notice of Contract

Termination to Seller.

 

In the event B uyer s ends Buyer’s  Notice of Contract Termination, the Earnest Money shall be

refunded to Buyer, except fo r the O ption  Fee  which sha ll be paid to Seller, and all obligations and liabilities

of the parties shall cease and terminate (except Buyer’s Restoration Obligation).

Upon request of Buyer, Seller agrees  to secure  and pro vide, in reco rdable fo rm, ap propriate  Affidavits

of Use and Possession covering all of the lands claimed by Seller within the Survey, and the recording of such

Affidavits will be a requirement of Closing.

3.4 Buye r’s Restoration Obligation.  BUYER SHALL NOT CAUSE OR PERMIT DAMAGE OR

INJURY TO T HE PR OPE RTY , AND  UPO N TE RMIN ATIO N OF THIS CONTRA CT, BUYER SHALL

PROMPTLY  RESTORE THE SURFACE OF THE PROPERTY TO THE CONDITION EXISTING PRIOR TO

THE TESTS AND STUDIES CONDUCTED PURSUANT TO THIS CONTRACT, AND SUCH OBLIGATION

SHALL SURVIVE THE TERMINATION OF THIS CONTRACT.  BUYER SHALL DEFEND SELLER FROM

AND AGAINST AND SHALL PAY THE FOLLOWING (“LIABILITIES”): ALL LIENS, CLAIMS, CAUSES OF

ACTION, SUITS, LIABILITIES, COSTS, DAMAGES, AND EXPENSES (INCLUDING ATTORNEYS’ FEES

AND COURT COSTS) ARISING OUT OF, RESULTING FROM OR RELATING TO THE ACTS OF BUYER

OR ITS AGENTS, EMPLOYEES OR INDEPENDENT CONTRACTORS UNDER THE PROV ISION S OF  THIS

SUBPARAGRAPH.  SUCH OBLIGATION SHALL SURVIVE THE TERMINATION OF THIS CONTRACT, OR

THE CLOSING, AS MAY BE.  THE OBLIGATION OF THE BUYER IN THIS PARAGRAPH IS REFERRED

TO IN THIS CONTRACT AS THE “BUYER’S RESTORATION OBLIGATION.”

3.5 Estoppel Certificates. Within ______ days after the Effe ctive D ate o f this  Contract, Seller

sha ll deliver to Buyer estoppel certificates signed not earlier than _________ by each tenant leasing space

in the Property stating that, as of the date signed: no default exists under the terms of the lease agreement

by either lessor or lessee; the amount of any rental payments made in advance, if any; the amount of any

security  deposits made, if any; the amount of any offsets against rent, if any; and that the tenant has no

defenses against the payment of rent accruing unde r the te rms of th e leas e agr eem ent.  If  Selle r is un able

to deliver the estoppel certificates in accordance with the terms of this paragra ph w ithout fault by the

specified time, Buyer ma y (i) term inate  this C ontra ct and the  Earn est M oney shall  be re fund ed to  Buye r; (ii)

extend the time for  performance up to 15 days and the Closing Date shall be extended as nece ssa ry; or (iii)

waive Seller’s requirement to deliver the estoppel certificates.

3.0 Representations and Warranties.

4.1 Knowledge Based .

4.1.1 Current Actual Knowledge.  The term “knowled ge of [Seller][Buyer](the

“Representing Party” or “to the best of_____’s knowledge” or  “no knowledge of _______” when used

here in or otherwise made by ________ means the current, express awareness of facts or other information

of the Rep resenting  Party as of  the date o f this Contract and as of any time thereafter to the Closing, and

without undertaking any special inquiry or investigation by such person and without searching public records

or the Re presen ting Party’s files. 

The Reliant Party agrees that the Representing Party is not under a duty of inquiry or investigation

in order to make such representations and have no liability to them for failing to discover whether a condition

as to which a representation as to the knowledge of the Representing Party is made is true or exists, even

if the means to know are at hand or  could be  discove red upo n inquiry.  The  Rep rese nting  Party is  not liab le

to the Re liant Party for be ing neglige ntly ignorant.  

Such term s do n ot inc lude the pa st kn owledge  of the  Rep rese nting  Party,  if not within the cu rrent,

expres s aware ness o f the Re presen ting Party.  

Representations of “no knowledge” or as to s ome  condition a s existing  to the “knowledge of the

Representing Party” or “to the best of Representing Party’s knowledge” is not an express or imp lied
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representation or warranty that the condition does exist or does  not exist, bu t is only a repre sentation  as to

the actua l knowled ge of the  Repre senting P arty as of the  mak ing of the re presen tation.  

4.1.2 Discovery of Misstatement Prior to Closing.

If on or before Closing, Buyer discovers  or learns that a representation or warranty made to Bu yer is

ma terially  inaccurate, then, unless Seller who made the representation or warranty intentionally mislead the

Buyer, Buyer’s so le rem edy is to term inate the C ontract a nd rece ive a refun d of the Earne st Mon ey.  The

Closing of this sale shall constitute a waiver and release of any claims by Buyer against the Seller as to any

repres entation o r warran ty determ ined by Bu yer to be inac curate p rior to Clos ing.  

4.2 Seller.   In ord er to in duce Buyer to e nter in to this  Con tract , Selle r makes  the following

warranties and representations which will be true and correct as of the date hereof and as of the date of

Closing:

4.2.1 Authority.  Seller  is, and at C losing  will be, authorized and permitted to enter into th is

Contract and to perform  all covena nts and obligations hereunder, and its right to execute this Contract is not

limited by any other agreements.  The person signing this Contract on behalf of Seller has been authorized

to do so.  The execu tion and d elivery of this C ontract,  the consum ma tion o f the tr ansactio n des cribe d her ein

and compliance with the terms of this Contract will not conflict with, or constitute a default under, any

agreement to wh ich Seller is  a party or by which Seller or the Property is bound, or violate any regulation, law,

cou rt ord er, jud gm ent, o r dec ree a pplica ble to  Selle r or the Pro perty.

4.2.2 No Litigation or Proceedings.  To the extent of the actual knowledge of Seller, there

is no litigation or proceeding pending or threatened against or relating to any of the Property; and to the actual

knowledge of Seller, there are no pending or threatened or contem plated condemnation actions or special

asses sme nts with respect to the Property.  Seller has received no request (written or otherwise) from any

governmental entity with regard to the dedication of any of the Property.  Seller has no knowledge of any

pending or contemplated change in any governmental regulation or priva te ag reem ent applica ble to  Buye r’s

use of the Property after Closing.

4.2.3 No Claims.  No person, corporation, or other entity has or, on the date  of Closing,

sha ll have  any rig ht or o ption  to acquire  the P rope rty.

4.2.4 Compliance.  To the extent of the actual knowledge of Seller, Seller has complied

with and the Property is in compliance with all applicable laws, ordinances, regulations, statutes, rules, and

restr iction s rela ting to  the P rope rty.

4.2.5 Poss ession.  At the Closing, the Property will be conveyed free of the rights of

possession of an y third p arties  in or to th e Pro perty e xcept for  ease me nts, if a ny, filed of record or visible and

apparent on the ground.

4.2.6 Environmental Investigations. Seller has no actual knowledge that any

investigation, adm inistrative ord er, cons ent orde r and ag reem ent, litigation or se ttlemen t with respec t to

ma terials  classified as municipal or industrial waste by the State of Texas, or as hazardous waste by the U.S.

Environmental Protection Agency or the Sta te of Texas, is proposed, threatened, anticipated or in existence

with respect to the Property.  Seller has no ac tual k now ledge  that th e Pro perty is  currently on any Federal or

state “superfund” or “super-lien” lists.

Seller has not received notification from any govern men tal agenc y which wo uld indicate  that any of

the Property has been contaminated by any of the following substances (called collectively in this Contract

“hazardous substances  or materials or toxic w aste”):  any materials classified as municipal or industrial

waste  by the State of Texas, or as hazardous waste by the U.S. Environmental Protection Agency or the State

of Texas, toxic or hazardous wastes, pollutants or other hazardous substances, including without limitation,

asbestos, PCB’s, petroleum products and byproducts, substances defined or listed as hazardous substances

or toxic substances or similarly identified in or pursuant to state or federal law or regulations.
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4.2.7 Leases.  Each written lease to be furnished to Buyer under this Con tract  shall b e in

full force an d effec t accord ing to its terms  without am endm ent or m odification th at is not disc losed to  Buyer

in writing.  All the leases shall contain the entire  written or o ral ag reem ents  of an y kind  for the leas ing, re ntal,

or occu pancy of  any portion o f the Prop erty.  Seller sha ll disclose in w riting to Buyer:  

(1) any lease modifications, amendments, or defaults made subsequent to the

date the lea ses are  furnishe d to Buyer b ut prior to clos ing; 

(2) any failure by Seller to comply with all of Seller’s obligations under the leases;

(3) any facts or circumstances that would constitute a default by Seller under

any lease  or entitle any ten ant to offs ets or da mag es; 

(4) any lease in wh ich tenant does not actually occupy the premises leased;

(5) if any rent under any lease has been collected in advance of the

curren t mon th; 

(6) if any concessions, bonuses, free rents, rebates, or other matters affect the

rental for a ny tenant; 

(7) if any of the leases or rentals or other sums payable under the leases have

been ass igned  or oth erwis e enc um bere d, excep t as secu rity for loan(s) assumed or taken subject to as

provided in this contract; and 

(8) if any tenant u nder an y lease is in de fault.

4.3 Buyer. In order to induc e Se ller to enter into this Contract, Buyer makes the following

warranties and r epre sen tation s wh ich w ill be true and correct as of the date hereof and as of the date of

Closing:

4.3.1 Authority.  Buyer is, and at Closing w ill be, author ized and p erm itted to enter in to

this Contract and to perform all covenants and obligations hereunder, and its right to exec ute this Contract

is not limited by any other agreements.  The person signing this Contract on behalf of Buyer has been

authorized to do so.  The execution and delivery of this Contract, the consummation of the transaction

described herein and compliance with the terms of this Contract will not conf lict with , or co nstitu te a defau lt

under, any agreement to which Buyer is a party or by which Buyer is bound, or violate any regulation, law,

court order, judgment, or decree  applicable to Buyer.

4.3.2 No Litigation or Proceedings.  To the e xtent of the actual knowledge of Buyer, there

is no litigation or proceeding pending or threatened against or relating to Buyer’s authority to purchase the

Prop erty.

5.0 Pre-Closing Covena nts.

5.1 Operations Prior to Closing.  Seller covenants that from and after the date hereof, Seller

sha ll comply with the following:

5.1.1 Prohibitions.

.1 Liens.  Seller may not create or permit any lien or other encumbrance

affecting the Property, other than the lien for taxes not yet due and payable and existing liens to be released

at the Clos ing; 

.2 Waste .  Seller  ma y not com mit a ny waste o r nuis ance upo n the  Prop erty;
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.3 Encumbrances.  Seller may not impose any easements, covenants,

conditions, or restrictions on the Property except as are approved in writing by Buyer, which approval will not

be unreasonably withheld;

.4 Proceedings.  Seller may not institute or participate in any zoning, platting,

or other governmental action regarding the Property; or

.5 Agents.  Seller may not enter into or modify any contract, lease or other

agreement that in any way affects the Property a nd that will survive  the C losing  except as are  appr oved  in

writing by Buyer, which approval will not be unreasonably withheld.

5.1.2 Actions to Be Taken.  Seller  is to pro mp tly advise Buyer in writing of any notices

concerning the Property that Seller receives from any appraisal districts, taxing authorities, or any

governmental agency having jurisdiction over the Property, and of any litigation, arbitration, or administrative

hearing conc ernin g the  Prop erty.

6.0 Conditions.

 

6.1 Conditions Precedent to Buyer’s Performance.  The obligations of Buyer to close the

transaction describ ed in this C ontract a re subje ct to the follow ing cond itions prec edent:

6.1.1 Representations and Warranties.  All the representations and warranties of Seller

set forth in this Contract must be true and correct as of the date of execution of this Contract and on the da te

of Closing.

6.1.2 Permitted Encumbrances .  There has been no change in the matters reflected on

the Title C om mitm ent o r Sur vey f rom  those m atters appearing therein on the date thereof (except those

changes requested by Buyer in its notice of objections), and no encumbrance or title defect affects the

Prope rty except Permitted Encumbrances.

6.1.3 Compliance.  Seller m ust have  duly perform ed and  com plied with all cov enants , acts

and agreements to be performed or complied with by Seller on or prior to the date of Closing.

6.1.4 Appraisal.  The Property appraises for a fair market value of at least the Sales Price;

provided, Buyer orders within 30 days of the Effective Date of this Contract and obtains on or before Closing

an appraisa l, at Buyer’s ex pense , of the Pro perty by a licens ed app raiser of B uyer’s selec tion.  

In the event any of the foregoing conditions are not satisfied or waived in writing by Buyer prior to the

Closing, Buyer m ay term inate this Contract by delivery of a written termination notice to Seller on or before the

date of Closing, in which event the Earnest Money shall be immediately returned to Buyer free of claims by

Seller and the p arties sha ll have no fu rther obliga tions to ea ch othe r excep t as expressly set forth to the

contrary under th is Contra ct.

7.0 ADR

7.1 Dispute  Resolution.  If a dispute arises between the parties either as to  pre-Clos ing or pos t-

Closing matters (a “Dispute ”), then the parties agree to use the following dispute resolution procedures:

7.1.1 Mediation.  If a Dispute arises between the parties, the following mediation

procedures will be employed prior to either party pursuing arbitration:

.1 Meeting of the Parties.  Individuals with decision-making authority rega rding

the Disp ute w ho re pres ent th e par ties w ill prom ptly m eet and at tem pt in good fa ith to negotia te a resolution

of the Dispute.

.2 ADR.
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(a) Selection of Mediator.  If, within 10 days after such meeting, the

parties have  not succeeded in n ego tiating  a res olution of th e Dis pute , they w ill jointly a ppo int a m utua lly

accepta ble neutral person not affiliated with either of the parties (the “neutral”), using the services of the

Am erican A rbitration Associatio n if the y have  been  unab le to ag ree u pon  such app ointm ent w ithin 20 days

from the initial meeting.  The fees of the neutral shall be shared equally by the parties.

(b) ADR.  In con sulta tion w ith the  neut ral, the  partie s wil l select or devise

an alternative dispute resolution procedure (“ADR”) by which they will attempt to resolve the Dispute, and the

time  and the place for the AD R to be held, with the neutral making the decision as to the procedure, and/or

place and t ime , not la ter tha n 10 d ays af ter se lectio n of th e neu tral.

(c) Process.  The parties mu st pa rticipa te in go od fa ith in the AD R to

its conclusion as designated by the neutral.  All meetings, mediation conferences, ADR and other proceedings

sha ll be in Austin, Texas.

7.1.2 Arbitration.  If the parties are not successfu l in resolving the Dispute through the

ADR, then the D ispute m ust proc eed to  a binding arbitration in accordance with the Commercial Arbitration

Rules of the American Arbitration Association, and judgment upon the award rendered by the arbitrator(s) may

be entered in any court having jurisdiction.  All meetings, arbitration hearings and other proceedings shall be

in_______, Texas.  The c osts of the arbitration shall be allocated by the arbitrator.

8.0 Notices.  Any notice, document or payment required or permitted to be delivered or remitted

hereunder or by law shall be given by one of the following methods:

8.1 in person;

8.2 by depos it in the United States mail, postage prepaid, addressed to the party to whom directed

at the addr ess se t out in this Co ntract;

8.3 by delivery to a nationally recognized courier service addressed in accordance herewith.

Add itiona lly, but not in lieu of the above methods, notice may be given by telephone or telefax to the

telephone num bers listed  in this Con tract.

9.0 Closing.  In add ition to  the m atters to occu r at clo sing specified in the  Con tract  the fo llowing sha ll

occur:

9.1 Seller’s  Actions.  At closing Seller shall furnish, at Seller’s expense:

9.1.1 Tax Statements .  Seller shall cause to be delivered to the Title Company and to the

Buyer tax s tatem ents  show ing no  delinq uen t taxe s on t he P rope rty.

9.1.2 Bill of Sale .  Seller shall cause to be delivered to the Title Company and to the Buyer

a Bill of S ale w ith warra nties to title con veying title, free an d clear of  all liens, to any pe rsonal pr operty

defined as part of  the Prop erty in parag raph 2 a nd con veyed by this C ontract.

9.1.3 Assignment of Leases, Ren ts and Secu rity Deposits.  Seller shall cause to be

delivered to the Title Company and to the Buyer an assignment of all leases to or on the P rope rty duly

executed by Seller.

9.1.4 Assignment of Licenses, Permits, Warranties, Service Contracts, and

Management Agreements .  Seller shall cause to be delivered to the Title Company and to the Buyer to the

extent assignable, an assignment duly executed by Seller of any licenses and permits, maintenance,

management  or oth er co ntrac ts, an d any w arranties  or gu aran ties define d as p art of  the P rope rty.

9.1.5 Certified Rent R oll.  Seller shall cause to be delivered to the Title Com pany and  to

the Buyer a current rent roll of the Property certified by Seller
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9.1.6 Insurance.  Seller shall cause to be delivered to the Title Company and to the Buyer

to the extent assignable, an assignment duly executed by Seller of any one or more of the insurance policies

held  by Se ller pe rtainin g to th e Pro perty.

9.1.7 Authorizations.  Seller shall cause to be delivered to the Title Company and to the

Buyer evidence that the person execu ting this contract is legally capable and authorized to bind Seller.

9.1.8 Deposits  and Prepaid R ents.  Seller  shall,  at closing, te nder to  Buyer an y security

deposits, prepaid expenses, and advanced rental payments paid by any and all tenants.

9.1.9 UCC Search.  Seller shall deliver to the Buyer and to the Title  Company a UCC Search

showing no filed finan cing state men ts as to  the Property or if there are filed financing statements a letter from

the Secured Party addressed to the Title Company and the Buyer stating that the Secured Party will release

its Financing Statement (or transfer the Financing Statement to Buyer’s lender) upon satisfaction of conditions

specified in the letter.  Seller shall satisfy the conditions set fo rth in  the letter as of Closing.  The term “UCC

Search” means repo rts pr epa red b y [a non-go vern me ntal p rovid er, sta ting th e inst rum ents  that a re on  file in

the Texas secretary o f state’s U CC reco rds a nd in th e UC C rec ords  of the  coun ty in wh ich the Pro perty is

located, showing as debtor Seller and all other owners  of the Pe rsonal P roperty during the five years before the

Effective Date of  this Con tract.

9.2 Prorations.  The  follow ing items  shall  be prorated as of the Closing Date and such prorations

sha ll be reflected on the settlement statements prepared by Escrow Agent on the Closing Date and  shall serve

to adjust the Sales Price.  Such prorations shall be made on the basis of a 365-day year, as of 11:59 p.m. on

the day preceding the Closing Date.

9.2.1 Revenues.  All rentals, receipts and other revenues from  the Property which have

been actually received by Seller and which are allocable to the period from and after the Closing Date shall be

credited to Buyer.  Buyer shall be entitled to collect all rentals, rec eipts and othe r revenu es from  the Prop erty

which are delinquent or due on or after the Closing Date.  All rentals, receipts, and other revenues of any kind

whatsoever (togethe r, “Revenues”) from the P rope rty colle cted  by Buyer sh all be c redite d:  if sp ecific ally

identified by reference to invoice or month, to such invoice or month; and if  not so spe cifica lly identified:  first

to current Revenues not delinq uen t, and  second  to de linque nt Re venu es, in  the inv erse  orde r of de linque ncy.

All Reven ues wh ich relate to th e mo nth in which  the Clos ing Date  occurs s hall  be credited first to Revenues for

the month in which the Closing Date occurs, and second to delinquent Revenues, in the inverse order of

delinq uency.  Any such delinquent Revenues when applied as provided herein which relate in whole or in part

to any pe riod p rior to  the C losing  Date  shall  be remitted by Buyer to Seller when collected by Buyer (ne t only

of any reasonable collection expenses actually incurred by Buyer).  Any such delinquent Revenues when

applied as provided herein, which relate in whole or part to any period on  or subs equen t to the Clos ing Date

sha ll be remitted by Seller to Buyer when and if collected by Seller (net only of any reasonable collection

expenses actually incurred by Seller).  Seller shall have the right to enforce and collect any Revenues that are

attribu table  to periods before the Closing Date by any means other than exercising termination or termination

of possession rights or other rights under the Leases (except that Seller shall at all times have the right to bring

a suit or suits for damages to collect any Revenues), and Buyer shall reasonably cooperate in such

enforcement and collection efforts at no cost to Buyer other than any attorneys’ fees incurred by Buyer.  [Note:

Additional provis ions m ay be n eeded  for retail lea ses.]

9.2.2 Property Taxes.  Seller shall be responsible for all ad valorem taxes and

assessments, general and special, with respect to the Property for periods prior to the calendar year containing

the Closing Date.  Ad valorem taxes and assessments, general and special, with respect to the Property for

the calendar year containing the Closing Date shall be prorated between Seller and Buyer at Closing, as of the

Closing Date.  All ad valorem tax prorations shall be based on tax rates and assessments for the calendar year

containing the Closing Date unless such rates and/or a ssess men ts are un available.  If  either the tax rates or

the tax assessments for the Property for the calendar year containing the Closing Date are not available, then

such proration shall be made based on the tax rates and assessme nts fo r the p rior yea r (or if  only the assessed

value for the calendar year containing the Closing Date is known, then based on the prior year’s tax rates and

the current year’s assessed value), and shall be adjusted between Seller and Buyer after the Closing as soon
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as such ra tes and  asses sme nts for the  year of the C losing are  available.  The provisions of this Section _____

sha ll survive Closing.

9.2.3 Security Deposits .  All security and other deposits, if any, including any accrued

interest there on if  such interest is required to be rem itted to  Ten ants  purs uan t to the ir respec tive Le ases, he ld

by Seller on the Closing Date on behalf of any Tenants under any Leases shall be credited to Buyer, and

Escrow Agent s hall deliver a n otice signe d by Seller to s uch T enants  advising th em th at:  (i) Buyer has

purchased the Property, and (ii) the security deposit, if any, is the responsibility of Buyer.

9.2.4 Utility Charges.  Final meter readings on all utilities charged to the Property shall be

made as of the day preceding the Closing Date.  Seller shall arrange for and pay for final billings of utilities to

the day preceding the Closing Date, and Buyer shall be responsible for utilities used on or after the Closing

Date.  Any prepaid water, sewer, and other utility charges a llocable to the  period fro m an d after the  Closing D ate

sha ll be credited to Seller.

9.2.5 Servic e Contracts.  Seller shall pay (or be charged by a proration for) all charges due

pursuant to the  Serv ice C ontra cts w hich  are a llocab le to the perio d prio r to the  Clos ing D ate, a nd Buyer s hall

be respon sible for all su ch cha rges du e from  and afte r the Clos ing Date  pursua nt to the Property Service

Contracts.  Prepaid charges allocable to the period from and after the Closing Date in connection with the

Prope rty Service Contracts, shall be credited to Seller at Clo sing .  Acc rued  and u npa id charges allocable to the

period prior to the Closing D ate in con nection w ith such S ervice C ontracts  shall be credited to Buyer at Closing.

The provisions of this Section 32B5 shall survive Closing.

9.2.6 Licenses and Perm its.  Prepaid charges allocated to the period from and after the

Closing Date in connection with any licens es or pe rmits fo r the Prop erty shall be c redited to  Seller at Closing.

Accrued and unpaid charges allocable to the period prior to the Closing Date in connection with any such

licenses or permits shall be credited to Buyer at Closing.

9.2.7 Capital Expenditures ; Leasing Costs .  In the event Seller desires to make any

capital expenditure after the Contract Date, Seller shall notify Buyer in writing (a “Capital Notice”).  In the event

Seller desires to enter into or modify any Lease after the Contract Date, Seller shall notify Buyer in writing (a

“Lease Notice”).  In the event such Capital Notice or Lease Notice is delivered to Buyer prior to the expiration

of the Contingency Period, Buyer may either (i) approve such capital expenditure or Lease (or amendment

thereto), as applicable in which event Seller shall be credited with the amount of such capital expenditure or

leasing cos ts, as  applic able,  at Clo sing  or (ii)  terminate this Agreement.  In the event Buyer fails to resp ond to

Selle r’s Capital Notice or Lease Notice given pursuant to the preceding sentence within 5 days of such Capital

Notice or Lease Notice, Buyer shall be deemed to have elected option (i) above.  In the event such Capital

Notice or Lease Notice is delivered to Buyer after the expiration of the Contingency Period and prior to the

Closing Date, Buyer may either approve or disapprove such capital expenditure.  In the event Bu yer fails to

respond to Seller’s Capital Notice or Lease Notice given pursuant to the preceding sentence within 3 days of

such Capital Notice or Lease Notice, Buyer shall be deemed to have  approved such capital expenditure, or

leasing costs, as applicable.  In the event Buyer disapproves such capital expenditure or leasing costs, as

applicable, Seller shall have the option to term inate this Agreement with in thre e (3) d ays of  Buye r’s dis app rova l,

in which ev ent the Ea rnest M one y shall b e returned to Buyer, and Seller and Buyer shall have no further

obligations hereunder.  In the event Buyer approves, or is deemed to have approved such capital expenditure

or leasing costs, as applicable, Seller shall be credited with the amount of such capital expenditure or leasing

costs, as applicable, at Closing.  In the event of an emergency, Seller shall have the right to make any capital

expenditure reasonably necessary in keeping with th e qua lity and  ima ge of  the P rope rty and /or in  accordance

with the requirements of the Leas es, and  Seller sha ll be credited  with the amount of suc h capital expenditure

at Closing.  As used in this Section , “capital exp enditure ” shall mean any expenditure in excess of

[$10,000.00].

9.2.8 Operating Expenses.  Except as otherwise express ly provided here in to the co ntrar y,

Seller shall be responsible for and bear all operating expenses for the Prop erty accru ed for the  period prio r to

the Clos ing D ate and Buyer s hall be  resp ons ible fo r and  bear  all operating expenses of the Property accrued

for the period on and after the Closing Date.  Prorations of items under Sections _____ and _____ shall  be

made at Clo sing  on the bes t informa tion availab le with  an ad justm ent and re conciliation to the extent necessary
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on a mutually agreed date within 90 days following the Closing Date, with payment from one party to the other

(to the extent req uired) to be  mad e within 30 d ays following  reconc iliation.  Such prorations, as adjusted as of

the 90th day following the Closing Date, shall be considered final and binding for all purposes absent material

mistake of fact.  To the extent that any Lease provides for any adjustment of previously paid estimated amounts

of real estate tax or operating expense reimbursements on a date subsequent to the Closing Date, Selle r sha ll

be entitled to receive, or shall be responsible to pay, as the case may be (w hen  such am oun ts are  actually

received or pa yable b y Buye r), Se ller’s pro rata share of an y such ad justed a mou nts that are  applicab le to

periods ending prior to the Closing Date.  After Closing, Seller agrees to rea sonably co operate w ith Bu yer in

providing Buyer access to Seller’s books and records  relating to su ch adju stme nts under the Leases so that

Buyer may adequately perform such adjustments.

The provisions of this Section_____ shall survive Closing.

10.0 Effective Date.  The  effective d ate o f this  Contract (the “Effective Date ”) is the date  upon  which a fu lly

signed Con tract , toge ther w ith the  Earn est M oney, is de livered to th e Title  Com pany.

11.0 Payment of Purchase Price.  The Purchase Price shall be paid by Purchaser to Seller as follows:

11.1 Cash. ___________ ___ of the Purchase P rice shall be paid in cash (the “Cash

Consideration”), by wire transfer of collected funds cashier's or certified check payable to the order of Seller

or as Seller shall otherwise designate in writing at the Closing.

11.2 Purchase Note .  The balance of the Purchase Price, being ______________ shall be

evidenced by a promissory note (the “Purchase N ote”) executed and delivered by Purchaser, dated the

Closing Date, payable to the order of Seller, bearing interest at the rate of___% per annum, with interest being

payable semi-annually.  The outstanding principal and accrued but unpaid interest on the Pu rcha se N ote shall

be due and payable___ years from the Closing Date. Purchaser shall have the right to prepay all or any portion

of the Purc hase N ote at any time witho ut penalty, up on the pa ymen t of accru ed but un paid interes t to the date

of prepayment.  The form of the Purchase Note is attached hereto as Exhibit B-1 and made a part hereof for

all purposes.

11.3 Purchase Deed of Trust.  The  Purc hase No te shall be s ecu red b y a vendo r's lien retained

in the Deed, and by a first lien deed of trust (the “Purchase Deed of Trust”) with the Trustee nam ed by Seller,

with power of  sale u pon  the P rope rty and with the usual covenants and provisions as to taxes, hazard

insurance, acceleration of maturity on account of default, an d attorne y's fees.  The form of the Purchase Deed

of Trust is attached hereto as Exhibit B-2 and made a part hereof for all purposes.

11.3.1 Due on Sa le.  The Purchase Deed of Trust sha ll con tain a provis ion where by a de fault

sha ll occur if Purchaser shall sell all of any part of the Property without paying for the required partial release.

The Purchase Deed of Trust shall contain a provision whereby a default shall occur if a lien, whether or not

subord inate to the  Purc hase De ed of  Trust sh all enc um ber th e Pro perty.

11.3.2 No Release for Cash Con sideration.  Purchaser shall not be entitled to a partial

release of an y portion of the Property from the Purchase Deed of Trust for the payment of the Cash

Consideration.

11.3.3 Partial Release Provision.  The  Purc hase De ed of  Trust sh all con tain a par tial

release provision containing the following terms and conditions. Prior to any default in the payment of the

Purchase Note, or the performance of the Purchase Deed of Trust, Purchaser shall be entitled to one or more

partial releases of one or m ore release tract(s) (a “Release Tract”), as more particularly described in Exh ibit

A-2, upon  paym ent to  Selle r the p rora ta am oun t of an y accrued bu t unpaid inte rest on the  Purcha se No te

(bearing the same prop ortion as the Release Tract bears  to then remaining Property) and payment to Seller

of the appropriate release amount (a “Release Value”) as more particularly described in the schedule attached

hereto  as Exhibit A-3 (the “Relea se Sch edule ”).  Each Release Tract shall  be released, in its entirety, and the

entire amount set forth in the Release Schedule for such Release Tract shall be paid to Seller. No partial

release of less than all of a Release Tract shall be allowed.
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11.3.4 Agricultural Use.  The Purchaser shall not take any act or action, nor fail to take any

act or action which would in any manner cause the Property to lose the benefit of its tax designation as

“Agricultural Use” or “Qualified Open-Space Land” as described in numbered Paragraph         .  The

Purchase Deed of Trust sha ll contain a provision whereby a default shall occur if Purchaser sha ll fail to m ainta in

the “Agricultural Use” or “Qualified Open-Space Land” as described in numbered Paragraph       .

11.3.5 Tax Assessment.  Thr ough con tinued dilige nt eff orts,  Selle r has maintained the

assessed value of the Property for ad valorem tax purposes as low as it believes is possible or practical under

the circumstances.  Because of this and because of the material impact a high assessment would have, Seller

wou ld not sell the Property and provide financing other than upon the agreement of Purchaser to this provision

which shall also be included in the Purchase Dee d of T rust.  Purc haser sh all tak e all ne cessary o r reas onable

actions to maintain the lowest reasonably possible assessed value for the Property and to preserve and protect

the “Agricultural use and Qualified Open-Space Land” designation.  Without limiting the actions which may

be taken b y Purcha ser, (i) Purc haser s hall hire or reta in on a co ntinuing ba sis, a tax consultan t for th e Pro perty,

and if reasonably necessary, attorneys, appraisers and other tax protest profess ionals, reasonably satisfactory

to Seller, and (ii) Purchaser shall annually file or cause to be  filed w ith the  applic able g over nm enta l authority,

protests  of the assessed value of the Pro perty at least thirty (30) d ays prior to the  last date w hen su ch prote sts

can be filed.  In the event that Purchaser fails or refuses to retain tax protest professionals, or fails or refuses

to file or caus e to be filed, p rotests  of the  value  of the  Prop erty as  and w hen  set fo rth ab ove, t hen  (i) Selle r sha ll

have the right to  do so an d to char ge the ex pense  thereof to  Purchaser, which shall be secured by the Deed

of Trust, a nd (ii) Purc haser s hall at the op tion of Seller b e in defau lt under the  Purcha se De ed of T rust.

11.4 Single  Purpose En tity.  Purchaser and its general partners, managing members, principal

shareholders or other controlling parties, if not individuals, shall each be a single purpose entity (a “Single

Purpose Entity”).  Purchaser and each controlling party (1) shall be entities organized and existing under the

laws of the Un ited States  and auth orized to  transact business in the State of Texas, (2) shall not and cannot

by virtue of their o rganizational docum ents engage in any b usiness  othe r than  own ing, opera ting and ev entu ally

should it so select, selling the Property or the interest in Purchaser, (3) shall not and cannot acquire or own

material assets other than the Property or the interest in Pu rchase r, and pe rsonal pr operty or oth er prope rty

rights relating there to or instrum ents which reflect proc eeds from th e pur chase pr ice ge nera ted fr om  the sale

of all or a portion  of the pro perty, (4) sh all mainta in its assets  separate and apart from the assets of any other

person or en tity, (5) s hall ho ld itse lf out to  the public  as a s epa rate le gal en tity from  any pe rson  or en tity, (6) sh all

conduct busines s solely in its name, (7) shall not and cannot incur any indebtedness other than the Purchase

Note  and trade payables incurred in the ordinary course of business, and (8) otherwise m eets the re quirem ents

for a Single Purpose Entity as set forth by Seller.

11.5 Own ers.  In connection with the Purchase Note and the Purchase Deed of Trust, each Owner

of all or any interest in Purchaser or a controlling entity in Purchaser or the general or limited partner of

Purchaser (an “Owner ”), shall at the Closing, execute and deliver to Seller a joint and several guaranty or

guarantees (the “Entity Matters G uaranty”) of the Purchase Note and the Purchase Deed of Trust, together

with any and all costs, expenses, losses, liabilities and damages of any kind or nature whatsoever arising from

or relate d to th e m atters se t forth  for the En tity Ma tters  Gua ranty,  described below. Each Owner of all or any

interest in the general partner of Purchaser or a controlling entity in the general partner of Purchaser shall at

Closing, execute and deliver to Seller a joint and general guaran ty or guarantees (the “Ag Use Gu aranty”) of

the Purchase Note and the Purchase Deed of Trust, together with any and all costs, expenses, losses, liabilities

and damages of any kind or nature, whatsoever arising from or related to the matters set forth for the Ag Use

Gua ranty,  described below.  If the contingencies described in the Entity Matters Guara nty or Ag U se Gu aranty

do not arise, then the Owners shall not be liable for the payment of the Purchase Note or the performance of

the Purchase Deed of Trust or any such costs, expenses, losses, liabilities and damages.

11.6 Entity Matters G uaranty.  The for m of th e Entity Ma tters Gu aranty is attached hereto as

Exh ibit B-3-a and m ade  a par t here of fo r all purposes.  The Entity Matters Guaranty shall provide that the joint

and several liability of the Owners shall be enforceable upon the occurrence of one of the following events:

(a) Purchaser files for relief under the federal bankruptcy code, and Purchaser does not agree to the lifting of

the automatic stay within thirty (30) days, or (b) Purchaser has an involuntary petition under the federal

bankruptcy code filed against it and the sam e is not dismissed within sixty (60) days, or (c)  Purc haser sh all fail
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to pay ad valorem  taxes for  the P rope rty, as a nd when  due,  or (d)  Purc haser sh all not  be, o r sha ll fail to be or

rem ain a Sing le Pu rpos e En tity.

The form of the Ag Use Guaranty is attached hereto as Exhibit B-3-b and ma de a p art he reof  for all

purposes.  The A g Use  Guara nty shall provid e that the jo int and ge neral liability of the Owners  shall be

enfo rcea ble upon  the occu rrence of  the fo llowing eve nt:  Pu rcha ser d efau lts under th e pro visions of the

Purchase Deed of Trust regarding the maintenance of the “Agricultu ral Use” or “Qualified Open-Space

Land” as described in numbered Paragraph 21 and such default is not occasioned by the act or inaction of

Purchaser or the Owner.

11.7 Purchaser and Owners' Representations.  Purchaser represe nts, warra nts and  covena nts

with Seller as follows:

11.7.1 Authority; Binding.  The execution and delivery by Purchaser of this Agreement and

the cons um ma tion by Purchaser of the tra nsaction s contem plated her eby ha ve be en du ly and v alidly

authorized.  Purchaser has the full right power and authority to carry out Purchaser's obligations hereunder.

All requisite  actions necessary to authorize Purchaser to enter into this Agreem ent and perform  its obligations

hereunder have been taken.  The joinder of no person or entity other than Purchaser will be necessary.  The

execution and delivery by Purchaser of this Agreemen t and the consum mation of the transactions

contemplated hereby and the performance hereof by Purchaser, will not constitute or result in a default under

or result in a bre ach of a ny term , condition o r provision  of the documents and instrum ents go verning its

formation, existence or operation, or any law, rule, regulation, judgment, order, injunction or decree binding

upon Purchaser.  This Agreement, when executed and delivered by Purchaser, will constitute the legal,  valid

and binding obligation of Purchaser, enforceable in ac cord ance with  its term s, su bjec t to an y applic able

bankrup tcy, reorganization, moratorium or other sim ilar laws affe cting the e nforce men t of creditor s' rights

generally,  and to gen eral p rincip les of  equit y.

11.7.2 Not Prohibited.  Purchaser is not a party to any contract or agreement which will be

ma terially  and a dver sely affected by the transactions pursuant to this Agreement, including, but not limited to,

any termina tion, am endm ent or othe r advers e affec t, or pursuant to which any lien, charge or encumbrance

against Purchaser or its properties or assets will be created by virtue of such transaction.

11.7.3 No Litigation.  There are no actions, suits, proceedings or investigations pending or

threatened against or otherwise affecting Purchaser, at law or in equity, before any court or any federal, state,

municipal or other governmental or quasi-governmental department comm ission, board, bureau, agency or

instru me ntality.  No action or event has occu rred which would give rise to any suit or claim against Purchaser.

There are no attachme nts, executions, assignme nts for the benefit of creditors, or voluntary or involuntary

proceedings in bankruptcy pending, contemplated, or to the knowledge of Purchaser, threatened against

Purchaser,  threaten ed aga inst Purc haser b efore an y court or ins trume ntality described above which has not

yet risen to the level of a threat thereof.  Purchaser is not, nor by virtue of consummation of the transactions

contemplated hereby will it be, in violation of, or in default with respect to, any order, writ, injunction or decree

of any court or any federal, state, municipal or other governmental department, commission, board, bureau,

agency or instrumentality, or delinquent with respect to any report required to be filed with any governmental

or quasi-governmental department, commission, board, bureau, agency or instrumentality, with respect to any

of which such violation, default or delinquency would have a material adverse effect upon Purchaser. Purchaser

is not a party or  subjec t to any judgment, order or decree entered in any action, suit or proceeding brought by

any governmental or quasi-governmental department, commission, board, b ureau, a gency or  instrum entality

or by any othe r party again st Purch aser, en joining it in resp ect of, or the  effect of w hich is to lim it, restrict,

regulate  or prohibit, any business practice, the conduct of its busine ss or the  acquisition  or sale of a ny proper ty

by it.

11.7.4 Financial Disclosu re.  There are no liabilities of Purc haser, a ccrued  or conting ent,

other than : (a) liabilities specifically and accurately disclosed and provided for in the financial information

provided to Seller on or before, or of even date herewith; (b) liabilities unde r any c ontra cts o r agre em ents  in

respect of which there is or may be an obligation of Purchaser in an amount of or valued at $2,000 or less,

which liabilities in the aggr egate  are not in excess of $10,000; (c) liabilities incurred in the ordinary course of

business since the date of the  financial info rma tion provide d to Seller pu rsuant to  Paragraph 40, none of which
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have or have had a material adverse effect on the business, results of operations, assets, financial condition,

prospe cts or manner of co nducting the business of Purch aser.

11.7.5 Single  Purpose En tity.  Purc haser, if  not an indiv idual,  and its  cont rolling  partie s, if

not individ uals , are e ach  a Sing le Pu rpos e En tity.

11.8 Survival.  To the best of Purchaser's knowledge and belief, the representations, warranties

and cove nan ts se t forth  here in sha ll be tru e and  com plete  in all m ateria l resp ects  as of  the date hereo f and  shall

be true a nd co mp lete in  all ma terial r espects  on the Clo sing  Date  with th e sam e force an d eff ect as if made at

that time.  The representations, warranties and covenants shall survive the Closing for a period of twelve

months following the full and final payment of the Purchase Note and the Purchase Deed of Trust, and shall

not be affected by any investiga tion, verification  or appro val by any party he reof, to  or by anyone on behalf of

any party hereto.

11.9 Assumption of Obligations.  Purc haser is  not the successor of Seller. Pu rchase r agrees  to

assume and agrees to pay and perform the Agricultural Leases and the Leases and Operating Agreements,

if any which  Purcha ser elec ts to assu me a s set forth in numbered Paragraph      above, or as otherwise

exp ress ly provided herein, fro m an d after the  Closing.  Purchaser shall not be liable for accrued liabilities under

the Agricultural Leases and the Leas es and  Opera ting Agre eme nts arising  before C losing. Ap propriate

proration of such obligations will occur at Closing.

11.10 Mo rtgage e's Policy.  A form T-2  Texas Standard Mortgagee's Policy of Title Insurance (the

“Mortgagee Policy”) in the full amount of the Purchase Note, issued by the Title Company and insuring that

Purchaser owns good and indefeasible fee simple title to the Property, subject only to the Permitted Exceptions

and the Non-Permitted Title Exceptions and the Non-Permitted Survey Exceptions which have been waived

or deemed waived by Purchaser, and have been deemed Permitted Exceptions, and that the vendor's lien

retained in the Deed and the Purchase Deed of Trust are first and prior liens on  the Prop erty, subjec t only to

the Permitted Exceptions and the Non-Permitted Title Exceptions and the NonPermitted Survey Exceptions

which have been waived or deemed waived by Purchaser, and have been deemed Permitted Exceptions.

11.11 Roll  Back Taxes.  The  partie s hav e agr eed  to m ainta in the “Agricultural Use” or “Qualified

Open-Space Land” as described in numbered Paragraph    , on the Pr operty except as to a Release Tract

following the satisfaction of the conditions set forth below. The roll back of taxes  shall be allow ed (1) as  to a

Release Tract only, (2) where the Release Value has been paid to Seller, (3) following the recording of a partial

release for such Release Tract, and (4) the taxing authority has provided an unsolicited rollback of the taxes

for such R elease T ract.

11.11.1 Purchaser's Assumption  and Resp onsibility.  Purc haser sh all be e xclusively

resp ons ible for any and all roll back taxes for the Property or any part thereof, and expressly assumes and

agrees to pay any and all such roll back taxes, if, as and when assessed, and shall indemnify and hold Seller

harmless from and against any and all damage, claim, liabilities, or loss, including reasonable attorney's fees

and courts costs, arising out of or in any way connected to any and all rollback taxes.  Provided however,

nothing herein sh all cause  Purcha ser to be responsible for, and Purchaser has not assumed nor agreed to pay

roll back ta xes rela ting to prop erty no t a po rtion o f the P rope rty, including a ny roll back  taxes re lating to prop erty

not a portion of the Property sold by Seller prior to the Closing.

11.11.2 Seller's  Disclaimer and R elease from R esponsibility .  Seller shall have no

respon sibility for any portion of the rollback taxes.  Purchaser hereby waives and releases any claims against

Seller arising out of or in any manner related to any loss, cost or expense whatsoever, arising from or in any

manner related to any future real property taxes due on the Proper ty, including the  rollback o f any real pro perty

taxes as a result of the change of land use and loss of the tax classification and any charges associated

therewith, or otherwise.

11.11.3 Maintenance of Tax Status.  The Agricultural Leases have previously been provided

to Purchaser and have been reviewed and approved by Purchaser.  The Agricultural Leases will not be subject

to termination as provided in numbered Paragraph     and will be assumed by Purchaser.  The parties

acknowledge that the Property is presently assessed under the tax classification of “Agricultural Use” or
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“Qualified Open-Space Land” under statutory or constitutional provisions.  Purchaser sha ll not terminate such

classification, except as pro vided  in numbered Paragraph     abov e, shall tak e any n ecessa ry or re asonab le

action(s) required to maintain such classification, including those set forth in numbered Paragraph 21c above

and the failure to maintain such designation shall be a default under the Purchase Note and Purchase Deed

of Trust.  Purchaser shall a t all times maintain the Agricultural Leases and shall, if necessary to maintain the

tax status, replace the Agricultural Leases with others providing for the same purposes.
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B.3

SALES CONTRACT

This  Sales Contract (the “Agreement”) is made and entered into by and between

__________________, _____ _____  and ___ _____ _____ _____ _ (collective ly, referred to  herein as “Seller”)

and________________ (the “Buyer”), upon the terms and conditions set forth in this Agreement.  Each of

____________, _______ and ____ owns a portion of the Property (as hereinafter defined), and each such

entity’s  obligations as Seller under this Agreement shall apply only to the portion of the Property owned by such

entity.

ARTICLE 1

PURCHASE AND SALE

Under the te rms of th is Ag reem ent, S eller a gree s to sell and  conv ey, and Bu yer agree s to purchase

and acqu ire, ap prox ima tely ________ acres of real property located _____ of  the intersection of ____ and

______, in or near the ________ P.U.D. (as defined in Section 10.04 below ), in Travis Coun ty, Texas, said real

property  being more particularly described as follows:

(a) Land.  [insert land description]

(b) Improvem ents.  All improvements, fixtures, or pe rson al pro perty,  if any, located on,

attached to, or used  in conne ction with the  Proper ty; 

(c) Appurtenances.  all and singular the rights and appurtenances pertaining thereto,

including any right, title and interest of Seller in and to adjacent streets, alleys, and rights-of-way; and

(d) Intangibles.  The  follow ing intang ibles, if any, associate d with  the re al pro perty:

Selle r’s rights under the Restrictive Covenants, the Declaration, the Development and Construction Guidelines,

the site development permits, building permits and fiscal deposited with the City of Austin, the approvals for the

proposed regional storm-water detention pond, and P.U.D. zoning issued by the  City of  Aus tin, §1 0(a)  perm it

issued by the U. S. Department of Fish and Wildlife any other licenses and p erm its with  resp ect to  the P rope rty,

third party warranties or guar anties, if  transfer able, any trad e nam es, if transf erable, us ed in con nection w ith

the Proper ty, water rights , wastew ater rights, u tility rights and dev elopm ent rights associated with or

appurtenant to the real property, including, without limitation rights to receive or install water and wastewater

service from  a govern men tal authority or utility com pany prov iding or reg ulating same, whether owned by Seller

and/or allocable to th e real prop erty which allow for the development of the real property, and Selle r’s righ t, title

and interest in and to any and all of the confidential and Property Information divulged to Buyer pursuant to the

terms of this Agree me nt, inc luding but not limited to surveys, site plans, soil and substrata studies, water

studies, environmental studies, renderings, plans and specifications, engineering plans and studies, landscape

plans and other plans, diagrams or studies of any kind, if any, now or hereafter in Seller’s possession which

relate, in whole or in part, to the real property; and

(e) Contracts .  The contract for the construction of the detention pond and other contracts

related to the Property to be assigned by Seller to Buyer at Closing (the “Contracts Related to the Property ”).

(colle ctively  referred to herein as the “Property”).  A sche matic o f the Prop erty is attached as Exhibit B  which

is attached  hereto  and incorporated herein by reference for all purposes.  Seller shall provide Buyer a listing

of the Contracts related to the Property to be assigned by Seller to Bu yer at Closin g (and ide ntified as s uch) to

the best knowledge of Seller as part of the Property Information.

ARTICLE 2

PURCHASE PRICE

2.1 Purchase Price.  The “Purchase Price” of the P rope rty sha ll be $__________ and shall be

payable in full at the Closing (hereinafter defined) in cash as described below in Article 7 of this Agr eem ent.
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ARTICLE 3

ESCROW DEPOSIT AND INDEPENDENT CONSIDERATION

3.1 Escrow Depo sit.

3.1.1 Deposits .  For the purpose of securing the performance of Buyer under the terms and

provisions of this Agreement and a s a co ndition pre cedent to  the e ffec tivene ss o f this  Agre em ent, B uyer s hall

deliver to ________ Title Company (the “Title Company”) at ___________ , upon Buyer's e xecution  of this

Agree men t, the sum of $50,000.00, (the “Escrow Deposit”), via either a cash depos it, wire trans fer or c ashie r's

check, which shall be held and distributed by the Title Company pursuant to the terms of this Agreement.  Buyer

sha ll deposit an additional sum of $100,000.00 (the “Supp lemen tal Escro w De posit ”) with  the T itle Co mp any,

via either a cash deposit, wire transfer or cashier's check, on or before the expiration of the Review Period

unless Buye r term inates this  Agreem ent during  said Re view Per iod.  Buyer shall deposit an additional sum of

$50,000.00 (the “Appro val  De posit ”) with the Title Company, via either a cash deposit, wire transfer or

cashier’s  check, upon the exp iration of the Approval Period (as defined hereinafter).

3.1.2 Non-refundable; Applicable to Purchase Price.  The Approval Deposit shall be

nonrefundable in all events except the event of Seller’s default under this Agreement and shall be credited

against the Purchase Price at the Closing.  The Escrow Deposit, the Supplemental Escrow Deposit, and the

Approval Depo sit shall be ap plied to the P urchas e Price a t the Closin g subje ct to the other provisions contained

herein.

3.2 Terms of Escrow.

3.2.1 Account.  The E scrow  Depo sit, the Supplemental Escrow Deposit and the Approval

Dep osit  shall b e dep osite d by the Title  Company in interest bearing, federally insured accounts.  For purposes

of this Agreement, the term s “Escro w De posit ”, “Supp lemen tal Escro w De posit ”, and “Appro val De posit ”

sha ll also includ e all interest ea rned the reon. 

3.2.2 Condition to Contract.  Notwithstanding any provisions contained herein or in any

other docume nt or instrument to the contrary, Buyer shall have no rights whatsoever under this Agreement until

the Escrow Deposit has been delivered to the Title Company pursuant to the terms of this Agreement and the

Title  Com pany has  signed th is Agree men t.

3.2.3 Acceptance by Escrow Agent.  The Title Company must sign this Agreement as

evidence that the Title Company agrees to be bound by the obligations contained herein with respect to the

Escrow Deposit, the Supplemental Escrow Deposit and the Approv al Depo sit.  In the event the Title Company

does not s ign th is Agreement, Buyer and Seller shall mutually and reasonably select another title company on

or before th e expiratio n of five da ys following w ritten notice b y either party  to the othe r that s aid se lectio n is

required.

3.3 Independent Consideration. 

3.3.1 Purpose.  As a condition precedent to the effectiveness of this Agreement, Buyer shall

deliver to Seller, upon Buyer’s execution of this Agreement, the sum  of $100.00 (the “Independent

Consideration”), via either a cash deposit, wire transfer, or cashier's check, as independent contract

consideration paid to Seller for Buyer’s option to terminate this Agreement as specifically set forth herein.

3.3.2 Non -refun dable .  The Independent Consideration shall be no n-re fund able in  all

events  and shall not be credited against the Purchase Price at the Closing.
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ARTICLE 4

TITLE COMMITMENT AND OTHER MATTERS

4.1 Title Commitment.

4.1.1 Scope.  Within 15 days after the Effective Date (herein after defined), Seller, at Seller's

sole  cost and expense, shall cause the Title Company to produce and deliver to Buyer a commitment to issue

a standard owner's policy of title insurance (the “Title Commitment”) com mitting to ins ure fee s imple title to

the Property and an easement estate in any easements appurtenant to the Property as being vested in Buyer

upon closin g togethe r with c om plete  and le gible c opies  (to the  extent ava ilable f rom  public  reco rds)  of all

exception documents applicable to the Property that are referred  to in the Title C omm itment (c ollectively with

the Title Commitment, referred to herein as the “Title Docum ents”).  The Title Commitment shall identify the

particular tract out of the Property encumbered by each exception listed in Schedule B.  The Title Company

sha ll be requ ested to  trace  the owne rship  of any outstanding mineral interest and derivative instruments at the

expense of the Buyer.  The Title Commitment and the Title Documents shall be provided by the Title Company

to the Surveyor for the Surveyor’s use in preparation of the Survey.  The Title Commitment shall be reissued

and updated after review by the Title Company of the Survey and an inspection of the Property.  The Title

Company is directed by the parties not to make general exception for “parties in possession,” “roads,”

“tenants ”, or “visible and app arent easem ents ,” but t o only  make specific exception for any such matter as

is determined based upon th e Title  Company’s inspection and/or review of the Survey.  As to any blanket

easement or mineral exception, the Title Company is requested pursuant to Rule P-39 to issue express

insurance insuring the Buyer against loss due  The Title Com pany is instru cted to iss ue to Buye r and  Buye r’s

lender an insured services closing letter as permitted by Article 9.49 of the Texas Insurance Code.

4.1.2 Review Period.  Buyer shall have a period of  15 da ys afte r receipt o f the T itle

Comm itment as revised by the Title Company based on its review of the Survey and an inspection of the

Prop erty,  the Title Documents and the Survey to review same and to deliver to Seller, in writing (delivered  both

by fax and by mail), any objections Buyer may have to any matters contained therein.  Buyer's failure to object

to specific title and survey matters within the relevant time period and in the manner provided in this paragraph

sha ll constitute a waiver of Buyer's right to object to such matters, and all title matters to which Buyer does not

prop erly object shall be deemed waived, accepted and approved by Buyer, except as hereinafter provided.

4.1.3 Cure  Period.  In the event Buyer timely notifies Seller of any objections as provided

above, Seller may, but has no obligation  to, underta ke to elim inate or modify any objectionable matters.  In the

event Seller does not eliminate such matters or otherwise satisfy Buyer's objections within the greater (the

“Cure Period”) of 10 days after receipt of such written notice (“Seller’s Minimum 10 Day Period”) or the 60

day Review Period hereafter provided in Section  5.1.1, Buye r sha ll have  as its  sole  remedy the option either

(i) to term inate this Agreement by giving written notice of termination to Seller within the later to occur of ten

days  after the end of the Cure Period , in which event the Escrow Deposit and the Supplemental Escrow

Depo sit, if any, shall be returned to Buyer, subject to Section s 4.2.2  and 4.3.3 or (ii) to have such objections be

deemed waived, accepted and approved, as provided herein.

4.1.4 Waiver of Objection.  If Buyer doe s not term inate this Ag reem ent in acc ordanc e with

the terms of Section  4.1.3, all uncured title objections and Bu yer’s right to term inate under this Section  4.1 shall

be deemed to be waived for all purposes, and the Escrow Deposit and the S upp lem enta l Esc row D eposit, if

any,  shall become non-refundable except as provided herein.

4.1.5 Permitted Exceptions.  Notwithstanding the foregoing, all matters reflected on

Sch edu le C of the Title Comm itment, liens, assessments and items which are des ignated by the Title Company

as matters to be satisfied at or prior to the Closing shall not constitute Permitted Exceptions, shall not be

deemed approved or waived by Buyer and shall be discharged and satisfied by Seller at or prior to the Closing.

The matters which are reflected on Schedule B of the Title Commitment and matters which are approved or

deemed waived or approved by Buyer as provided herein are referred to here in as the “Permitted Exceptions”.
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4.2 Survey. 

4.2.1 Order.  Within 5 days after the Effective Date, Seller shall,  at Seller's sole cost and

expense, order a survey of the Property (the “Survey”) from  a licensed  Texa s surve yor to be selected by Seller

who is acceptable to Buyer.

4.2.2 Scope.  The Survey shall  be ad dres sed  to Se ller, Bu yer, Bu yer’s le nde r and  the T itle

Company and sh all: 

(1) locate and depict all visible or recorded easements and rights-of-way

(including applicab le record ing data  and eas eme nts app urtenan t to the Prop erty), encro achm ents, co nflicts

and protrusio ns affe cting the P roperty; 

(2) show all improv em ents  located on  the P rope rty;

(3) con tain a metes and bounds description of the Prop erty and ea ch of the  tracts

to be platted; 

(4) set forth the gross square feet within the Property, and each of the tracts to

be platted; 

(5) show the approximate location of any portion of the Property situated within

the 100 ye ar floo d plain  as es tablis hed  by the  mo st rec ent F EMA floo d m ap that inc ludes  the P rope rty;

(6) satisfy the requirements of a C ategory 1A Lan d Title Sur vey acco rding to  the

specifications of the Texas Society of Professional Surveyors’ Manual of Practice for Land Surveying in Texas,

the current “Minimum Standard Detail Requirements for Land T itle Surveys ” jointly established by the

American Land title Association (“ALTA”) and the American Congress on Surveying and Mapping;

(7) show the location of all zoning, use and density classifications, noting any

permitted grandfathered non-conformities, special use permits, variances or the like; and

(8) sha ll state  that th e Su rveyo r has  reviewed  the T itle Comm itment and each

of the Title Documents, state that it satisfies the criteria established by the Title Company for the deletion of the

Sch edu le B survey exception, and specifically identify the Title Commitment and reflect on the S urve y the T itle

Comm itment exception number/letter for each of the matters listed in Schedule B susceptible of location by

Surv ey.

Any different or additional information not set forth above which is requested by Buyer to be included

on the S urve y shall b e at B uyer’s  sole  cost and expense.  In the event this Agreement is terminated for any

reason, except due to Seller’s default, the cost of the Survey up to $10,000.00 shall be deducted from the

Escrow Deposit, the amount so deducted shall be paid to Seller, and the remaining Escrow Deposit, the

Supplemental Escrow Deposit and the Approval Deposit, if any, shall be distributed as provide d in this

Agree men t, all subject to Section  4.3.3.

4.2.3 Description.  The legal description of the Property contained in the Survey shall be

incorporated herein, and the Agreement shall be deemed amended by the substitution of the legal description

of the Property contained in the Survey.  Notwithstanding the foregoing, if, at the time of the Closing, the platting

process has been completed, then the lot and block legal description shall be used to convey that portion of the

Prope rty that has been platted.

4.3 Seller Provided Information.

4.3.1 Property Information.  Within 10 days from the Effective Date, Seller shall deliver

to Buyer a copy of tax bills including, but not limited to, property, personal, rental and special assessments for

the years ending ______ and ________ and current tax appraisals; existing surveys, topographical maps and

engineering studies of the Property; any and all information regarding condemnation notices, proceedings and
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awards; any and all geotechnical, endangered species and environmental inspection reports; site plan studies;

soils  reports; and all other items related to the development of the Property, but only to the extent that the

above-listed items a re in Seller's p osses sion and  relevant to th e owne rship or o peration o f the Prop erty

(colle ctively,  the “Property Information”).

4.3.2 Non-Reliance.  Notwithstanding any provisions contained herein or in any other

document or instrument to the contrary, with respect to the Property Information, Buyer acknowledges and

agrees that (1) the information contained in the Property Information is general in nature and that there are

variations as to  environm enta l and s oil con ditions between por tions  of the  Prop erty,  and from time to time, (2)

Seller is providing  the Prop erty Inform ation as a n acco mm odation, a nd in no e vent sha ll Seller, its owners,

affiliates, officers, employees or agents, be deemed to warrant that any information or theories contained in the

Prope rty Information are true, correct or complete, and any and all warranties, express or implied, with respect

to the Property Information are hereby disclaimed, (3) Buyer shall be sole ly resp ons ible for determining whether

to rely on  the inf orm ation  contained  in the P rope rty Info rmation  and ( 4) in n o eve nt shall Seller, its owners,

affiliates, officers, e mplo yees or ag ents, hav e any liability to Buyer or  to any other party relating to th e soils

conditions, the environ men tal conditions , the Prop erty Inform ation or the  impro vem ents to be constructed on

the Prop erty.

4.3.3 Confidentiality .  The Property Information shall be delivered to Buyer in strict

confidence and s hall  not be disclosed to any third parties, except such engineers and other professionals as

necessary for Buyer to conduct its due diligence on the Property, without the prior written consent of Seller;

provided, that Buyer shall also be entitled to disc lose the P roperty Information without the consent of Seller: (a)

as required by law, court order or subpoena; and (b) to Buyer’s employees, architects, engineers, attorneys,

lenders, partners, investors and other related parties in connection with Buyer’s decision to purchase, planned

development of or loan obtained in connection with the Property.  Buyer hereby agrees that, to the extent Buyer

discloses any Property Information to third party consultants such as engineers and other professionals (other

than Buyer’s legal counsels)  assisting Buye r in co nducting  due d iligenc e, Bu yer sh all obtain from each such

third party an executed consultant confidentiality agreement in the form provided in Exhibit D , attached  hereto

and made a part hereof for all purposes, and Buyer shall promptly forward a copy of such executed consultant

confide ntiality agreement to Seller.  Seller hereby agrees that Buyer, in the course of Buyer’s due diligence and

evaluation of the co nfidential info rma tion, ma y contact S eller’s cons ultants for as sista nce  with B uyer’s

evaluation of the confidential information.  Seller agrees to request Seller’s consultants to be fully cooperative

with Buyer.  Buyer is permitted to contact governmental authorities to make inquiries as to the status of any

policy,  permit or governm ental regulation affecting the Property, and  in so d oing m ay note tha t Buye r is

evaluating purc has ing the Pro perty o r has  cont racte d to purch ase  the P rope rty.

In the event that this Agreement is terminated for any reason, Buyer sha ll return all Property Information

to Selle r within  15 da ys afte r term ination.  De livery o f the P rope rty Info rmation  shall  be a condition precedent

to Buyer’s righ t to receive a  refund o f the Esc row De posit, the Supplemental Escrow Deposit, or the Approval

Dep osit  as set fo rth herein.  Bu yer’s obligation  to return the  Proper ty Inform ation to Seller shall survive any

termination of this Agr eem ent. 

ARTICLE 5

FEASIBILITY STUDY, INSPECTION

AND APPROVAL PERIOD

5.1 Feasibility Study.

5.1.1 Review Period.  Buyer shall have a period of 60 days beginning the day after the

Effective Date (the “Review Period”) to review and study the Property and to determine whether or not the

Prope rty is suitable for Buyer's needs.  Such review and study shall include all inspections, if any, obtained by

Buyer pursuant to Section  5.2 hereof.

5.1.2 Termination.  In the event Buyer determines in its sole opinion, for any or no reason,

that the Proper ty is not suitable for its needs and intended uses or Buyer does not desire to proceed with the

acquisition of the Property, Buyer may terminate this Agreement by giving a written termination notice to Seller

prior to the expiration of the Review Period.  If such notice is delivered by Buyer to Seller within the Review
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Period or if Buyer fails to deliver the Supplemental Escrow Dep osit to  the T itle Company before the end of the

Review Perio d, this  Agre em ent w ill term inate , and  the E scro w De pos it, the S upp lem enta l Esc row D eposit, if

any,  and the Approval Deposit, if any, shall be returned to Buyer by the Title Company, subject to Sections 4.2 .2

and 4.3.3, and  neither pa rty will ha ve an y furth er righ ts or o bligat ions under this Agreemen t, except as otherwise

exp ress ly provided  in this Agre eme nt.

5.1.3 Continuance After Review Period.  Buyer’s delivery of the Supplemental Escrow

Dep osit  to the Title Company prior to the end of the Rev iew Period  is a cond ition prece dent to  this Agreement

continuing in effect beyond the end of the Review Period.  If the termination notice has not been delivered to

Seller within  the Review Period, and the Supplemental Escrow Deposit has been delivered by Buye r to the  Title

Company before the end of the Review Period, then this Agreement will continue in full force and effect, and

the Escrow Deposit and the Supplemental Escrow Deposit shall become non-refundable for all purposes,

except as other wise pro vided in this A greem ent.

5.1.4 Waiver of Title Objections.  If this A gree me nt continues in e ffec t as p rovid ed in

Section 5.1.3 above, Buyer shall be deemed to have waived all rights to object to any title matters which Seller

has not agre ed an d is no t obligated  to cu re, as  well as  all righ ts, if an y, to object to items delivered or made

availa ble to Buyer pursuant to Article 4, and all rights, if any, to object to matters discovered (or matters that

cou ld have, with reasonable diligence, been discovered) during the inspections, if any, obtained by Buyer

pursuant to Section  5.2, and all such items and matters referenced earlier in this sentence shall be deemed

accepted and app roved b y Buyer. 

5.2 Inspection.

5.2.1 Entry .  During the Review Period, Buyer, at Buyer's expense, through its authorized

agents, pers onnel, employees, independent contractors and consultants shall be entitled to enter upon the

Prope rty in order to make such inspections as it may deem necessary.  Buyer shall give Seller not less than one

business day notice of Buyer's inten tion to conduct such inspections and shall advise Seller of the identity of

the firms and /or ind ividua ls authorize d by Buyer to  cond uct s uch  inves tigatio ns an d insp ectio ns.  A ll

investigations and inspections shall be conducted during reasonable business hours.

5.2.2 Indemnification.  Buyer agrees to indemnify Seller and hold  Seller harmless from any

and all claims, demands, liabilities, damages and costs, including attorneys’ fees arising out of or resulting

direc tly or indirectly from any activity of Buyer pursuant to this Section  5.2.1.

5.2.3 Survival.  Notwithstanding any provision of this Agreement to the contrary, the

indem nity set fo rth in  Section  5.2.2 shall s urvive  the C losing  or termin ation  of this  Agreement and shall not be

subject to any limitation or liquidation of damages set forth herein.

5.2.4 Restoration.  If the sale of the Property is not consummated, Buyer shall restore, or

cause to be restored, the surface of the Property to as near the condition thereof, existing prior to any entry by

Buyer, its agents, employees, contractors or representatives due to physical changes to the Property arising

out of or caused by Buyer, its agents, employees, contractors or representatives, as may be practicable.

5.3 Infrastructu re Improvem ents. 

5.3.1 Cooperation.  Durin g the  Rev iew P eriod , Buye r and Seller sha ll coope rate to plan and

develop the P rope rty.

5.3.2 Regu latory Appro vals .  Seller shall attempt to obtain approvals for the proposed

regional storm-water detention pond by the Closing, and S eller is  authorized to impose restrictive covenants,

grant ease me nts and take a ll othe r actio ns re quire d by the City o f Aus tin and any othe r regu latory a utho rity in

connection therewith, all of which re strictive cov enants , easem ents and actions shall be deemed approved by

Buyer and copies of which shall be supplied to Buyer within the Review Period.  At the C losing , Selle r sha ll

assign to Buyer an d Buyer s hall assu me a ll of Seller’s rights  and obliga tions in and  to such approvals, if any.

If, however, Seller does not obtain the approvals by the C losing , Buye r sha ll assu me  all of S eller’s  rights and

obligations in and to  the applica tions  for su ch ap prov als an d sha ll be responsib le for completing the application
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process, obtaining the necessary approvals for the proposed regional storm-water detention pond and

completing the construction of such regional storm-water detention pond.  At the Closing, Seller shall assign

and Buyer shall assume all contracts relating to the storm-water detention pond.

5.3.3 Ponds.  If Seller has funded any of the cost of designing, permitting, constructing

and/or obtaining approvals for said proposed regional storm-water detention pond, then at the Closing, Buyer

sha ll reimburse Seller for such costs not to exceed $___________ as provided in Article 7 herein. 

5.4 Approval Period. 

5.4.1 Platting.  Seller shall have a period of time after the Effective Date in which to use

com me rcially  reasonable efforts to plat the Non-preserve Property (the “Approval Period”); however, such

platting shall not be deemed a condition precedent to the Closing.

5.4.2 Period.  The Approval Period shall commence upon the Effective Date and shall

expire on the earlier of (i) the date that the plat approvals are obtained, or (ii) 50 days after the Effective Date.

5.4.3 Election.  In the event Seller does not plat the Property prior to the expiration of the

Approval Period, then Buyer, as its sole remedy, may elect either (i) to term inate this Agreement by giving a

written term ination notice to  Selle r prior  to the  expir ation  of the  App rova l Perio d, or ( ii) not to  term inate  this

Agree men t and to assume, at the Closing, any and all of Seller’s rights and obligations pertaining to such

platting, and Buye r sha ll be solely responsible for completing such application process and obtaining all plat

approvals.

5.4.4 Termination.  If Buyer elects to terminate this Agreement, such notice shall be

delivered by Buyer to Seller within the Approval Period in order for this Agreement to terminate, in which event

the Escro w Dep osit and th e Supp leme ntal Escr ow De posit, if any, s hall be re turne d to B uyer b y the T itle

Com pany, subject to Section s 4.2.2  and 4.3.3, and neither party will have any further rights or obligations under

this Agreem ent, exc ept as oth erwise e xpress ly provided in this  Agreem ent.

5.4.5 Continuance After Approval Period.  Buyer’s delivery of the Approval Deposit to the

Title  Comp any prior to the expiration of the Approval Period is a condition precedent to this Agreement

continuing in effect beyond the end of the Approv al Period.  If the  termina tion notice h as not be en delivere d to

Seller within the Ap proval Pe riod, and th e Appro val Depo sit has be en delivere d by Buyer to  the Title Company

before the end of  the A ppro val Pe riod, th en th is Ag reem ent w ill cont inue in  full for ce an d eff ect w ith Bu yer

assuming at the Clos ing respo nsibility and obligation fo r obtaining th e plat app rovals, an d the Es crow D eposit,

the Supplemental Escrow Deposit and the Approval Deposit shall become non-refundable for all purposes,

except as other wise pro vided in this A greem ent.

ARTICLE 6

SALE OF PROPERTY AS-IS, WHERE IS, WITH ALL FAULTS

6.1 NO WARRANTIES.   AS A MATERIAL PART OF THE CO NSID ERAT ION F OR T HIS

AGREEMENT, BUYER ACKNOWLEDGES AND AGREES THAT EXCEPT FOR THE WARRANTIES OF

SELLER’S DEED, SELLER HAS NOT MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY

REPRESENTATIONS, WARR ANTIES, PROMISES, COVENANTS, AGREEMENTS OR GUARANTIES OF

ANY KIND OR CHARACTER W HATSOEVER, W HETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN,

PAST, PRESENT OR FUTURE, OF, AS TO, CONCERNING OR WITH RESPECT TO:  (A) THE NATURE,

QUALITY OR CONDITION OF SUCH PROPER TY, INCLUDING, WITHOUT LIMITATION, THE WATER, SOIL

AND GEOLOGY; (B) THE INCOME TO BE DERIVED FROM THE PROPERTY; (C) THE SUITABILITY OF

THE PROPERTY FOR ANY AND ALL ACTIVITIES AND USES WHICH BUYER MAY CONDUCT THEREON;

(D) THE CO MPLIA NCE  OF O R BY T HE PR OPE RTY  OR IT S OP ERAT ION W ITH A NY LA W S, RULES,

ORDINANCES OR REGULATIONS OF ANY APPLICABLE G OVERNM ENTAL AU THOR ITY OR BOD Y,

INCLUDING, W ITHOU T LIMITAT ION, THE  ENDAN GERE D SPEC IES ACT (“ESA”) AND ANY FEDERAL,

STATE, AND/OR LOCAL LAWS AND/OR REG ULATIONS DESIGNED TO IMPLEMENT OR RELAT ED TO

THE ESA; (E) THE HABITABILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF

SUCH PROPERTY; OR (F)  ANY OTHER MATTER WITH RESPECT TO THE PROPERTY.  WITHOUT
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LIMITING THE FOREGOING, S ELLER DOES NOT AND HAS NOT MADE ANY REPRESENTATION OR

WARRANTY REGARDING THE PRESENCE O R ABSENCE OF ANY HAZARDOUS SUBST ANCES (AS

HEREINAFTER DEFINED) ON, UNDER OR ABOUT SUCH PRO PERTY OR THE COMPLIANCE OR

NONCOMPLIANCE OF SUCH PROPERTY WITH THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,

COMPENSATION AND LIABILITY ACT, THE SUPERFUND AMENDMENT AND REAUTHORIZATION ACT,

THE RESOURCE CONSERVATION RECOVERY ACT, THE FEDERAL WATER POLLUTION CONTROL

ACT, THE FEDERAL ENVIRONMENTAL PESTICIDES ACT, THE CLEAN WATER ACT, THE  CLEA N AIR

ACT, THE TEXAS NATURAL RESOU RCES COD E, TH E TEX AS W ATE R CO DE, T HE T EXA S SO LID

WASTE DISPOSAL ACT, THE TEXAS HAZARDOUS SUBSTANC ES SPILL PREVENTION AND CONTROL

ACT, ANY SO CALLED FEDERAL, STATE OR LOCAL “SUPERFUND” OR “SUPER LIEN”  STATUTE, OR

ANY OTHER STATUTE, LAW, ORDINANCE, CODE, RULE, REGULATION, ORDER OR  DECREE

REGULATING, RELATING TO OR IMPOSING LIABILITY (INCLUDING, WITHOUT LIMITATION, STRICT

LIABILITY) OR STANDARDS OF CONDUCT CONCERNING ANY HAZARD OUS SUBSTANCES

(COLLECT IVELY, THE “HAZARDOUS SUBSTANCE LAWS”).  FOR  PUR POS ES O F TH IS AGREEMENT,

THE TERM “HAZARDOUS SUBSTANCES ” SHALL MEAN AND INCLUDE, WITHOUT LIMITATION, (A)

THOSE ELEMENTS OR COMPOUNDS WHICH ARE CONTAINED ON THE LIST OF HAZARDOUS

SUBSTANCES AND/OR HAZARDOUS WASTES ADOPTED BY THE UNITED STATES ENVIRONM ENTAL

PROTECTION AGENCY AND THE LIST OF TOXIC POLLUTANTS DESIGNATED BY CONGRESS OR THE

ENVIRONMENTAL PROTECTION AGENCY OR DESIGNATED UND ER ANY HAZARDOUS SUBSTANCE

LAWS; (B) ASBESTOS; (C) UNDERGROUND STORAGE TANKS, WHETHER EMPTY, FILLED OR

PARTIALLY FILLED WITH ANY SUBSTANCE; (D) PETROLEUM AND PETROLEUM BASED SUBSTANCES;

AND (E) ANY OTHER SUBSTANCE WHICH BY ANY REQUIREMENT OF ANY GOVER NMENTAL

AUTHORITY REQUIRES SPECIAL HANDLING OR NOTIFICATION OF ANY GOVERNMENTAL AUT HOR ITY

IN THE COLLECTION, STORAGE, TREATMEN T OR DISPOSAL OF SUCH SUBSTANC E.  BUYER

FURTHER ACKNOW LEDGES AND AGREES THAT BEING GIVEN THE OPPORTUNITY TO INSPECT THE

PROPER TY, BUYER WILL BE PURCHASING THE PROPERTY PURSUANT TO ITS INDEPENDENT

EXAMINATION, STUDY, INSPECTION AND KNOWLEDGE OF THE PROPERTY, AND BUYER IS RELY ING

UPON ITS OWN DETERMINATION OF THE VALUE OF THE PROPERTY AND USES TO WHICH THE

PROPERTY MAY BE PUT, AND NOT ON ANY INFORMAT ION PROVIDED OR TO BE PROVIDED BY

SELLER.  BUYER FURTHER ACKNOW LEDGES AND AGREES THAT ANY INFORMATION PROVIDED OR

TO BE PROVIDED WITH RESPECT TO THE PROPERTY WAS OR WILL BE OBTAINED FROM A VARIETY

OF SOURCES AND THAT SELLER HAS NOT MADE AND WILL NOT BE OBLIGATED TO MAKE ANY

INDEPENDENT INVESTIGATION OR VERIFICATION OF SUCH INFORMATION AND SELLER MAKES NO

REPRESENTATIONS AS TO THE ACCURACY OR COMPLETENESS OF SUCH INFORMATION.  THE

OCCURRENCE OF THE CLOSING  SHALL CON STITUTE  AN ACKNO WL EDGME NT BY BUYER THAT THE

PROPERTY WAS ACCEPTED WITHOUT REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED

(EXCEPT FOR THE WARRANTIES OF TITLE SET FORTH IN THE DEED), AND OTHERWISE IN AN “AS

IS”, “WHERE IS”, AND “WITH ALL FAULTS”  CONDITION BASED SOLELY ON BUYER'S OWN

INSPECTION.  THE ACKNOW LEDG MEN TS AN D AG REEM ENT S OF  BUYE R SET  FOR TH IN  THIS

PARAGRAPH SHALL SURVIVE THE CLOSING AND SHALL NOT BE MERGED THEREIN.  THIS ENTIRE

PARAGRAPH SET FORTH IN CAPITALIZED TYPE HAS BEEN THE SUBJECT OF NEGOTIATION

BETWEEN  THE  PART IES TO  THIS  AGR EEM ENT , AND  THE  TER MS C ONT AINED  IN THIS  PARAGRAPH

HAVE BEEN  BARG AINED  FOR  AND  ARE A  MAT ERIA L PART O F TH E CO NSID ERAT ION F OR T HIS

AGREEMENT.    THE DEED, AND ANY OTHER CONVEYANCING DO CUMENTS, DELIVERED AT THE

CLOSING SHALL CONTAIN DISCLAIMERS OF WARRANTY AND “AS IS” LANGUAGE AS SET FORTH

ABOVE. 

ARTICLE 7

CLOSING

7.1 Closing.  

7.1.1 Closing Date .  The “Closing” of th is transaction shall occur at the  office of th e Title

Company on the fifth day after the expiration of the Review Period, or at such other time, date and place as

Seller and Buyer may mutually agree upon (which date is herein referred to as the “Closing Date ”).  
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7.1.2 Extension.  Buyer may extend the Closing for one  45 day period by giving written

notice to Seller and  paying to  Seller a non-refundable fee of $50,000.00 before the end of the Review Period

as consid eration to S eller for the e xtension .  The co nsidera tion which  mus t be paid by B uyer in orde r to

purchase the extension shall be non- refundable to  Buye r in all  events and shall not be credited against the

Purchase Price at the Closing.

7.2 Seller's  Obligations.  At the  Clos ing, S eller s hall:

7.2.1 Deed.  Delive r to Bu yer 3 d uly executed and acknowledged Special Warranty Deeds

(from ____, ____ and ____, respectively) conveying good  and in defe asib le title in fe e sim ple to  each  entity’s

respective portion of the Property, each deed being substantially in the form attached hereto as Exhibit C  and

incorporated herein by reference for all purposes.

7.2.2 Possession.  Delive r to Bu yer po ssession of th e Pro perty.

7.2.3 Title Policy.  Pay the Title Company the basic  prem ium f or a T exas  Own er's Title

Policy to be issued by the Title Company in Buyer's favor in the full amount of the Purchase Price, insuring

Buyer's  fee simple title to the Prop erty, subject only to those title exceptions allowed under this Agreement, such

other exceptions as may be accepted by Buyer, or deemed accep ted by Buye r as prov ided in this A greem ent,

and the s tand ard p rinted  exceptions conta ined in  the usua l form  of Texas Ow ner's  Title P olicy.   Buyer shall pay

the Title  Com pany’s fee  for ins pec ting th e Pro perty a nd de leting  the exception  for rig hts o f par ties in  poss ess ion

in Schedu le B of  the T itle Po licy.

7.2.4 Title Comp any Docu ments .  Execute and deliver such other documents as the Title

Company may reasonab ly require in order to consu mm ate the transaction contem plated unde r this Agre eme nt.

7.2.5 Costs .  Pay Seller's Closing costs and expenses, as described in Section  7.5.

7.2.6 FIRPTA.  Execute  and d eliver an affidavit regarding FIRTPA compliance as described

in Section 14.12 below.

7.2.7 Commission.  Pay the commission costs of Duncan Commercial as provided by

separa te com miss ion agree men t.

7.2.8 Fiscal Assignment.  Execute and deliver an assignment of all Seller’s right and

interest in Selle r’s ca sh fis cal de pos its rela ted to  the P rope rty held  by any governmental entity, to the  extent sa id

cash fiscal deposits are reimbursed to Seller by Buyer.

7.2.9 Assignmen ts.  Execute and deliver one or more documents assigning, to the extent

and in the manner allowed by law, any and all of Seller’s rights and obligations in and under (a) the

Confide ntiality Agreemen ts executed by Seller and Seller’s Consultants and other persons, suc h as prospective

Buyers, (b) the Contracts related to the Property (identifying with particularity each such Contract and the

obligations being assumed), and (c) Intangible Property, including the Restrictive Covenants, the Declaration,

the Development and Construction Guidelines, the PUD, the 10(a) Permit, the approvals for the proposed

regional storm -wate r dete ntion  pond  and a ll Con tract s rela ted to  the P rope rty.

7.3 Buye r's Obligations.  At the  Clos ing, B uyer s hall:

7.3.1 Price Paid .  Deliver to Seller the Purchase Price either in cash, by cashier's check,

by wired funds or by other ins trume nts or m eans a ccepta ble to Seller in Seller's sole discretion not later than

2:00 p.m. on the Closing Date.  Su bject to  Section  12.4 hereof, the Escrow Deposit, the Supplemental Escrow

Depo sit, and the Approval Deposit, if any, shall be applied to the Purchase Price at the Closing.

 

7.3.2 Title Policy Endorsem ents .  Pay the Title Company the additional premium and the

inspectio n fee for the deletion of the rights of parties in possession exception and the boundary survey

exception, except for shortages in area, if desired by Buyer.
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7.3.3 Costs .  Pay Buyer's Closing costs and expenses, as described in Section  7.5.

7.3.4 Title Comp any Docu ments .  Execute and deliver such other docu me nts as the  Title

Company may reas onably require in order to consum mate  the transa ction con temp lated und er this Agr eem ent.

7.3.5 Pond.  Pay to Seller the portion of the cost of the planning and development of the

regional storm-water detention pond, not to exceed $____________.

7.3.6 Fiscal Replacement.  Reim burs e or re place all Se ller’s  cash fis cal depo sits related

to the P rope rty held  by any g over nm enta l entity.

7.3.7 Bonds.  Replace all Seller’s non-cash fiscal surety (Letters of Credit or Bonds) related

to the P rope rty held  by any g over nm enta l entity.

7.3.8 Assumptions.  Execute and deliver one or more docum ents assuming and accepting

an assignment of any and all of Seller’s rights and obligations under the Restrictive Covenants, the Declaration,

the Development and Construction Guidelines, the PUD, the Permit, approvals for the proposed  regional storm-

water detention  pond  and a ll cont racts  relate d to th e Pro perty.

7.4 Adjustments  to the Purchase Price.  

7.4.1 Items.  The  following adjustm ents to the Purchase Price sha ll be made between Seller

and Buyer and shall be prorated on a per diem basis as of the day of the Closing: real estate and personal

property  taxes, ad valorem taxes and other state, city, county or other governmental taxes, charges and

asses sme nts affecting the Property on the basis of the time for which the same are levied, assessed or paid

(except for special assessments such as paving assessments, which t are payable over multiple years; any

such special assessm ents are not to be prorated but paid by Seller at Closing).  If the rate of any such taxes,

charges or assessm ents are not fixed before the date of the Closing, the adjustment thereof shall be on the

bas is of the rate for the previous year applied to the latest assessed valuation for each taxing authority.  If, after

the Closing, any adjustments made at the Closing pursuant to this Section  7.4 prove to be erroneous, then

either party hereto who is entitled to additional monies shall invoice  the other p arty for suc h additiona l amou nts

as ma y be ow ing, and su ch am oun ts sh all be paid within ten days from the receipt of the invoice; provided,

however, that Seller shall not be responsible for (and shall have no obligation to re-prorate taxes based upon)

any increases in tax assessments based upon improvements to the Property which are m ade su bsequ ent to

the Closing D ate. 

7.4.2 Rollb ack Taxes.  Seller sha ll be solely responsible for and shall pay all rollback taxes,

penalty or interest associated therewith on the Property, if any, whether or not triggered by t his  sale of the

Prope rty or by Buyer’s use of the Property after Closing.  If the Property will be subject to roll back taxes, they

sha ll eithe r be p aid at  Clos ing an d a fu ll relea se ob tained from th e tax ing au thoritie s or an appropria tely

estimated amount shall be escrowed with the Title Company and the roll back tax and any associated penalties

and interest paid to the taxing authorities at the earliest date that such amounts may be paid.  Obligations of

this Section shall survive Closing.

7.5 Closing and Othe r Costs.  All costs and expenses of the Closing, and ce rtain other c osts

associated with the sale and purchase of the Property, shall be borne and paid as follows:

7.5.1 Escrow Fee.  The escrow fee, if any, charged by the Title Company sha ll be paid one-

half  by Seller and one-half by Buyer.

7.5.2 Title Policy.  Fees for the Title Commitment and the T exas Ow ner's  Title P olicy sh all

be paid by Seller, exclusive of deletion of the boundary survey exception, except for shortages in area and any

fees for inspecting the Property in order to delete the exception for rights of parties in pos session , whic h sha ll

be paid by Buyer.

7.5.3 Filing Fees.  Filing fees for the deed, and any deed of trust and/or other financing

docum ents shall be paid by Buyer.  Filing fe es for an y releases  of liens or s imilar doc ume nts shall be paid by

Seller.
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7.5.4 Party’s  Own Expenses .  Except as otherwis e expre ssly provide d in this Agr eem ent,

each party s hall pa y any an d all co sts a nd ex penses  incur red b y the re spective p arty in  connection with th is

Agreement and the transactions contemplated hereby, including, without limitation, attorneys’ fees and

expenses.

7.6 Survival.  The agreem ents as  to proration s, adjus tmen ts, reimbursements, replacemen ts and

so forth in this Article 7 shall survive the Closing and shall not be merged therein.

7.7 Closing Statements .  Buyer and Seller acknowledge and agree that the Title Company shall

prepare separate closing statements for each of _____, _____ and _____ in connection with the portion of the

Prope rty being  conv eyed  by eac h res pec tive en tity.

ARTICLE 8

REAL ESTATE COMMISSIONS

Seller and Buyer hereby represent and warrant one to the other that neither party contracted with any

real estate brokers, finders or other parties in connection with this transaction, other than

__________________, and that neither party has taken any action which would result in any real es tate

broker's, finder's or other fees being due and  payable to a ny perso ns or en tities other tha n ____ _____ _ with

respect to the transaction contemplated here by.  Each party hereby agrees to indemnify and hold the other

harmless from any loss, liability, damage, cost or expense (including reason able attorn eys’ fees) re sulting to

the other pa rty by reason of the bre ach of th is repres entation a nd warr anty.  At the C losing, Se ller shall pay to

__________ a commission as provided for by separate commission agreement between Seller and

__________.  Notwiths tanding a nything to the  contrary c ontained  in this Agre eme nt, the indem nities set for th

in this parag raph sh all survive the  Closing o r termin ation of this A greem ent.  

ARTICLE 9

COVENANTS OF SELLER

Between the E ffec tive D ate and the Clo sing , Selle r sha ll:

9.1 Maintenance.  Maintain the Property in its normal manner and in the ordinary course of its

business;

9.2 Discharge Liens.  Allow no liens or encumbrances to be imposed or exist on the Property that

will not be paid or discharged at the Closing; and

9.3 Notify as to Litigation.  Promptly advise Buyer in writing of any litigation initiated with respect

to the Property of which Seller becomes aware.

ARTICLE 10

ACKNOWLEDGM ENTS, REPRESENTATIONS 

10.1 Restrictive Covenants and Development and Construction Guidelines. 

10.1.1 CC&Rs.  Buyer acknowledges that the Property is currently subject to the Declara tion

of Covenants, Restrictions and Easements (the “CC&Rs”) recorded at Volume ________, Page _______ of

the Real Property Records of Travis County, Texas.

10.1.2 Guidelines.  Buyer furth er ack nowled ges tha t, pursua nt to the C C&R s, the Pro perty

is subj ect to  the D evelo pm ent and C ons truct ion G uidelin es pr om ulgated in  accord ance w ith the CC &Rs.  A

copy of the Developme nt and Construction Guidelines has be en delivered to Buyer.

10.1.3 Permitted Excep tions.  Buyer agrees that the CC&Rs, the Declaration and the

Development and Construction Guidelines are Permitted Exceptions.
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10.1.4 Compliance.  Buyer further agrees to comply with the CC&Rs, the Declaration, and

the Development and Construction Guidelines, including, but not limited to complying with all architectural

con trols  containe d within the C C&R s and the  Develop men t and Co nstruction  Guideline s. 

10.2 Assignment and Assum ption of Certain R ights and Perm its.  At the Closing, Seller shall

assign and Buyer shall assume and accept an assignment, to the extent and in the manner allowed by law, of

any and all of Seller’s rights and obligations under the CC&Rs, the Declaration, the Development and

Construction Guidelines, the PUD and the Permit (as defined below).  Additionally, Seller shall assign and

Buyer shall assume and accept an assignment of all contracts related to the Property which have been provided

to Buyer du ring the R eview Pe riod.  Buyer and Seller agree to cooperate after the Closing to change the holder

of the Permit from S eller to Buyer.  Buyer and Seller will also perform all acts required or reasonably necessary

under Federal regulations to effect the transfer of the Permit, including but not limited to preparing and filing

a joint submission of Buyer and Seller with the U.S. Fish and Wildlife Service.

10.3 Back-Up Contracts.  Notwithstanding any other provision herein, Buyer acknowledges and

agrees that Seller may enter into one or more “back-up co ntracts” (i.e., a contrac t in which the  buyer’s rights

and Seller’s obliga tions are s ubject to  the rights of Buyer pursuant to this Agreement) with other persons or

entities for the sale of the Property or portions thereof.

10.4 Planned Unit Develop ment;  Sectio n 10(a)  Perm it.  Buyer ac know ledges th at the Pro perty

within  an area  that is subje ct to the Planned Unit Development and Conceptual Land  Use  Plan , City of  Aus tin

Case No. C ___________ (the “PUD”) and a Section 10(a) permit (the “Perm it”) issued by the U.S. Fish and

W ildlife Service effective ____ _______, 2004.  A ll of Buyer’s activities on the Non-preserve Property and the

Preserve are s ubje ct to th e term s and  prov isions  of the  PUD  and the Perm it, and  Buye r cov enants th at it sh all

conduct its activities and shall cause its agents, employees and invitees to conduct their respective activities

on the Property in compliance with the PUD and the Permit and in such a way that the PUD or the Perm it is not

violated or jeopardized.  Buyer hereby indemnifies Seller, its agents, partners  and em ployees a nd agre es to

hold  Seller, its agents, partners and employees harmless from and against any loss, damage, claim, cost or

liability,  including attorneys’ fees, that Seller, its agents, partners or employees may incur or become subject

to as a r esu lt of the  brea ch of  its covena nt in the im me diate ly prec eding  sentence.  Th is indem nity and Buyer’s

other obligations under this Section  10.4 shall survive  the Clos ing or the te rmina tion of this Ag reem ent.

10.5 Surviv ability.  The provisions of this Article 10 shall survive the Closing of this transaction and

sha ll not be merged therein.

ARTICLE 11

CONDEMNATION

In the event between the Effective Date and the Clos ing D ate any con dem nation or e min ent dom ain

proceedings are initiated which might result in the taking or dam aging  of eig ht ac res o r mo re of  the P rope rty,

Buyer may, at its  option and as its sole remedy, either (i) terminate this Agreement by giving written n otice to

Seller within  ten days after Buyer receives notice of condemnation or eminent domain proceeding, in which

event all rights and obligations of the parties hereunder shall cease, and the Escrow Deposit, the Supplemental

Escrow Deposit, if any, and the Approval Deposit, if any, shall be returned  to Buyer, su bject to  Section s 4.2.2

and 4.3.3, or (ii) waive this right of termination, proceed to the Closing, and either receive the condemnation

proceeds or an assignment of Seller’s right thereto.

ARTICLE 12

DEFAULT AND REMEDIES

12.1 Default by Seller.  In the event of a breach or default by Seller in the performance  of its

coven ants under this Agreem ent (except as a result of a default by Buyer), and the continuation of such breach

or default for ten days after written notice thereof has been given by Buyer and received by Seller (“Notice and

Cure  Period”), Buyer shall have the right, as its sole and exclusive remedy with respect to such breach or

default,  to terminate this Agreement by giving written notice thereof to Seller, whe reup on ne ither p arty sh all

have any further rights or obligations under this Agreement except as specifically provided otherwise in this

Agree men t, and the Title Company shall deliver the Escrow Deposit, the Supplemental Escrow Deposit and
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the Approval Deposit to Buyer (subject to Sections 4.2.2 and 4.3.3 above), unless Buyer elects (by giving written

notice (“Election Notice”) to Seller within 180 days after the expiration of the Notice and Cure Period and by

filing a lawsuit for specific performance within such 180-day period), to enforce specific performance of  Selle r’s

obliga tions  unde r this A gree me nt and acc ept such  title as  Selle r is ab le to convey, in wh ich ev ent B uyer’s

purs uit of such specific performance remedy shall be Buyer’s sole and exclusive remedy; provided, however,

with respect to (A) any title exceptions which existed prior to the effective date of the Title Commitment and

which are d iscovere d by the Title  Company for the first time afte r Buyer ha s receive d the Title C omm itment,

and (B) any title exc eptions w hich arise  after the e ffective da te of the Title Commitment which are not caused

by Seller, Seller shall reasonably cooperate with the Title Company in the e limin ation  of su ch title  exceptions

(but shall not be required to incur costs or to institute litigation to eliminate said title exceptions), the Closing

sha ll occur as scheduled, and said title exceptions (to the extent no t elim inated) sh all be additional Permitted

Exceptions, unless Buyer, as its sole and exclusive remedy in lieu of the specific performance remedy provided

above, terminates this Agreement by giving  written not ice to  Selle r by no  later th an the ear lier of ( i) five days

after the T itle Company or Seller gives Buyer written notice of such title exceptions, or (ii) the Closing Date , in

which event Buyer shall receive a refund of the Escrow Deposit, the Supplemental Escrow Deposit and the

Approval Deposit (subject to Section s 4.2.2  and 4.3.3 above), and the parties hereto shall have no further

obligation to each other except as otherwise expressly provided herein.

Notwithstanding the forego ing (i) Seller shall not be entitled to receive written notice and a ten-day

opportu nity to cure in connection with Seller’s default in closing the transaction contemplated hereby on the

Closing Date set pursuant to Section  7.1, and (ii) in case of such default by Seller in failing to timely close, the

Election Notice must be given and any lawsuit for specific performance must be filed (if Buyer elects to pursue

such remedy) within 180 days following the Closing Date provided for in Section  7.1.

Notwithstanding anything to  the contrary contained herein, Buyer’s failure to give the Election Notice

and file a lawsuit for specific performance within the applicable time period set forth above shall constitute an

irrevo cab le election by Buyer not to pursue its remedy of specific performance, in which event this Agreement

shall automatically terminate and neither party shall have any further rights or obligations under this Agreement

(except as otherwise expressly provided herein).

In no event shall Seller be liable to  Buye r for d am ages (wh ethe r actu al, specu lative,  cons equentia l,

punitive or oth erwis e) fo r a bre ach  or de fault in  the performance of Seller’s cov enants  under th is Agree men t,

except as provided in Section  12.3 below.

12.2 Defau lt by Buyer.  In the event that performance of this Agreement is tendered by Seller and

the sale is not consummated through default by Buyer, then Seller, as Seller’s  sole a nd ex clus ive reme dy, shall

have the right to terminate this Agreement by giving written notice thereof to Buye r, whe reup on the Title

Company imm ediately sha ll deliver the Es crow D eposit,  the Supplemental Escrow Deposit and the Approval

Dep osit  to Seller, free of any claims by Buyer, as  liquidated da mag es, and  neither pa rty hereto shall have any

further rights or obligations under this Agreement except as specifically provided otherwis e in this Agr eem ent.

The Escrow Deposit, the Supplemental Escrow Deposit and the Approval Deposit constitute a good  faith

estima te of actua l dama ges tha t Seller wou ld suffer a nd sha ll be liquidated damages for default of Buyer

because of the  difficulty, inc onve nienc e and  unce rtainty o f asc ertain ing Seller’s  actual dam ages for  Buye r’s

failure to close this  Agreem ent.

12.3 Other Remedies.  If Selle r willfu lly defaults in its obligation to close, then Buyer, in lieu of the

specific  performance remedy set forth in Section  12.1 above, shall be entitled to pursue actual damages

caused by suc h def ault on the  part o f Selle r (pro vided , how ever , the m axim um liability of Seller for such

damages shall be $100,000.00 except in the case of Seller's default of Seller's covenant in Section  15.1 as to

which there will be no maximum liability of Seller for such  dam ages).  E ach pa rty shall have the right to pursue

a claim for any and all actual damages against the other party (i) for a brea ch of  any co vena nt contained he rein

that is performable after or that survives the occurrence of the Closing, or (ii) for a breach of any representation

or warranty made by the other party in this Agreement.  In no event shall either party be lia ble for any

speculative, consequential or punitive damages.

12.4 Disbursement of Escrow  Deposits .  Seller and Buyer expressly agree that notwithstanding

any provisions contained herein or in any other docum ent or instru men t to the contra ry, the Escr ow De posit,
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the Supplem enta l Esc row D eposit and the Appro val Deposit shall be disbursed by the Title Company to Seller

at 5:00  p.m ., Aus tin, Te xas  time , on th e Clo sing  Date  if this A gree me nt shall not have been fully closed and

funded (with “collected funds” at the  esc row d epository bank used by the Title Company) by such time, unless

and only unless the failure to close and fund sh all have be en cau sed by Se ller's defau lt.  Seller sha ll deliver to

the Title Company and Buyer, on or after such time, a certificate stating that Buyer has defaulted under the

terms of this Agr eem ent and S eller is entitled to th e Escr ow De posit,  the S upp lem enta l Esc row D eposit and

the Approval Deposit.  All parties to this  Con tract  expr ess ly and ir revo cab ly instruct the Title Company to make

such disbursement of the Escrow Deposit, the Supplemental Escrow Deposit and the Approval Deposit, without

any other written authorization from any parties hereto, and all parties do  hereby ag ree to indem nify an d hold

the Title C om pany harm less  for m akin g any d isbu rsem ent in  an attempt to comply with the provisions hereof.

These indem nities shall su rvive the C losing or ter mina tion of this Ag reem ent.  Nothing in this Article 12 shall

delay the Title C omp any in disbu rsing the E scrow  Depo sit, the Sup plem ental Esc row De posit and the Approval

Dep osit  as described in this Section  12.4, and the Title Company shall disburse those items in accord ance w ith

the terms of this Section  12.4 regardless of any notice and cure period contained herein.

12.5 Attorneys’ Fees and C osts .  In the event of litigation regarding this Agreement, the non-

prevailing party shall be obligated and agrees to pay reasonable attorneys’ fees and expenses incurred by the

prevailing party, wheth er at the trial or a ppellate  level.  This provision shall survive the Closing or termination

of this Agree men t.

ARTICLE 13

NOTICES

All notices, demands, requests, and other communications under this Agreement must be in writing

and shall be deemed rec eived on the date of delivery if delivered by hand or by facsimile to the party to whose

attention it is directed and the sending telecopier generates confirmation of sending, or on the third business

day if sent by registered or certified mail, return receipt requested, postage prepaid, or on the next day if by

nationally recognized overnight courier service, addressed as follows:

If to Seller:

If to Buyer:

or such other address as either party h ereto designates to the other in writing or not less than five days’

advance notice.

ARTICLE 14

MISCELLANEOUS

14.1 Assignment of Agreement.  This  Agre em ent m ay only  be assigned by Buyer with  Selle r’s

prior written con sen t or in w hole o r in part to one of more entities of which Buyer is a participant.  Any assignee

of Buyer must expres sly assume all of Buyer’s liabilities, obligations and duties hereunder.

14.2 Texas Law  to Apply .  This Agreement shall be construed under and in accordance with the

laws of the  State  of Texas, and all ob ligations of  the parties  crea ted hereu nder are p erfo rmable in  Travis

Cou nty, Texas.

14.3 Parties Bound.  This Agreement shall be binding upon and inure to the benefit of the parties

and their respective successors and assigns.

14.4 Legal Construction.  In case any one or more of the provisions contained in this Agreement

sha ll for any reason be held to be invalid, illegal or unenforceable in any respect, this invalidity, illegality or

unenfo rceability shall not affect any other provision hereof, and this Agree me nt shall be c ons trued  as if  the

invalid, illegal or unenforceable provision had never been contained herein.

14.5 Prior Agreements  Superseded.  This Agreement constitutes the sole and only agreement

of the parties and supersedes any prior understandings or written or oral agreements between the parties
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respecting the w ithin subje ct m atter .  This  Agre em ent m ay only  be amended by a written document, signed by

both Selle r and  Buye r. Th is Ag reem ent m ay not  be am ended or ally.

14.6 Time of Essence.  Time is of the essence in this Agreement, including but not limited to each

and every time constraint and deadline imposed by the terms of this Agreement, together with the obligation

of the parties to close the transaction contemplated by this Agreement on the Closing Date; provided, however,

if any da te specifie d her ein or  if the la st da te of a ny tim e spe cified  here in is a Saturday, Sunday or national bank

holida y, such date shall be extended to the next following date that is not a Saturday, Sunday or national bank

holida y.

14.7 Gender.  Words of any gender used in this Agreement shall be held and construed to include

any other gender, and w ords  in the s ingula r num ber s hall be  held to  includ e the  plura l, and vice versa, unless

the context requires otherwise.

14.8 Recordation Prohibited.  In no  even t sha ll this Agreement or any memorandum hereof be

recorded without the prior written consent of Seller, which may be granted or withheld in Seller's sole discretion

and judgment, and any such rec orda tion o r attem pted  reco rdatio n sha ll constitute a breach of this Agreement

by the party responsible for such recordation or attempted recordation.

14.9 Com pliance wi th Texas Real Estate License Act.  IN ACCORDANCE WITH THE

REQUIREMENTS OF SECTION 20 OF THE TEXAS REAL ESTATE LICENSE ACT, Buyer IS HEREBY

ADVISED THAT Buyer SHOULD BE FURNISHED WITH OR OBTAIN A POLICY OF TITLE INSURANCE OR

Buyer SHOULD HAVE AN ABSTRACT COVERING THE PROPERTY EXAMINED BY AN ATTORNEY OF

Buyer'S  OWN SELECTION.

14.10 Acceptance of Offer. This instrument shall be reg arded a s an offe r by Buyer to  Seller, and

sha ll be open for acceptance until 5:00 o'clock p.m., Central Time, on the date that is five days after Seller

receives three executed copies of this Agreement from Buyer.  This offer may be accepted by Seller only by

the delivery of one executed copy of this Agreement to Buyer by the time specified for acceptance.

14.11 Effective Date .  As used herein, the term “Effective Date ” shall mean the date on which the

Title  Com pany ack nowled ges rec eipt of a fully sign ed cop y of this Agre eme nt and the  Escro w Dep osit. 

14.12 FIRPTA Compliance.   At the Closing, Seller shall deliver to Buyer, in recordable form, an

affidavit  prepare d by Buyer's  attorney an d sworn  to by Seller and all other persons and entities, if any, owning

an interest in the subject property, under penalty of perjury, stating:

14.12.1 The taxpayer identification number for Seller a nd fo r all pers ons  and e ntities , if any,

owning an interest in the Property; and

14.12.2 That neither Seller nor any person or entity owning an interest in the Property is a

foreign person within the meaning of the Foreign Investment in Real Prope rty Tax Act, (“FIRPTA”), as amended

by the Tax Reform Act of 1984; and

14.12.3 That Buye r is not required to withhold any sums under FIRPTA, as amended by the

Tax Reform Act of 1984, at the Closing.

14.13 Authority.  Each p arty warran ts and re presen ts to the other that it is now and shall at the

Closing be in good standing, fully authorized to do business in Texas, in compliance with all applicable laws,

rules, and r egu lations, and fully licensed, authorized, and empowered to perform its respective rights and

obligations under this Agreement without the need for further consent, approval, or ratification from any other

person or en tity.

14.14 Treatment as Like-Kind Exchange.  Buyer and Seller acknowledge and agree that Seller or

Buyer, as the case m ay be, m ay desire to h ave the T ransac tion as to a p ortion of the  Proper ty to Buyer qualify

as a deferred like-kind exchange within the meaning of Section 1031 of the Internal Revenue Code of 1986,

as amended.  In such event, Seller or the Buyer, as the case may be, may effectuate a deferred like-kind
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exchange through the use of an intermediary in the manner described in the appropriate Treasury Regulations.

Buyer and Seller agree to cooperate in effectuating such a deferred like-kind exchange through the use of such

an intermediary including consenting to an assignment of Seller’s or Buyer's rights under this Agreement to an

interm ediar y, with no liability or cos t to the othe r party to this Ag reem ent.

ARTICLE 14

DISPOSITION OF THE PROPERTY B Y SELLER

15.1 General.  Notwiths tanding a ny provision  of this Agr eem ent to the contrary, prior to the due

termination or expiration of this Contract, Seller covena nts th at it sh all not  conv ey, assign , or lea se the Pro perty,

or any part thereof, to any person or entity other than Buyer in a transaction that survives closing of the sale of

the Property to Buyer; and this provision.

[Execution and ex hibits]
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B.4

Escrow Agent’s Receipt and Agreement

Date: ______________

Re: Sales Contract between ____ _______ (“Seller”) and__________ _ (“Buyer”)

GF # ___________________ .  Property: _______________ .

1. Earnest Money.  ____________________, as Escrow Agent hereby acknowledges receipt

of check in the amount of $____________, tendered as Earnest Money to be held  by Escrow  Agent in

accordance with the term s and c onditions of the referenced Sales C ontract (“Earnest Money”).  Escrow Agent

does not assume and shall not incur any liability, implied or otherwise, as a result of any banking institu tion’s

dishonor of such check for any reason, or the performance or non-pe rform ance b y any party to the C ontract.

If the check is dishonored for any reason after being deposited for collection, Escrow Agent may, at its option,

notify all parties to the transaction of such dishonor, require that any replacement of the dishonored check be

accomplished with a cashier check or deposit by wire transfer of funds, and collect any banking charges

incurred by Escro w Agen t as a result of such dishonor. The Earnest Money has been deposited into the general

trust account maintained by Escrow Agent for use with escrow funds, which is a non-interest bearing account.

Escrow Agent shall not be liable for any interest or other charge  on the fun ds held a nd sha ll assum e no liability

for the funds until the check is cleared through regular channels of banking.  Escrow Agent shall not refund or

invest the fund s until it has rec eived co llected fun ds into its es crow ac count.

IF BUYER SHOULD REQUEST O R THE CONTRAC T REQUIRE THE EARNEST MO NEY TO BE

DEPOSITED INTO AN INTEREST BEARING ACCOUNT, ESCROW  AGENT MUST  BE CONTACTED AS

ADDITIONAL REQUIREM ENTS AR E NECESSA RY, including execution of a Form W -9 and an Authorization

to Invest Funds.

2. Sales Contract.  Escrow Agent acknowledges receipt of a fully executed copy of the  Sales

Contra ct.  Escrow  Agent a grees to  perform  the duties of the Escrow Agent and Title Company, including

disbursement of the  Earn est M oney strictly  in accord ance w ith the term s of the S ales Co ntract.   If termination

notice is given by Buyer, the Escrow Agent shall immediately return the Earnest Money to Buyer without the

need for any approval by Seller, and even despite any potential objection by Seller, it being agreed that the Title

Company may conclusively rely upon the certification by Buyer of its entitlement to the Earnest Money, and

Selle r’s sole r em edy, if th e cer tificat ion is in correct, is  again st Bu yer an d not  again st the  Title C om pany.

Seller: Buyer:

__________ _______ (initial)

3. Insured Closing Services Letter.  Escrow Agent shall obtain from the title underwriter and

furnish to Selle r, Buye r an in sure d clos ing se rvice s lette r within  10 da ys of th e date of e xecution  of this

Agreement by Escro w Agen t.

4. Title Comm itment and E xception Do cumen ts.  Escrow  Agent sha ll furnish separate copies

to Seller, Buyer, and their respective counsel of each Title Comm itment, revision and update upon issuance

thereof , and cop ies of the e xception  docum ents cited  in the Title C omm itment.

_______________________________ [Title Com pany].

By:___________________________________________
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B.5

Assignment of Sales Contract

(Due Diligence Period - Free Look [or Non-Refundable Assignment Fee])

______________ as Buyer (“Assignor”) and the _________________ as Seller (“Seller”) executed

that one certain Com mercial Improved  Property Earnest Money Con tract (“Contract”) for the sa le to Buyer of

the real p rope rty situa ted in  __________ County described as  _________ acres, located on ________ D rive

in ________, Texas, together with all rights, privileges and appurtenances pertaining thereto (hereinafter

referred to as the “Property”), a copy of which Contract is attached hereto as Exhibit A.

A.  Background

1. Escrow.  The Contract was receipted by __________ (“Title Company”) on ________, 200__,

and the Contract in Paragraph __ provides that such date is the effective date of the Contract (“Con tract’s

Effective Date”).

2. Earnest Money .  Ass ignor  depo sited  with th e Title  Company $______ as the earnest money

required by the Contract (“Earnest Money”). 

The Earnes t has [not] b een he ld in an interes t bearing a ccoun t.

[The Buyer has paid Seller $___ as a non-refundable option fee (the “Option Fee”).]

Assignor desires to assign to Assignee all of its interest as Buyer under the Contract, including

(a) Buye r’s interest in the Earnest Money [and the Option Fee,] and

(b) Buye r’s interest in the Title Commitment and in any surveys, inspection reports, soil tests,

environmental audits, studies, warranties, rights, and permits obtained or to be obtained by

Assignor under or in connection with the Contract (the “Due Diligence Items”)

(the “Assigned Co ntract Rights ”); and

3. Assignment.  ____________ ______, a ______ _______ (“Assignee”) desires to acquire the

Assigned Contract Rights  and agrees to assume  all of Assignor’s obligations under the Contract upon the terms

and conditions and for the consideration herein expressed.

B.  Provisions

NOW, THE REF ORE , in conside ration of $1 0.00, the re ceipt and sufficiency of which is hereby

acknowledged, and the further consideration of the parties’ satisfaction of the terms and provisions described

below, Assignor hereby assigns the Assigned Contract Rights to Assignee, and Assignee hereby agrees to

assume all of Assignor’s obligations under the Contract  from and after the expiration of the Inspection Period,

if Assignee has not terminated the Assignment during the Inspection Period (as defined below) upon the term s

and conditions herein provided.

1. Substitute  Earnest Money.  

a. Depo sit Amount and Deposit Deadline.  Assignee is to deposit the sum of

$__________ (“Substitute Earnest Money”) together with an  executed original of this Assignment of Earnest

Money Contract (“Assignment”) executed by Assignee with the Title Company prior to 5:00 p.m. C.S.T.

__________, 200_ (“Deposit Deadline”).  
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The execution of this Assignment by the first party constitutes an offe r to bu y or sell the Assigned

Contract Rights.  Unless accepted by the other party by the Deposit Deadline the offe r sha ll lapse  and b e null

and void.  The  offer m ay be acc epted by A ssignee  by Assign ee’s dep ositing with the Title Company an

Assignment executed by Assignee together with a cash or a check payable to the Title Company in the amount

of the Sub stitute Earn est Mo ney.  The  date that the Title Company receipts for this Assignment executed by

both parties and the Substitute Earnest Money is referred to herein as the “Effective Date of this

Assignment.”  

b. Disposition of Substitute Earnest Money.  The Substitute Earnest Money shall be

returned to Assignee, if the Assignment is terminated by Assignee during the Inspection Period (as defined

herein) less the sum of $_ _____ (“Independent Contract Consideration”).  The Independent Contract

Consideration is to be paid by the Title Company to the Assignor and retained by Assignor as independent

consideration for Assignee’s right to terminate this Assignment.  If the Assignment is not terminated by

Assignee during the Inspection Period, the Substitute Earnest Money will be substituted for the funds deposited

by Assign or with the Title C om pany as Earne st Mo ney an d the  fund s dep osite d by the Assignor with  the T itle

Company as Earnest Money together with any interest accrued thereon shall be released by the Title Company

to Assignor.

The Substitute  Earn est M oney shall b e dep osite d by the Title  Com pany in an interest bearing

account in a federally insured financial institution chosen by the Title Company and any interest shall be

credited to Assignee.

2. Assignment Fee.  

a. Amount and Deadline.  Prior to the expira tion o f the In spection  Perio d Assignee sh all

deposit  the sum of $________  (“Assignment Fee”) with __________, Attorney at Law, acting as an escrow

agent for this Assignment (“Assignment Fee Escrow Agent”).  If Assignee fails to deposit the Assignment Fee

with the Assignment Fee Escrow Agent as required by this Assignment, Assignee  shall be deemed to have

terminated this Assignment pursuant to Paragraph 3c hereof and the Assigned C ontract Righ ts sh all

auto ma tically revert to As signor w ithout requ ireme nt of notice  to Assign ee.  The  Assignment Fee is paid as

cash consideration for the assignment of the Assigned Contract Rights and does not apply to the Sales Price

of the P rope rty.

Alternative Where Assignment Fee is Paid To Assignor’s Agent Upfront.

[Assignee shall  depo sit the  sum  of $_ ___________ (h erein  referred to as the “Assignment

Fee”) with _____________, Attorney at Law, acting as an escrow agent for this assignment

(the “Assignment Fee Escrow Agent”) within  3 days  of the Effective Da te of this As signm ent.

If Assignee fails to deposit the Assignment Fee with the Assignment Fee Escrow Agent as

required by this Assignment, Assignee shall be in default. The  Assignment Fee is pa id to

Assignor and does not apply to the Sales Price of the Property.  The Assignment Fee is

consideration for the assignment by Assign or to Ass ignee of th e Assig ned C ontract R ights.]

b. Disposition of Assignment Fee.  Upon payment of the Assignment Fee to the

Assignment Fee Escrow Agent this Assignment shall become final and unconditional and the Assignment Fee

sha ll be paid by the Assignmen t Fee Escrow Age nt to Assignor.

Alternative Where Assignment Fee is Paid To Assignor’s Agent Upfront.

[b. Disposition of Assignment Fee.   If the assignment is terminated by Assignee during

the Due Diligence Period, the Assignment Fee shall be returned by the Assignment Fee Esc row Ag ent to

Assignee less the sum of $_____ (the “Independent Contract Consideration for the Termination Right”).

The Independent Contract Consideration for the Termination Right is to be retained by Assignor as independent

consideration for Ass ignee’s righ t to term inate this As signm ent.
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If the assignment is not terminated by Assignee during the Due Diligence Period, the

Assignment Fee will be paid by the Assignment Fee Escrow Agent to Assignor and the interest accrued thereon

sha ll be paid by the Assignment Fee Escrow Agent to Assignee.

c. Interest on Assignment Fee.  The Assignment Fee is to be held by the Assignment

Fee Esc row A gen t in an in teres t bea ring a ccount in  a federally insured financial institution chosen by the

Assignee and any interest shall be for the account of Assignee.

3. Escrow.  The  Title  Company and the Assign men t Fee Es crow A gent are  referred  to

as an “Escrow Agent” and  the m onies  held  by the Escrow Agent are referred to as the “Escrowed Monies .”

If either party makes demand for Escrowed Monies held by Escrow Agent, the Escrow Agent has the right to

require from  all parties and brokers a written release of liability of Escrow Agent for disbursement of the monies

held  by the Esc row Ag ent. Any refund or disbursement of Escrowed Monies shall be reduced by the amount of

unpaid expenses incurred on behalf of the party receiving the Esc rowe d Mo ney, and Escro w Ag ent shall  pay the

same to the creditors entitled thereto.  Demands and notices required by this paragraph shall be in writing and

delivered by hand d elivery or by certified  mail, retur n receipt re queste d.]

3. Inspection.  

a. Inspection Period.  Assignee shall have the period (“Inspection Period”) from the

Effective Date of this Assignment until 5:00 p.m. C.S.T. on ________, 200__  to inspect the Property, to examine

the Title Commitment and documents furnished or to be furnished by the Title Company, to conduct a survey

of the Property, to review Assignor’s records as to the Property, and to undertake any other due diligence

activities permitted under the Con tract (“Due Diligence Review Items”).

b. Extension of Inspection Period.  Assignee may extend the Inspec tion P eriod  until

5:00 p.m. C.S.T. on _____ ____, 200__, upon payment to Assignor prior to 5:00 C.S.T. _____ __, 200_ of

$_________ (“Extension Fee”).  The Extension Fee is not refundable to Assignee even if Assignee terminates

this assignment within the Inspectio n Pe riod a s ex tend ed.  T he Exten sion  Fee  is paid  to Assignor and does not

app ly to the  Sales Pric e of th e Pro perty.

c. Termination.  During th is Inspec tion Period  Assign ee, at its option , may te rminate this

Assign men t.  In the event Assignee elects to terminate this Assignment, then Assignee shall be entitled to the

return of the Substitute Earnest Money (less the $_____ Independent Contract Consideration) together with any

accrued interest.

d. Cooperation and Further Assurances.  Assigno r will cooper ate fully with Assignee

to facilitate the ins pection a nd review  of the Du e Diligenc e Review  Items .  

e. Due Diligence Items in Assignor’s Possession.  Assignor shall im me diate ly deliver

to Assignee any Due Diligence Review Items, within Ass ignor’s po ssess ion.  Assig nee sh all prom ptly deliver to

Assignor all non-proprietary mate rials pertainin g to the Pr operty that A ssignee  obtains p ursuan t to the Con tract.

Assignor will authorize all persons which have provided services  to Assign or in conn ection with th e Prope rty to

disclose to As signee all in form ation  gathered  by suc h per sons in re spect to th e Pro perty,  including surveyors,

engineers and attorneys (“Services Contracted for by Assignor”).  Assignor has not incurred any costs that

are unpaid as of the date hereof for Services Contracted for by Assignor in respect of the Property, and Assignee

does not assume any liability for the Services Contracted for by Assignor.  Assignee may, if Assignee elects,

indep endently contract for services with the same or other persons to provide services to Assignee under the

Contra ct.

4. Representations, Warranties and  Covena nts.

a. Assignor to Assignee.  

(1) Modifications to Contract.  Assignor agrees not to modify or in any way alter

the terms  of the Co ntract witho ut the prior w ritten cons ent of As signee.  
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(2) Release of Seller.  Assignor agrees not to waive, excuse, condone or in any

manner release or discharge the Seller of or from the obligations, covenants, conditions and agreements of

Seller to be perf orm ed und er the Co ntract.  

(3) Termination of Contract.  Assigno r agrees  not to term inate the C ontract.

(4) Performance of Contract.  Assignor agrees to abide faithfully by, perform and

discharge each and every material obligation, covenant, and agreement of the Contract to be performed by

Buyer to be performed prior t o the  expir ation  of the  Inspectio n Pe riod a nd sh all obtain the Assignee’s consent

prior to exerc ising any elec tions or tak ing any actio ns.  

(5) Forwarding Notices.  Ass ignor  agre es to  send  prom ptly to Assignee any

notice or dem and that A ssignor  receives  from  Seller.  

(6) Enforcement of Seller’s  Obligations.  Assignor agrees to vigorously enforce

the obligations  of the Se ller under th e Con tract. 

(7) Assign or’s Title.  Assignor represents and warrants to A ssignee that Assignor

has not assigned, pledged or otherwise encumbered the Assigned Contract Rights.  No person other that

Assignor has an  interest in the  Buyer’s righ ts under th e Con tract.  Assign or has th e right, pow er and c apacity

to mak e this Ass ignm ent.  This  Ass ignm ent is  valid, b inding  and e nfor ceable ag ains t Ass ignor  in accordance

with its terms.  T he person signing this Assignment on behalf of Assignor is authorized to execute same on

behalf of Ass ignor  and A ssignor’s  obligations under this Assignment do not require the consent of any other

party and d o not  violate  the p rovis ions  of an y agre em ent to  which Assignor is a  party.

(8) Status of Contract. The Assignor has no actual knowledge that the Contract

is not in full force  and effe ct.  

(9) Comp lete Copy of Contract.  The copy of the Contract attached hereto as

Exhib it A is a true, correct and complete copy of the Contract and the Contract has not been modified or

amended in any respe ct, nor has  any provisio n thereo f been w aived. 

(10) No K now ledge  of Defa ult.  Assignor has no actual knowledge that either

Seller or Buyer is in d efault und er the Co ntract.  

(11) Notice of Default by Assignor.  Assignor agrees to no tify promp tly Assignee

of any notice of default by Assignor that Assignor receives.

(12) Assignee Cure Rights   Assignee is hereby given the right to undertake to cure

any default by A ssignor  on the C ontract.

(13) Consent by Assignor to Assignment.  Assignor shall obtain Seller’s consent

for Assignor to assign the Assigned Contract Rights to Assignee prior to the Closing Date; provided, however,

if Selle r fails  to give its consent to the assignment, then Assignor shall execute and deliver to Assignee prior to

closing an irrevocable and unconditional special power of attorn ey in form satisfactory to the Title Company and

Assignee (a form is attached as Exhibit B  for consideration by the Title Company) for Assignee to act as

Ass ignor ’s special ag ent to clos e the pur chase  of the Pro perty in Assignor’s name as provided in the Contract

(except the Title Policy shall be waived in such transaction and Assignor shall receive a credit) in the amount

of the premium for the unissued title policy and simultaneously Assignor (or Assignee acting pursuant to the

special power of attorney) shall convey the Property to Assignee by deed in  substantially the same form as

executed by Seller upon the same terms as the Contract as if Assignor were the Seller and Assignee were the

Buyer named therein and Assignor shall provide Assignee with an Owners Title Policy in the amount of the Sales

Price under the Contract naming Assignee as the insured and in the form approved by Assignee pursuant to the

Assign men t.  
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(14) Further Assignment by Assignee.  Assignee may assign its rights and

obligations under this Assignme nt to a third party,  but any such assignment shall not release Assignee, without

obtaining the written release of Assignor.

(15) Commissions.  No c om mis sion agreement exists as to Buyer’s interest or the

Prope rty (other than such commissions as Seller may have contracted for, but as to which Buyer has no liability).

(16) Status of Assignor’s Due Diligence.  

(a) Title Commitment.  [Recite  status of Title Commitment and status of objec tion

notices given to Seller.].

(b) Survey.   [Recite status of Survey a nd status  of objection  notices g iven to

Seller.].

(c) Other I tems.   [Recite  status of Due Diligence as to other Due Diligence Items

and status of objection notices given to Seller.].

(d) No Notice of Ad verse M atters.  Assignor has received no notice that

___________________.

b. Assignee to Assignor.  

(1) Not Responsible for Contract Performance During Inspection Period.

Assignee is not liable to As signor or  to Seller to pe rform  Buyer’s ob ligations du ring the Ins pection P eriod.  

Alternative

[Assignee agrees to abide faithfully by, perform and discharge each and every material obligation,

coven ant, and agreement of the Contract to be performed by Buyer to be performed  after the

Assignment Closing D ate.]

(2) Forwarding Notices.  Assignee agrees to send promptly to Assignor any notice

or demand  that Assignee receives from  Seller.

(3) Binding.  This  Ass ignm ent is  valid, b inding  and e nfor ceable ag ains t Ass ignee  in

accordance with its  term s.  Th e per son  signin g this  Ass ignm ent on beh alf of  Ass ignee  is authorized  to execu te

same on behalf of Assignee and Assignee’s obligations under this Assignment do not require the consent of any

other party a nd do  not vio late th e pro vision s of a ny agr eem ent to  which Assignee is a  party.

5. Assign ee’s Dealings with the Seller.  Assignor authorizes Assignee to contact the Seller and the

Title  Company and obtain the Due Diligence Review Items from  the Seller.  Assignee shall furnish Assignor a

copy of any Due Diligence Review Items it receives from the Seller or the Title Company, which have not already

been furnished to the Seller.  The Se ller is not a third party beneficiary of the representations, warranties or

coven ants of the par ties to this As signm ent.

6. Commission.  In the event Assignee, its successors and assigns, close the purchase of the

Prop erty,  Assignee shall be responsible for payment of any real estate commission owing by Assign ee to

____________.

7. Indemnity .  

a. Disclaimer.  Assignor shall not be responsible for the discharge and performance of any duties

or obligations to be performed and/or discharged in connection with the Assigned Contract Interests after the

Assignment Closing Date.
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b. Assignor to Assignee. Assignor agrees to perform all of the terms, covenants and conditions

of the Contract prior to the Assignment Closing Date, but not after the Assignment Closing Date, and agrees  to

indem nify, save  and h old ha rm less  Ass ignee  from  and a gains t any and all  loss, liability, claims or causes of

action existing in favor of or asserted by any person arising out of or relating to the Assignor’s failure to perform

any duties or obligations required by the owner of the Assigned Contract Rights prior to the Assignment Closing

Date.

c. Assignee to Assignor.  Assignee agrees to perform all of the terms, covenants and conditions

of the Contract from and after the Assignm ent Closing Date, but not prior thereto, and agrees to indemn ify, save

and hold harmless Assignor from and against any and all loss, liability, claims or caus es of  action exis ting in

favor of or asserted by any person arising out of or relating to the Assignee’s failure to perform any duties or

obligations required by the owner of the Assigned Contract Rights after the Assignment Closing Date.

Alternative to Indemn ity in Cases wh ere Seller is to Release Ass ignor on As signmen t Effective Date.

[The Assignment is conditioned upon Seller releasing Assignor from liability on the Contract, which

condition may be waived by Assignor upon such terms and conditions as Assignor may impose and Assignee

may accep t.]

8. Defau lt.  In the event any party hereto shall fail to fully a nd tim ely perfo rm a ny of su ch pa rty's

obligations hereunder, the non-defaulting party may (a) enforce specific performance of this Assignment, (b)

bring suit for damages and/or (c) ex ercis e any o ther r em edies  it ma y have  at law  or in equity.   The prevailing

party in any litig ation  betw een  any of  the parties  here to shall be e ntitled  to rea sonable a ttorneys’ fees and

reimbursement for reasonable costs.

9. Notice.  Notice may be given by the methods provided in the Contract to the parties hereto at the

following addresses:

Assignor: with a copy to:

_______________________ ________________________

_______________________ ________________________

_____, Texas 78___ _____, Texas 78___

Phone:(___)_______ Phone: (___)________

Fax: (___)________ Fax: (___)________

Assignee: with a copy to:

_______________________ ______________________________

_______________________ ______________________________, 

_______, Texas ______ A Professional Corporation

Attn.: ______________ ______________________________

Phone:(___)________ ______, TX  78_______

Fax: (___)_________ Phone: (___)____ ____

Fax: (___)_________

Assignment Escrow Ag ent:

____________________, Esq.

____________________

Austin, Texas 787_____

Phone:(___)_________

Fax: (___)_________
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Title Company.  Notice m ay be given  to the Title C omp any at the ad dress p rovided in th e Con tract.

10. Miscellaneous.

a. Counterp arts.  This Assignment may be executed in multiple counterparts.

b. Texas Law to Apply .  This Assignment shall be construed under and in accordance

with the laws of the state of Texas.

c. Parties Bound.  This  Ass ignm ent shall  be binding upon and inure to the benefit of the

parties here to and the ir respec tive he irs, ex ecu tors,  adm inistra tors,  legal r epre sen tatives, successors and

assigns.  This  Assign men t, including its representations, warranties and covenants, sha ll survive the Assignment

Closing Date.

d. Legal Construction.  In case any one or more of the provisions contained in this

Assignment for any reas on sh all be h eld to  be inv alid, illeg al, or un enfo rcea ble in a ny res pec t, suc h inva lidity,

illegality,  or unenforceability shall not affect any other provision hereof, and this Assignment shall be construed

as if such invalid, illegal, or unenforceable provision had never been contained herein.

e. Prior Agreements Superseded.  This Assignment constitutes  the sole an d only

agreement of the parties hereto  and supersedes any prior understandings or written or oral agreements between

the parties respecting the within subject matter.

f. Assignment of Contract.  This Assignment may be assigned by any of the Partition

Parties.  Such assignee shall expressly assume all of the assigning party’s liabilities, obligations and duties

hereunder.

g. Alternative Dispute Resolution.  If a dispute  arises be tween th e parties re lating to

whether a party has breached this Assignment or subsequent to the Effective Date of this Assignment

[Assignment Closing D ate] as to  any matter arising out of this Assignment, then the parties agree to use the

following dispute resolution procedures:

(1) Meeting.  A meeting in _____, Texas, shall be held promptly between the parties,

to attempt in good faith to negotiate a resolution of any dispute.

(2) Mediation.  If the dispute is not resolved in the mee ting, the par ties agree  to use

the following mediation procedures:

(a) Selection of Mediator.  If, within 10 days after such mee ting, the parties have

not succeeded in neg otiatin g a re solu tion o f the d ispu te, the y will join tly appoint a  mu tually acceptab le neutral

person not a ffiliate d with  any of  the parties  (the “Neu tral”),  seek ing as sista nce  in such regard from the American

Arbitration Association, if they have been unable to agree upon such appointment within 10 days from the initial

meeting.  The fees of the Neutral shall be shared equally by the Parties.

(b) Proced ure.  In consultation with the Neutral, the parties will select or devise

a non-binding mediation procedure (“Mediation”) by which they will attempt to resolve the dispute, and the tim e

for the Mediation to be held, with the Neutral making the decision as to the procedure, and/or time, if the Parties

do not agree as to such matters (but unless circumstances require otherwise, not later than 10 days after the

selection of the Neutral).

(c) Attempt to Resolve.  The parties agree to participate in good faith in the

Mediation to its conclusion as designated by the Neutral.  All meetings, Mediation conferences, and other

proceedings shall be in _______, Texas, at such location as the Neutral shall designate.

(3) Arbitration.  If the parties are not successful in resolving the dispute through

Mediation, the parties agree that the dispute shall be settled by binding arbitration in accordance with the
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Comm ercial Arbitration Rules of the American Arbitration Association, and judgment upon the award rendered

by the arbitrator may be entered in any court having jurisdiction.  All meetings, arbitration hearings, and other

proceedings shall be in _____, Texas, at such location as the arbitrator shall designate.  The costs of the

arbitration shall be allocated as determined by the arbitrator.

(4) Provisional Remedies.  Without prejudice to the procedures specified in this

Section a party may file a complaint for statute of limitations or venue reasons, or to seek a preliminary injunction

or othe r prov isiona l judic ial relie f, if in the par ty’s so le judgm ent, suc h action is n ecess ary to avoid  irrepa rable

damage or to preserve the status quo.  Des pite such  action, the  Partie s will co ntinue to particip ate in  good fa ith

in the procedures specified in this Section 10(g).

(5) Waiver of Jury.  The p arties w aive th e right to  a jury trial in any litigation

between the parties arising out of this Ass ignment.

h. Expenses.  Except as otherwise provided in this Assignment, all fees, costs, and

expenses incur red in  negotiating  this Assig nme nt or com pleting the a ssignm ents described in this Assignment

sha ll be paid by the party incurring the fee, cost, or expense.

i. Amendm ents and W aivers.  The Ass ignment may not be amended except in a writing

specifica lly refe rring  to this  Assign men t and sign ed by all parties .  A right created under this Assignment may

not be waived except in a writing specifically referring to this Assignment and signed y the party waiving the right.

Failure or delay on the part of a party in exercising any right, power or privilege under this Assignment will not

operate  as a waiver of any other right, power or privilege.  Single or partial exercise of a ny right, power or

privilege will not preclude further exercise of that right, power or privilege.  All rights and remedies provided for

in this Assignment are cum ulative and are not exclusive of any rights or remedies that the parties may otherwise

have.  No w aiver , mo difica tion, o r disc harg e, or a me ndm ent o f this A ssignm ent w ill be valid without the signed

consent of the parties aga inst whom enforcement is sought, except as otherwise provided for in this Assignment.

j. Captions; Neutral Interpretation.  All paragraphs titles or captions in this Assignment

and in any a nnexed  exhib it or sche dule refe rred to  in this Assignment are for conven ience only, and are not part

of this Assignment, and do not affect the m eaning o f this Ass ignm ent.  The  prov isions  of this  Ass ignm ent shall

be construed as to their fa ir mea ning, and  not for or a gainst an y party based  upon an y attribution to su ch party

as the source of the language in question.

k. Governing Law; Forum.  THIS ASSIGNMENT SHALL BE CONSTRUED AND

INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS AND THE OBLIGATIONS

OF THE PARTIES ARE AND SHALL BE PER FORMABL E IN_________ COUNTY, TEXAS EXCEPT THAT

THE MEDIATION AND ARBITRATION PROVISIONS ARE PERFORMABLE IN TRAVIS COUNTY, TEXAS.

BY EXECUTING THIS ASSIGNMENT, EACH PARTY HERETO EXPRESSLY:

(1) CONSENTS AND IRREVOCABLY AND UNCONDITIONALLY SUBMITS TO THE

NON-EXCLUSIVE JURISD ICTION  OF ANY  TEXAS  STATE COURT, OR ANY UNITE D STAT ES FED ERAL

COURT, SITTING IN THE _____ __ CO UNT Y OR _____ ___ C OUN TY, T EXAS, O VER AN Y SU IT, ACTION OR

PROCEEDING ARISING OUT OF THIS ASSIGNMENT;

(2) WAIVES, TO THE FULLEST EXTENT  PERMITTED BY LAW, ANY CLAIM OR

DEFENSE THAT SUCH VENUE IS NOT PROPER OR CONVENIENT; AND

(3) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED

BY TEXAS LAW.

ANY FINAL JUDGMENT ENTERED IN AN ACTION BROUGHT HEREUNDER SHALL BE

CONCLUSIVE AND BINDING UPON THE PARTIES.
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l. Counterp arts.  This As signm ent m ay be exe cuted in c ounterp arts.  Each o f the cou nterparts

sha ll be deemed an original instrument, but all of th e cou nterp arts s hall  constitute one and the same instrument

notwithstanding that all Parties  are not sig natories to  each c ounterp art.

m. Legal Representation.  The parties acknowledge and agree that neither the firm of

__________________, P.C. nor  any of its attorneys or employees represents or is an agent for the Assignor [or

the Assignment Escrow Agent].  The parties acknowledge and agree that_ _______ doe s not  repre sen t and  is

not an agent for the Assignee.

[Execution and Acknowledgments]

RECEIPT FOR ASSIGNMENT OF EARNEST MONEY CONTRACT AND 

SUBSTITUTE EARNEST MONEY

1. Receipt.  On this ______ day of ________________, 200__,_______________ Title Company

acknowledges receipt of: (a) 9 Assignment of Earnest Money Contract; and (b) 9 Substitute  Earn est M oney in

the form of _______________________________________________.

2. Title Commitment.  The  Tit le Com pany agre es pr om ptly to re issue its C om mitm ent fo r Title

Insurance naming Assignee as the proposed insured.

______________________Title  Co., Escrow Agent

By:_______________________________________

CONSENT TO ASSIGNMENT

1. Assignment.  Seller consents and acknowledges notice of the assignment

by_________________________  (“Assignor”) to _____________________, its successors and assigns (the

“Assignee”) of the Assignor’s  rights as “Buyer” under the Commercial Improved Property Earnest Money

Contract (“Contract”) dat ed __ ___________, 200__, for  the sale to Buyer of the  property situated in ________

Coun ty described as ______  acres of land, more  or less, together with any and all rights, privileges and

appurtenances pertaining thereto (hereinafter referred to as the “Property”) .

2. Title Company and Escrow Agent.  Seller con sents  to the Title Company and the Escrow Agent

substituting Assignee as the Buyer o n the Co ntract, and  to the Escrow Agent transferring the earnest money

deposit  of $___ _____ _ to the T itle Com pany as s ucces sor Es crow A gent.

3. Notice.  Seller ack nowled ges tha t the Buyer's  attorney will be_ _____ ____, an d that any no tices to

the Buyer under the Contract are to be sent to the following addresses:

______________________

______________________

___________, Texas 78__

Fax: (___)_____________

W ith a copy to:

______________________

______________________

_________, Texas  78___

Attention:  ____________
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Fax: (___)____________

4. Release of Assignor. Seller agre es that As signor sh all be releas ed from  liability on the

Contract upon closing under the Contract and delivery to Seller of receipted invoices for the survey and

inspection services (including environmental inspections) obtained by Assignor and As signee w ith respec t to

the Prop erty.

5. Further Assignment.  No further assignment of the Contract will be permitted, provided and except

that Assignee may assign the Contract at closing to an entity owned by __________.

6. Commissions.  Seller will pay only those real estate commissions provided, and to the persons

named, in the original Contract.  Assignor and/or Assignee shall be responsible for any and all other

commissions.

7. Special Conditions.  _____________________________________.

Dated as of _________, 200__.

[Execution and Ac know ledgm ent]
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B.6

Insured Closing Services Request Letter

_________________________

_________________________

_________________________ Telefaxed

_________________________

Re: Sale  of the property (the “Property”) described in the Sales Contract (the “Sales Contract”)

by______________ (“Seller”) to____________ (the “Buyer”).  

Title  Co. GF #__________________.

Dear__________:

On behalf of the Seller we request that you cause to be issued by___________ Title Company (the

“Underwriter”) an Seller Insured Closing Services Letter to provide fidelity coverage of funds handled by the

closing agent(s) (“Closin g Agents”), either or both:  the addressee of this letter (the “Title Company”)

and______________, Esq., in the referenced transaction.

Yours very tru ly,
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C.1
Due Diligence Checklist

Contact List

SELLER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

BUYER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

COUNSEL FOR SELLER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

COUNSEL FOR BUYER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

BROKER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

SURVEYOR:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

TITLE COMPANY:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

ARCHITECT:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

ENGINEER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________

ENVIR ONM ENTAL  ENGINEER:

_________________________

_________________________

_________________________

Attn: _________________

Phone: ___________________

Fax: _____________________

e-m ail: ___________________
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Checklist

1. Prelimina ry Site Information (Note:  walk site/take photographs.

# Description Resp. Pty. Rec’d Apprv ’d Status

1.1 Site Location:

- Address:

- Legal:

1.2 Site Dimension:

- Acres:

- Sq. Ft.:

1.3 Project Name:

1.4 Current Use:

1.5 Previous Use:

1.6 Surrounding Land Use/Zoning:

- North

- South

- East

- West

1.7 Transportation:

- Distance to Interstate Highways:

- Access:

- Road conditions:

- New roads required:  Yes____; No____

- Road Improvement:  Necessary____;

Possible____; No____

- Rail  Trackage:

- Tra ffic  lights:

1.8 Wetlands:

- Does the site contain any designated

wetlands?

- Describe the exten t:

- Can the designated wetlands be eliminated?

(How?)

- If not, can the designated wetlands be

modified and/or mitigated? 

- Agencies that must approve:

1.9 Endangered Species:

- Is the site a habitat for any endangered

species or animals that must be

accommodated?

1.10 Sediment and E rosio n Co ntrol:

- State requ irem ents , if any:

- Local requ irem ents , if any:

(Note:  Get copy of all ordinances)
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2. Utilities

# Description Resp. Pty. Rec’d Apprv ’d Status

2.1 Water  Provider:

Is a letter of confirmation of services

available?

Number of sources/back-up:

Cur rently  delivered/available to site? 

Yes____; No____

Size/c apacity:

Cost responsibility to deliver:

Storage tanks required?  Yes____; No____

Fire pump required:  Yes____; No____

“Te mp orary” water supply available? 

Yes____; No____

Conservation requirements:

2.2 Elec tric

Provider:

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Cost responsibility to deliver:

“Te mp orary” water supply available? 

Yes____; No____

Two-way feed:

Existence of Electric Transformers:

2.3 Gas Provider:

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Cost responsibility to deliver:

Two-way feed:

2.4 Storm Provider (local):

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Gra ding/ fill required?  Yes____; No____

Cost responsibility to deliver:

Area in 100-year floodplain:  Yes____;

No____

Lift station required?  Yes____; No____

Note:

Existing catch basin or storm pipe:

Existing downspout locations:

Existing detention  capa city:

Required detention  capa city:
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# Description Resp. Pty. Rec’d Apprv ’d Status

2.5 Sanitary Provider:

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Cost responsibility to deliver:

W aste restrictions:

Lift station required?  Yes____; No____

2.6 Comm unications: Provider:

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Cost responsibility to deliver:

Data  capa bility:

2.7 Telephone Service Provider:

Is a letter of confirmation of services

available?

Cur rently  delivered/available to site? 

Yes____; No____

Cost responsibility to deliver:

Data  capa bility:

(If a telep hone vau lt is req uired , obta in

design criteria.)

2.8 Trash Remo val Provider:

Cost resp ons ibility:

3. Planning

# Description Resp. Pty. Rec’d Apprv ’d Status

3.1 Soil  Characteristics

3.2 Subsurface Conditions

___ Existing foundation

___ Underground tanks

___ Known dumps

___ Rock

___ Spring/water

___ Standing water

___ Abandoned utilities

___ Pumps

___ Ceme tery

3.3 Special Found ation Re quirem ents
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# Description Resp. Pty. Rec’d Apprv ’d Status

3.4 Restrictive Coven ants/Re quirem ents

___ Landscaping/Buffering 

___ Green Areas 

___ Screening

___ Side walks

___ Lighting

___ Coverage

___ Use (Permitted Use:

___ Architectural Review Committee

___ Parking requirements 

___ Signage 

Storefront sign:

- Maximum  size:

- Separ ate sign permit required

Monument signage:

- architectural control req uirem ents

Pylon:

- Maximum  height:

- Maximum  area per side:

3.5 Unusual Regulatory Entities

3.6 Zoning Classification/Problems

3.7 Annexation Status

3.8 Platting/Su bdividing/R equirem ents and Process

3.9 Encumbrances/Liens

3.10 Easem ents

Elec trical:

W ater:

Gas:

Sanitary/Sewer:

Comm unications:

Other:

3.11 Expansion issues



Papering the Deal 6 - Page 84

_____________________________________________________________________________________

# Description Resp. Pty. Rec’d Apprv ’d Status

3.12 Historical Significan ce/Re quirem ents

3.13 Regional/Local Master Plan

3.14 Environmental Impact Statement Required? 

Yes____; No____

4. Building/Construction

# Description Resp. Pty. Rec’d Apprv ’d Status

4.1 Building Depa rtmen t:

Name/Title:

Address:

Telephone:

Fax:

e-m ail:

4.2 Cut and Fill/Retaining Walls Required? 

Yes____; No____

4.3 Building Codes

4.4 Permitting Requirements/Process/Timing

- Process to obtain required approval

- Appro xima te time  to accom plish a ppro vals

- Fees, assessments, reimbursables for

previous work, etc.

4.5 Fire/Life-S afety Requ ireme nts

___ Exiting up to 500'

___ Draft curtains

___ Smoke ventilation

___ Separations/fire walls

___ Fire lanes/vehicle access

___ Sprinklering/FSFR

___ Storage tanks

___ Fire loop

___ Extra hydrants

4.6 Health  Department Approvals (are they

needed?)

___ Grease traps

___ Sep tic tanks

___ W ells

___ Swimming pools

___ Other:

4.7 Trailer Storage Limitations

4.8 Truck Maintenance Facility Restrictions
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# Description Resp. Pty. Rec’d Apprv ’d Status

4.9 Inspection Testing Issues

4.10 Setback Requ ireme nts

Front _______________

Rear _______________

Left _______________

Right _______________

4.11 Design Criteria:

___ Pavement design

___ Curb and gutter

___ Other:

4.12 Mechanical System Limitations

4.13 Height Restriction s (Tem porary/Pe rma nent)

Exterior

Interior

4.14 Special Requirements Regarding Product

Types (Handling/Storage)

4.15 Roof Screen ing Req uirem ents

4.16 Dock Doors Orientation/Screening

4.17 Emergency Codes/Restrictions

4.18 Tra ffic  Signalization R equirem ents

4.19 Development Fee W aivers

4.20 Infrastructure Participations

5. Due Diligence Information to be Furnished by Seller

# Description Resp. Pty. Rec’d Apprv ’d Status

5.1 General inform ation rega rding the p roperty

5.1.1 Current rent r oll

5.1.2 Most recent appraisal

5.1.3 Environmental/engineering and so ils reports

5.1.4 As-b uilt plans and specifications

5.1.5 Floor plans

5.1.6 Term ite inspection report

5.1.7 Itemized inventory of a ll persona l property

5.1.8 Site diagram



Papering the Deal 6 - Page 86

_____________________________________________________________________________________

# Description Resp. Pty. Rec’d Apprv ’d Status

5.1.9 Evidence of co mp liance  with applica ble loc al,

state and federal laws, including ADA

regulations

5.1.10 Copies of applicable local, state and federal

regulations affecting  the prop erty

5.1.11 Standard lease and deposit agreement (rental

prop erty)

5.1.12 Copies of applicable rent control ordinances

(apartment complexes)

5.1.13 Copy of current leasing/marketing plan (rental

prop erty)

5.1.14 Copies of historic and projected capital

expenditures with supporting details for the last

5 years

5.1.15 Copies of tax statements for the current year

and for the last 5 years

5.2 Copies of all existing c ontracts  and agr eem ents

affecting the property, including:

5.2.1 Brokerage agreement

5.2.2 Management agreement

5.2.3 Maintenance agreement

5.2.4 Landscaping/grounds

5.2.5 Pest control ag reem ent and r eports

5.2.6 Water  treatment

5.2.7 Vending machines

5.2.8 Coin-operated laundry (for apartment

complexes)

5.2.9 Alarm /security  system

5.2.10 Security/patrol

5.2.11 Interior plants maintenance

5.2.12 Phone/communication system

5.2.13 Computer equipment

5.2.14 Business occupa tiona l perm it

5.2.15 Other applicab le state/loca l perm its

5.2.16 Fire and life saf ety

5.2.17 Advertising
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# Description Resp. Pty. Rec’d Apprv ’d Status

5.2.18 Technical service a greem ents

W ith respect to rental property, also copies of

the following documents and contracts:

5.2.19 Leases

5.2.20 Service contrac ts

5.2.21 Advertising contrac ts

5.3 Revenue Inform ation for R ental Pro perty

5.3.1 Detailed annual operating statements for the

last 3 year s (an d aud ited fin anc ial sta tem ents , if

available)

5.3.2 Mon thly details of the annual operating

statement for the previous year

5.3.3 Current year’s budget and year-to-day

comparison

5.3.4 Contracts/documentation relating to other

income (suc h as le ase  canc ellation/ea rly

termination, forfeited deposits, non-sufficient

funds charge s, applicatio n fees, d elinquen t/late

rent charges, non-refundable deposits)

5.3.5 Prope rty status report (summarizes leasing and

collection data)

5.3.6 Prope rty trend report (summarizes revenue item

by month)

5.3.7 Apartment statu s rep ort (s um ma rizes u nit

availability and c urrent sta tus),  if app licable

5.3.8 Lease expiration report (shows future lease

expirations)

5.3.9 Month -to-m onth report (shows details about

tenants  renting month-to-month)

5.3.10 Occupancy and availability report

5.3.11 Days  vacant report

5.3.12 Market rent deviation report

5.3.13 Rent roll

5.3.14 Scheduled concessions report

5.3.15 Month -to-m onth deposit recap

5.3.16 Cash receipts journal

5.3.17 Secur ity deposit control report
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# Description Resp. Pty. Rec’d Apprv ’d Status

5.3.18 Delinquency report

5.3.19 Prep aid units report

5.3.20 Income forecast report

5.4 Expense Inform ation for the  Proper ty

5.4.1 Copies of all equipment leases and rental

agreem ents

5.4.2 Copies of all capital leases with payoff balances

5.4.3 Copies of all operational contracts/service

agreem ents (see list above)

5.4.4 Prope rty taxes/p rotests

5.4.5 Tax Abatement Information

5.4.6 Copies of rec ent u tility bills on  an on going  basis

5.4.7 On-s ite employees list with salary, date of hire

and bonus information

5.5 If still valid , obta in cop ies of  all con tractor’s

guarantee letters and equipment/construction

warranties, and operating and maintenance

ma nua ls that would normally be transferred to a

new owner.

5.6 Existing Cons truction D ocum ents

5.6.1 Certified “as built” building plans and

specifications

5.6.2 A list of all changes made to building plans and

specifications

5.6.3 Copy of soil reports, compaction tests and

concre te tests

5.6.4 Civil  engineer’s signed and sealed steel

structural report (if required by local code)

5.6.5 Arch itect’s  Certification of Completion

5.6.6 Certificate  of seismic zone conformance from

engineer or architect

5.6.7 Health  Department approval for facilities

5.6.8 Fire Depa rtmen t approva l of fire and life s afety

systems

5.6.9 Elevator approval (if required by local code)

5.6.10 HVAC approval (if required by local code)

5.6.11 Plumbing approval (if required by local code)



6 - Page 89 Papering the Deal

_____________________________________________________________________________________

# Description Resp. Pty. Rec’d Apprv ’d Status

5.6.12 Electrical inspector’s approval (if required by

local code)

5.6.13 Building Department’s approval

5.6.14 List of violations issued by the Building

Department (if any)

5.6.15 All zoning and other code variances granted

5.6.16 Certificates of occupancy

6. Environmental Matters

# Description Resp. Pty. Rec’d Apprv ’d Status

6.1 - Phase I Environmental Report

- Phase II Environmental Report

- Reliance letters

- Closure reports/certificates

- Underground storage  tank rep orts

- Asbestos study

- Remediation plan (if applicable)

- Notices regarding environmental

conditions/hazardous substance release
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C.2

Deadlines Calendar

Time Period Due Actual Date  Done # Action

N/A Done:

7/25/04

Page 20 Contract Execution: Part ies

execute.

Effective Date

60 days o f Effe ctive D ate

Earl ier of (1) da te plat ap prova ls

obtained or (2) 50 days of Effective

Date  [09/14/2004]

Done:

7/26/2004

208 th day

Done:

07/26/2004

Due:

09/25/2004

[268th day is Sunday

09/24/2004]

Done:

_____________

Due:

09/14/2004

Done:

09/14/2004

Receipt

Page 21

and sepa rate

Escrow Receipt

and Notice to the

Parties

§3.02, p. 2

§3.01

§5.04, p. 8

Escrow Opened:  executed original

contract escrowed with t i tle company

on July 26,2 004;  E scrow D eposit

deposited on July 25, 2004.

Interest Bearing Escrow.  Title

Company depo sits Escro w De posit in

federa lly insured interest bearing

acco unt.

Supplemental Esc row  Dep osit . 

Depo sit of $10 0,000  with Title

Company on or before expiration of

Review Period.

Approval Dep osit .  $50,000 to be

deposited prior to expiration of

Approval Period.

On Buyer’s execution of Contract Due:

07/25/2004

Done:

08/02/2004

§3.03, p. 3 Independent Consideration: $100

Independent Con sidera tion pa id to

Seller.
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Time Period Due Actual Date  Done # Action

15 days of Effective Date of Contract Due:

08/10/2004

223 rd day

Done:

08/08/2004

§4.01(a),  p. 3 Title  Com mitm ent a nd Title

Docum ents  Delivered:  Tit le 

Commitment and copies of any

instrum ents  to be listed  as Sch edule

B t i tle exceptions (the “Title

Docum ents ”) delivered to B uyer.

5 days o f Effe ctive D ate

As soon as prepared

Done:

07/27/2004

Done:

08/28/2004

§4.02, pp. 4-5 Survey Ordered:  Surveyor

requested to prepare survey of

Prop erty.

Survey Delivered.  Survey delivered

to Buyer.

On or before 15 days after receipt of

Survey and T itle Do cum ents

Due:

09/13/2004

Done:

09/13/2004

§4.01(b),  p. 3 Title  and Survey Review:  Buyer

may make objections to Seller

regarding Tit le Documents and/or

Surv ey.  Obje ctions  to be s ent by b oth

fax and m ail.

On or befo re 10 d ays after S eller’s

receipt of Buyer’s objections.

Earl ier of ( i) 10 days after the

expiration of the C ure Pe riod or (ii)

the expiration of the Review Period

in which to terminate the Contract

due to Seller’s failure to c ure

objections.

Due:

09/23/2004

Done:

_____________

Due:

09/25/2004

Done:

_____________

§4.01(c),  p. 3 Cure  Period: Contract provides

Seller with an optional Cure Period,

commencing upon  receipt o f Buyer’s

title or survey objections and ending

10 days therea fter (“Cure Period”).  

Termination Right.  In the event

Seller elects n ot to cure  Buyer’s

objections, Buyer has unti l  the earl ier

of ( i) 10 days after the expiration of

the Cure Period or ( i i) the expiration

of the R eview  Perio d in w hich to

termin ate  the Co ntract du e to Se ller’s

failure to cure objections.  I f Buyer

does not terminate the Contract

during this period, Buyer’s objections

are deemed waived.
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Time Period Due Actual Date  Done # Action

On or before 5 days after receipt of

Revised Title Co mm itment a nd Title

Documents–Received on 9/15/2004

See §§4.01(c) and (d)

Due:

09/20/2004

Done:

_____________

Due:

_____________

Done:

_____________

§4.01(d),  pp. 3-4

§4.01(c)

Period to Object to Additional

Exceptions:  I f  any matter is inserted

in Tit le Commitment after Seller

provides Title Docum ents to Buye r,

Buyer has 5 days to object in writing

delivered both by fa x and b y mail.

In the event Buyer timely notif ies

Seller of any objections as provided

above, Seller may, but has no

obligation to, undertake to cure the

objectio nable  matters.  In event Seller

does not cure the objections, Buyer

has the options d escribed in  §4.01(c).

10 days o f Effe ctive D ate

60 days o f Effe ctive D ate

Due:

08/07/2004

Done:

yes

Due:

Monday

09/25/2004

[268th day is Sunday

09/24/2004]

Done:

_____________

§4.03, pp. 5-6

§5.01, pp. 6-7

§5.01(b),  p. 6

§5.02(a),  p. 7

§5.03, p. 7

Confidential Information.  Selle r to

deliver “Con fiden tial Info rmatio n” to

Buyer.

Review Period:  Perio d for B uyer to

undertake feasibility, inspections,

studies and a sses sme nts of P rope rty

and contact governmental authorit ies

Termination.  Buye r may te rmina te

Contract by notic e to S eller p rior to

expiration of Re view P eriod .  

Same result occurs if  Buyer does not

post Supp lemen tal Escro w De posit

with  Tit le Company before end of

Review Period.

Inspection Notice. Buyer must give 1

business day’s n otice o f inten tion to

conduct inspection.

Pond. Buye r and  Selle r coop erate  to

plan and develop the Land, including

Seller attemp ting to ob tain app rovals

for regional storm-water detention

pond.  

Seller to provide to Buyer copies of

any requ ired re strictive  cove nants

and easements and inform Buyer of

requ ireme nts  of City.
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Time Period Due Actual Date  Done # Action

Earl ier to occu r of (a) pla t appro vals

obtained or (b) 50 days of Effective

Date

Due:

09/14/2004

Done:

_____________

§5.04, pp. 7-8 Approval Period.  Seller to use

comm ercially  reaso nabl e effo rts to

obtain  platting  of Pro perty. 

Buyer may te rmina te Co ntract p rior to

earl ier to occu r of (a) pla t appro vals

obtained or (b) 50 days after Effective

Date.

On or before 5 th day after Review

Period [5 days a fter 09/25 /2004  falls

on weeken d, so Closin g Date is n ext

business day, Monday 10/02/2004]

On or before expiration of Review

Period

On or before 45 days of Closing

Date

Due:

Monday

10/02/2004

276 th day

Done:

_____________

Due:

09/25/2004

Done:

_____________

Due:

11/16/2004

321st day

Done:

_____________

§7.01, p. 9

§7.01, p. 9

Closing Date .

Extended Closing O ption Date . 

Option to exte nd C losing  for 45  days

by paying $50,000 fee and giving

notice to Seller.

Extended Closing D ate.
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C.3
Title Objections Letter

______________, 200__

_______________________ Federal Express -_______ __ Delivery

Escrow Agent

_____________Title  Company

_____________________Road

Austin, Texas  787___

________________________ [Selle r’s Att orne y] Federal E xpress-_ _______ _ Delivery

________________________

________________________

_____________, Texas  787__

___________________ [Seller] Federal E xpress-_ _______ __ Delivery

________________________

________________________

________________________

Attn.: ___________________

Re: Sale  of the property (the “Property”) des cribed in or to be covered by the Sales Contract (the

“Sales Contract”) by_________________ (the “Seller”) to ________________  (the “Buyer”)  

Title  Co. GF Number: _________________ 

Dear___________:

1. Our Client.  This  Buye r’s T itle Ob jectio ns Le tter is b eing s ent both by overnight  delive ry.  Our Firm

is counsel for ___________ ___________ ___ (“Buyer”), the buying entity which signed the Sales Contract as

the Buyer.  This Letter does not amend, waive or override the written Sales Contract between S eller and Buyer.

The title objections made in this Letter may be amended, waived or overridden by us.  The matters contained

in this Letter do es not w aive or relea se Seller fr om its o bligations o n the Sa les Con tract.

2. Enclosed.  Enclosed with this Letter is a copy of the Comm itment for Title Insurance (“Title

Commitment”) issued by __________ Title Company (the “Title Company”) for _____________ (the Title

Underwriter”) Effective Date ________, 200__ at ______ a.m., and Issued Dated _________, 200__ at ______

a.m.,  showing the record title holder to the Property as being in the Seller, subj ect to  the m atters se t forth  in

Schedules A, B and C and the Terms and Conditions of the Title Comm itment, and the Proposed Insured as

being Buyer.

3. Title and Survey  Objection Periods.  The S ales Co ntract pro vides in ¶_ _  that the Buyer is

afforded until _____ ____, __ _____ __ ___ , 200__ to  object to th e status  of title reflected  in the Title  Commitment

and in ¶__  until __ _______, _____  ___,  2000  to ob ject to  the s tatus  of the  Prop erty re flecte d in the  Surv ey.

4. Survey.  The Buyer has not yet received the Survey, but anticipates receiving it prior to _______,

2000.  Buyer reserves its right to object to any matter shown in the Title Comm itment based on m atters to  be

reflected by the  Surv ey (e.g., omission of property from the Title Commitment, the location of easements, set

back lines, encroachments or the detection of boundary line conflicts) such that Buyer may object to such

matters prior to ______, 200__ as reflected on the Survey to be received prior to _______, 200__.

5. Sche dule  A Objections.  The following objections are made to m atters ref lecte d in Sc hedule

A to the Title C omm itment:
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5.1 Item 2.  It appears from Sch edule B that there are various easements appurtenant to

the Property and that Item 2 needs to also cover these appurtenant easements.  Therefore, objection is raised

to the failure to state in Item 2 “easement estate” as to any item that turns out to be an appurtenant easement

to the P rope rty.

5.2 Item 4.  

(a) Omitted Property.  Objec tion is raised  to the omission from the Item 4 of any

tract of land that Buyer determines based on its review of the Survey that it thought it was purchasing that is not

included within the description of the Property set out in Item 4.  Specific objection is now raised for the failure

of Item 4 to include  as part of the Property being conveyed to Buyer an d insured  by the Title Po licy to be issued

at closing to the prop erty conve yed to___ _____ _____ _, record ed in Volu me _ ___, Pa ge ___ , ______  Coun ty

Real Property Records.

(b) Failure to Describe by Plat Reference.  Objection is raised to the description

of the Property as being acreage tracts  to the  extent it is determined that the any of such acreage descriptions

are actually platted lots.

(c) Appurtenant Easemen ts.  Objection is raised to the omission from Item 4 of

any easement appurtenant to the Property, including the Items listed in Schedule B, as Items 9__ and 9__, for

examp le if the instruments reflected in such items create reciprocal easements.

6. Sche dule  B Objections.  Objection is raised to the inclusion of the following Items as

exceptions:

6.1 Item 1, Item 9x:  Objection is raised to the following Items:

(a) Volume    , Page     .  This appears to be applicable to property other than the

Prop erty.

(b) Volume    , Page     .  This appears to be applicable to property other than the

Prop erty.

6.2 Item 2 - Survey Exception.  Objection is raised/reserved to the inclusion of Item 2 as

a general exception, and Buyer requires that the Title Company review the Survey once it is prepared and list

any specific items that it will carry forward into the Title Policy by virtue of the deletion of Item 2 (except for the

non-dele table  portion of this Item “shortages in area” which m ay not be deleted under title insurance rules).

6.3 Item 9x - Oil, Gas and Mineral Reservation.  Buyer ob jects to the  failure  of the  Title

Comm itment and Title Policy to contain express insurance as is permitted by Texa s Title Insurance Rules

exp ress ly insuring that no use may be made of the surface of the Property by the owner of the miner al estate

so reserved in the instrument listed as Item 9x.

6.4 I tems not Limited by Designation in Schedule B as to the Tract Affected.

Objection is raised to the failure in Schedule B to designate as to the following Items which of the Tracts in

Sch edu le A, Item  4 they relate  to and onc e they are d esignate d in a U pda ted, R evised Title Com mitm ent,

reservation is here made to object to the Items to the extent they are obje ctionable :  Items 9 _____________.

6.5 Item 9x.  Objec tion is raised  to Item 9___  to the  extent tha t any o f the m onies  to be  paid

by the owner of the Property pursuant thereto have not been paid prior to closing.

6.6 Item 9x - Lease.  Objection is raised to Item 9____ to the extent that it is determined

that the Seller is in default of its obligations under the lease as of closing.

6.7 Items 9x.  Objection is raised to Items 9 __________ to the extent that it is determined

that the Seller is in default of its obligations under any of these agreements as of closing.
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7. Sche dule  C Curative Items to Be Cured by Seller.  Objection is raised as to any matters on

Sch edu le C to the  Title  Comm itment that are items that are for the Seller to satisfy in order for the Title Company

to issue the Title Policy to the extent Seller does not satisfy same (the “Schedule C Curative Items to be Cured

by Seller”) including:

7.1 Seller’s  Authority.  [Items 5  and 6].  Providing to the Title Company satisfactory proof

of the authority of the person signing on behalf of the Seller to bind the Seller.

7.2 Subdivision Association Assessm ents.  [Item 8].  Providing  the Title C omp any with

proof that n o unp aid as sessm ents  are o wing  again st the  Prop erty.

7.3 Legal Description.  [Item  7].  Pro viding the Title Company with a sufficient legal

description of the  Prop erty.

7.4 No D efect, L ien or O ther M atter After T itle Com mitment.  [Item 4].  Curing any

defect,  lien or other m atter that aris es or is filed a fter the da te of the T itle Com mitm ent.

7.5 Curative.  [Item 2].  P roviding the  Title Com pany with ev idence th at:

(a) no person occupying the land claim s any interest in that land ag ainst the person

named in Item 3 of Schedule A;

(b) all standby fees, taxes, assessm ents and charges ag ainst the Property have

been paid;

(c) all impro vements or repairs to the Property are completed and accepted by the

owner, and that all contractors, subcontractors, laborers and suppliers have been fully paid, and that no

mechanic’s, laborer’s or materialmen’s liens have attached to the Property that are not released as of closing;

and

(d) there is legal right of access to and from the land.

8. Additional Title Matters to be Delivered  by Seller.  As a condition to closing you are to obtain

the following documents (the “Closing Documents to Be Delivered by Seller”):

8.1 Seller’s  Affidavits.  Affidavits of the following types of affid avit (which may be

combined into one or more affidavits (the “Seller’s Affidavits”) as  ma y be re quire d to issue  the T itle Polic y in

form required  by the Sales  Contra ct and to c lose in the fa shion req uired by the S ales Co ntract:

(a) Non-Fo reign Person Affidavit.  Affidavit attes ting that  the S eller is not a

foreign person (the “Non -Foreig n Pers on Affid avit”).

(b) Affidavits of Debts and Liens.  Affidavit in f orm  accepta ble to  the T itle

Company by the Seller as to there not being “debts or liens” or other matters customarily covered by such form

of title company required affidavit to issue the Title Policy to the Buyer (the “Affidavits of Debts and Liens”).

(c) Surve yor’s Affidavit .  The affidavit of the Surveyor, at the expense of the

Buyer, in form  accepta ble to  the T itle Co mp any to  delete the  “Par ties in  Possession  Exc eption”, the “Roads

Exception” and the “Visible and Apparent Easements Exception" from the Title Commitment and the Title Policy

which deletion is to be based on an inspection of the Property undertaken for the Title Company (the

“Surve yor’s Affidavit ”).

(d) Non-Production Affidavit .  The  affidavit of  such aff iants  as ar e acc epta ble

to the T itle Co mp any to  delete any e xception  to the  Title  Policy for oil and gas leases or term interests of record

in ________ County, Texas (the “Non -Prod uction  Affidavit ”).

(e) Affidavit  as to Use and Possession.  The affidavit of such affiants as are
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accepta ble to the  Title  Com pany as to  the use a nd pos sessio n of the P roperty to issue the Title Policy without

the “Parties in Possession Excep tion", the “Roads Exception” and the “Visible and A pparen t Easem ents

Exception” or other similar use and possession exceptions (the “Affidavits as to Use and Possession”).

8.2 Insured Closing Service Letter.  

(a) T-51.  A Form T-51 Buyer Insured Closing Service Letter signed by the Title

Und erwr iter and Buyer covering the handling by the Title Company of the Settlement Funds (the “Insured

Closing Service Letter”) and acknowledged by telephone confirmation by the Title Underwriter that it has

received in its offices a telefaxed copy of the Insured Closing Service Letter signed by the Buyer and that the

Insured Closing S ervice Le tter is in effec t.

(b) Escrow Account Auditor’s Letter.  Lette r from  the T itle Co mp any’s

independent C.P.A. auditor stating that the Escrow Account and other interest bearing accounts opened in the

name of the  owner/be nefic iary of t he es crow ed fu nds  with th e fina ncia l institution as the escrow agent are

audited as required by the Texas Department of Insurance (the “Escrow Account Auditor’s Letter”).

(c) Updated, Revised Title Commitment.  A currently dated and effective T itle

Comm itment updated as of a tim e on the C losing  Date  prior t o Clo sing  and r evise d in accordance with these

Buye r’s Closing Instructions (the “Updated, Revised Title Commitment”).

8.3 Title Policy.  As of Closing, before the Title Company may disburse any of the

Settlement Funds, th e Title  Com pany will need determine that it can as of closing issue to Buyer an Owner Policy

of Title Insurance (the “Title Policy”) in the form prescribed by the Texas State Board of Insurance and the Sales

Contra ct, written by the same underwriter that issued the Title Comm itment with an Issuance Date and  Effective

Date  and time the same as the Closing Date, under the above-referenced GF number. The Owner Policy must

be issued in accordance with the Title Commitment, except as follows:

(a) Insure d’s Name.  The Insured under the Title Policy must read exactly as the

Buyer's  name is set forth in the Deed;

(b) Effective Date.  The effective date and time of the Title  Policy must be the date

and time on which the Deed is filed of record;

(c) Description.  The real property described in the Title Policy must be the same

property  desc ribed  in the D eed  and in  the S urve y of the  Prop erty;

(d) Title.  Fee simple title to the real property described in the Deed must be shown

by the Title Policy to be vested in the Buyer, and any easements benefitting the real pro perty must be included

in the desc ription  of the  prop erty ins ured  by the  Title P olicy;

(e) Survey Exception.  Item  2 of S chedule B  of the  Own er Po licy, must be

modified to read “shortages in area” only (the “Survey Exception”) [referred to as “Deletion of the Survey

Exception”] with the cost of the Deletion of the Survey Exception being paid for by the _________ and provided,

however, if any specific exception is to be listed in Schedule B as a result of the Deletion of the Survey Exception,

the Title Company must prior to Closing advise Buyer and us of the new specific exception.

(f) Taxes Exception.  Item 3 of Schedule  B of the Owner Policy must be modified

to except only to taxes, assessments, and stand-by fees for the year 200__ and subsequent years, not yet due

and payable (the “Taxes Exception”);

(g) Sche dule  B Exceptions.  The  exceptions to  title shown on Schedule B of the

Owner Policy must include only the exceptions permitted herein (the “Permitted Schedule B Exceptions”). 

(h) Sche dule  C Items Satisfied.  All matters described on Schedule C of the

Comm itment mus t be satisfied  and res olved to you r com plete satisfaction so that none of these ma tters will

appear as exceptions in the Owne r Policy (“Schedule C Items Satisfied”).
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(i) Parties in Possession Exception and Visible and Apparent Easem ents

Exception.  There must not appear in the Updated, Revised Title Commitment or the Title Policy any exception

for:

(a) Parties in Possession Exception.  “Parties in possession” (the

“Parties in Possession Exception”).

(b) Visible  and Apparent Easements Exception.  “Visib le and apparent

easements” (the “Visible and Apparent Easements Exception”).

(j) Inspection Exception.  There must not appear in the Title Policy any matter

which would be revealed by an inspection of the Property conducted by the Title Company or its agent or

contractor, if an inspection is or would be made by the Title Company, its agent or contractor (the “Inspection

Exception”).  If the in spection  reveals matters that are to be listed in the Title Policy, then these matters must

be disclose d to Buyer and us and to Se ller and Se ller’s Coun sel befo re the Se ttlemen t Funds  are dep osited with

the Title Company and m ust be approved in writing before the request for the wire transfer.

Buyer reserve s its right to make further objection on or before _________, 200__ as to title matters.

If you ha ve an y ques tions  rega rding  any as pec t of this  trans actio n, please  call us  at you r earlie st opportu nity.

Sinc erely,  
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C.4

Reliance Letter

___________________________

___________________________

___________________________

Re: Reliance Letter:  Acquisition of______________ (“Property”)

Gentlemen:

The undersigned has provided certain c ons ulting  serv ices  and in form atio n

to____________ ___(“Client”).  Our client entered into a Sales Contract to purchase the re ferenced Pro perty;

the unders igned un derstan ds that all rights  of Buyer under the Sales Contract have been assigned to you, and

that you are acquiring the referenced Property.  This letter shall c onfirm th at you  shall b e ent itled to  use a nd re ly

upon the consulting services and information provided by the undersigned to our Client.  Such services and

information are summarized on the attached Schedule.

Sinc erely,
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C.5

Closing Checklist

1. Title Commitment and Title Policy.

# Title Commitment Comm ents

1 Updated Title Commitment Delivery.  Updated, revised Title Commitment must be

delivered to Bu yer be fore  closin g day.

1.1 Sche dule  A Assignee.  Chang e insured  to nam e of new  Buying En tity

Description.  Property description to be the description as

now being revised by the Surveyor

1.2 Sche dule  B

1.2.1 Survey Exception  Expense.  Item 2 to  be delete d at [Se ller’s ] [Buyer’s ]

expense.

Title Company Review Existing Survey.  Hav e Title

Company review existing survey to determine if it has any

requirem ents at this point–have it approve current survey

as acceptable for this purpose.

Title Comp any Review  of Revised S urvey.

Survey.   Have s urvey revise d to reflect th e following:  

[a] Refer to Title Comm itment.  GF #  of T itle

Comm itment and T itle Com mitm ent Date . 

[b] Certificate Addressed  to T itle Compan y.  Have

Certificate  be addr essed  to Title Co mpa ny and its

underwriter.

[c] Certificate Addresse d to Bu yer and L ender.  

Have Certificate be addressed to Buyer and

Lender.

1.2.2 Taxes Exception  Schedule B.  (Sched ule B, Item  # 5).  

Worksh eet.  Have Title Company furnish a worksheet as

to how they have calculated the tax proration.  Address

issue of Property being part of a larger tax parcel and

without separate tax account number.  Determine if size of

land is understated on tax rolls.  Determine if tax rolls do

not include all im provem ents on  Proper ty. 

Title Certificates.  Have Title Company furnish pre-

closing a copy of the Tax Certificates issued by the Tax

offices for each taxing jurisdiction.

New Tax Account No.  Contact Tax Authorities to set up

new sepa rate ta x account nos. for  this tra ct.  De term ine if

there will be any problem in doing this.
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# Title Commitment Comm ents

Open Space/Ag Tax Exemption.  Dete rm ine the bas is

under which the property is being taxed.  Does the Buyer

need to file any forms with the Tax Authorities to qualify for

the Exemption that is currently on the property?  Address

tax roll back and parties’ liabilities post-closing if roll back

will occur post closing.  (See Tab  D6 for Roll Back Escrow

Agreem ent).

1.2.3 Leases Objection.  (Sche dule B, Item s 9__: “R ights of ten ants

under leases”).  Exception must be deleted or identified

and reference limited to specific tenants as shown on rent

roll.

1.2.4 Parties In Possession and

Visible  and Apparent

Easeme nts General

Exceptions  

Inspection.  (Sch edu le B, Ite m  9 __ ).  R equ ire the  Title

Company to make an inspection of the Property as of

closing and reiss ue a revis ed Title C omm itment.

Title Comp any to Identify Requ irements to De lete

General Exception.  Ask the  Title Com pany to iden tify its

requirem ents to delete this  excep tion.  

Pre-Closing Title Company Inspection.  If it involves

inspecting the Property, then ask that the Title Company

pre-closing  inspect the Property and identify to parties

what matters it will continue to list as exceptions based on

its inspection.

Further Requirements.  The Title Company needs to list

what actions w ill be ne eded to delete  the exceptions it

makes  based on its pre-closing inspection (e.g., affidavit of

the Seller, etc.).

Process.  Determine the process involved in the

inspection and make arrangements for the inspection.

Cost.   Have T itle Com pany identify the  cost an d who is to

undertake the inspection.

Roads.  Have Title  Com pany spec ifically c onfirm th at it will

not ma ke a  gene ral ex cep tion fo r “roa ds” a nd that it is

obtaining from Seller what ever documentation (e.g.,

affidavits) to insure that there is not access across the

Prope rty by adjoining neighbors using existing roads that

will survive closing.

1.3 Sche dule  C  

1.3.1 Actions Checklist of Title Company Requirements.  Identify

actions to resolve and delete conditions to Title Policy

issuance.  

1.3.2 Title Comp any Sign Off   Agreed Course of Action.  Determine acceptance of

each such actions with Title Company prior to closing and

funding.
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1.3.3 New Entity  Entity Matters.  Determine Title Company Schedule C

requirem ents relate d to new entity.

1.3.4 Resolutions of Seller Title Company Review.  Have Title  Com pany review all

resolutions or other authorizations for entities to sign

closing documents.

Buyer Review.   Have Title Company/Seller(s) provide

Buyer with a copy of each proposed resolution before the

pre-closing for its  review and app rova l.

1.3.5 Resolutions of Bu yer/Bu yer’s

Assignor

Title Company Review.  Have Title  Com pany review all

resolutions or other authorizations for entities to sign

closing documents.

Seller/Lender Review.   Provide Seller and Lender with a

copy of each proposed resolution before the pre-closing

for their r eview  and a ppro val.

2. Survey.

# Item Comm ents

2.1 Certificate Addressees.  Surv eyor’s  certif icate  addr essed to  Title

Com pany, Title Underwriter, Seller, Buyer and Lender.

2.2 I tems Addressed

2.2.1 Title Policy Sign Off.   Verif y accepta nce  by Title  Com pany and u se in

Title  Polic y.

Sche dule  B Exceptions Depicted.  Loca te all Schedule

B exceptions an d referen ce by r eco rding  info a nd title

commitment  exception num ber.

2.2.2 Flood Plain Classification Verify Classification.  Review  Surveyor ’s certificate a s to

flood plain classification.

2.2.3 Lender Approval Verify.  Verify acceptance by Lender.

3. Insurance.

# Item Comm ents

3 Certificate Approving Parties.  Verif y certif icate  of ins uran ce is in

form acceptable to Lender.  (See Tab  E.3.5.1-5 -

Certificate  of Insurance).

3.1 Approved Issuers   Rating .  Verify acceptable Best Rating.

3.2 Approved Coverages 

3.2.1 Lines Property.

Liability.
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# Item Comm ents

Rent Loss.

3.2.1 Additional Insured/Mortgagee Own er.  Own er an d its partne rs an d prin cipa ls spe cifica lly

listed.

Lende r.

Man ager.

3.2.2 Waiver of Subrogation  Relea sed P arties.  As to Owner and its partners and

princ ipals  (each specifically referenced).

3.2.3 Certificate Holder Desig nated  Perso ns.  Cer tificate Ho lder d esignation is

different than being named as additional insured or

mortgagee in Certificate of Insurance.

4. Due Diligen ce App rovals .

# Items Comm ents

4.1 Termite  Inspection

4.2 Inspection

4.2.1 Building

4.2.2 Personal Property FF&E.

Supplies.

4.2.3 Environmental Audit

4.3 Reliance Letters Addressees.  Letter from each inspector to Client, Other

Party & Lender (“Reliance Parties”) confirming that they

may rely upon R eport.

4.4 Local Law Search

4.4.1 Zoning Zoning Com fort Letter.   City letter addressed to Client

and Lender.

Ordinance.  Cop y of O rdina nce  as to  Prop erty.

Zoning Map.

4.4.2 Building Code Code  Com fort Letter.   City letter addressed Buyer and

Lender.

Certificate of Occup ancy. 

Other Permits.

[1]     Swim ming  Pool.

[2]     Signage.

4.4.3 Utilities Waste  Water Discharge.  LUEs.
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5. Invento ry.

# Items Comm ents

5.1 Personal Property Pre-Closing.  Inventory of all furniture, fixtures,

equipment and supplies being sold to Buyer.

Confirmation as of Closing.  Confirmation at closing

that all Personal Property is in good working order and at

site.

5.2 Service Contracts

5.2.1 Laund ry

5.2.2 Cable

B.2.3 Security

B.2.4 Trash

B.2.5 Management

6. Project Bank Account.

# Item Comm ents

6.1 Establish Account Signature Card.  Provide evidence that a Bank account

has been s et up in the b uying/borro wing entity’s na me.  If

a bank statement is not available by loan closing, then

have the Bank provide a letter addressed to Lender

acknowledging the existence of the account (attach a

copy of the signature card).

6.2 Resolutions.  Adopt bank account resolution.

7. Organizational Docum ents.

# Item Comm ents

7.1 Certified Resolution Approving

the Sale

Selle r’s Partnership Consent
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# Item Comm ents

7.2 Selle r’s Organization

Docu men ts

- Articles of Incorporation

and Bylaws or Articles

of

Organ ization/Certifica te

of Organization and

Operating

Agreement/Regulations

- Partners hip Agreement

- Certificate  of Limited

Partners hip

- Assumed Name

Certificate

7.3 Copy of deed into Seller

7.4 Certificate  of Existence

(Dome stic  corporation)

Certificate  of Autho rity to

Transact Business (Foreign

corporation)

7.5 Certificate  of Good

Standing/Account Status

7.6 Lender Approval Provide  to Lend er.  Provide all organizational

docum ents to the Lender, including preparing resolutions

and assignment of the contract to the new entity being

formed to close the  purcha se of the  Proper ty.  

Single  Purpose Entity Provisions.  Obtain approval by

Lender of organizational documents (e.g., single purpose

entity provisions required by Lender).

7.6 Assignment Assignment from  Con tract  Buye r to Bu ying Entity.

7.8 Certificates

7.8.1 Certificate of Good Standing.  Comptroller.

7.8.2 Certificate of Existence.  Secretary of State.

8. Loan Closing Req uirements.

# Item Comm ents

8.1 Fee Paymen t.  Com mitm ent fee a nd all other fe es paid to

Lender.

8.2 Legal Opinion Approval by

Lende r.

Form.  Agree on format.  ACREL. Lender’s “standard”

form.

8.2.1 Opinions Choice of  Law.

8.2.2 Opining Jurisdictions.
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# Item Comm ents

8.2.3 Usury  Considerations. 

(a) Classification of  Loan under Texas Law.

            (1) “Commercial Loan”.

            (2) “Qualified Commercial Loan”.

            (3) “First Lien Residential Loan”.

(b) Matters  to Address in Opinion.

            (1) Points.

            (2) Prepayme nt Penalty.

            (3) Late Charges.

            (4) Savings Clause.

8.2.4 Local Law Comp liance.

(a) Zoning.

(b) Building Code.

8.2.5 Personal Property.  Lien p erfection  and p riority.

8.3 O & M Plan If needed, Buyer to obtain from Environmental

Cons ultant.

8.4 Financial Reports Loan Agreement Requirements. See L ende r's

Checklist list other item s to be pre pared a nd furnis hed to

Lender including financial statements, Property cash flow

audits, appraisals, historical operating statements, “gap”

operating statements, and other information required for

each loan.

8.5 Wire Transfer and Escrows

8.6 Loan Docum ents Revie w an d app roval.

9. Closing and Funding.

# Item Comm ents

9.1 Title Company’s Escrow

Account.   

9.1.1 Acct. No.  _______Bank: Acct. No.______________.

9.1.2 Wire Instructions.  ABA Wire Transfer Instructions.

Obtain pre-c losing  written wire  instru ction s from T itle

Com pany.
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# Item Comm ents

9.1.3 Buye r’s Acct. Acct. No.  _______Bank Acct. No. ______________.

9.2 Title Company to List Steps

to Complete Insured Closing

Handling of Funds and

Funding.  

Request.   Have th e Title Co mpa ny obtain prio r to

Closing an insured closing letter (Art. 9.49 of the Texas

Insurance Code).  Procedure involves:

9.2.1 Letter Returned to Underwriter Pre-Closing.   Letter

must be requ ested, re ceived a nd signe d and re turned to

the underwriter prior to closing.

9.2.2 Duplicate of Letter delivered to Buyer Pre-Closing.

9.2.3 Audited Escrow Acc ount.   Title C om pany mu st depos it

settlement proceeds in an audited escrow account of the

Title  Company.  Letter from Title Company to Buyer

confirming audit ed ac count sta tus.  V erification  by Title

Com pany’s Bank of account style, status.

9.2.4 Account at Title Company’s Bank.  Open account of

Title  Company at Buyer’s Bank to facilitate quick “inside-

the-bank” transmission of closing funds to title company

as opposed to relying upon Dallas fed wire.

9.2.5 Coverage of Agent.  Have underwriter confirm that the

Insured Closing Letter covers closing actions of specified

title company escrow agents handling funds.

9.3 Fed Id No. Furnish to T itle Compan y.   Buyer’s Fed Id. No.____.

10. Closing Documents and Additional Actions.

# Item Comm ents

10 Deed

10.1.1 Form.  Have Se ller (an d inte rmediar y Buye r if any)

furnish pre-clos ing a cop y of the dee d (s) to be  used to

transfer title fro m th e pre sen t own er to th e Buying Entity.

10.1.2 Survey.   Revise Deed description.

10.1.3 Permitted Exceptions.  Agree o n list.

10.2 Assignment of Contract

10.3 Service Contracts/Leases

10.3.1 Termination of Existing

Service Contracts/Leases 

10.3.2 Assignment and Assumption

of Contracts, Licenses and

Permits

10.3.3 Listing of Assigned Co ntracts Exhibit.  To be attached as Exh ibit to Assignment is list

of assigne d service  contrac ts.  
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# Item Comm ents

10.4.1 Laund ry Actions.  Parties need to do the following as of Closing:

[a] Notice of Sale.  Have Seller provide notice of

sale  of Project to Buyer.  Approve form of

Vendor Notification Letter.

[b] Insurance.  Obtain proof of insurance and ha ve

Buyer and its Lender listed as additional

insureds.

[c] Proration.  Arrange  proration o f gross  receipts

sharing.  Request proration of prepaid bonus.

[d] Estoppel Certificate.  Have Buyer ad vise if

want to seek.

[e] SNDA.   Lender has advised that it requires the

Laundry Leas e be s ubo rdina ted to  Lend er’s

Lien.  Lender’s counsel is to provide a form of

SNDA to be sent to Seller to send to Laundry

Com pany.

10.4.2 Cable Actions.  Parties need to do the following as of Closing:

[a] Notice of Sale.  Have Seller provide notice of

sale  of Project to Buyer.  Approve form of

Vendor Notification Letter.

[b] Insurance.  Obtain proof of insurance and ha ve

Buyer and its Lender listed as additional

insureds.

[c] Proration.  Arrange  proration o f gross  receipts

sharing.  Request proration of prepaid bonus.

[d] Estoppel Certificate.  Have Buyer ad vise if

want to seek.

10.4.3 Others Have Seller notify of c hange  of owne rship and  prorate

expenses.

10.5 Delivery Seller to deliver originals of all Service Contracts.

10.6 Assignment and Assumption

of Leases

10.6.1 Notice of Sale.  Have Seller provide notice of sale of

Project to Buyer.  Prepare form of Tenant Notification

Letter.  Have Se ller pre pare  and s end  notice lette rs to a ll

tenants  on ce rtified  rent r oll.
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# Item Comm ents

10.6.2 Proration.  

(a) Rents.  Arrange proration of monthly collected

rents. 

(b) Deposits.  Audit of deposits.

10.6.3 Leases.  Seller to deliver original of all Leases.

10.7 Bill of Sale Inventory.   Seller to attach inventory as Exhibit to Bill of

Sale.

10.8 Vendo rs Notify.  Have Se ller se nd no tice o f sale  to any vend ors in

addition to Service Contract providers.

10.9 Utilities

10.9.1.1 Electric Prorate.  Parties to arrange for meter reading.

10.9.1.2 Transfer of Service.  Buye r to ar rang e for  utility depos it

and transfer of service.

10.9.2.1 Water Prorate.  Parties to arrange for meter reading.

10.9.2.2 Transfer of Service.  Buye r to ar rang e for  utility depos it

and transfer of service.

10.9.3.1 Gas Prorate.  Parties to arrange for meter reading.

10.9.3.2 Transfer of Service.  Buye r to ar rang e for  utility depos it

and transfer of service.

10.9.4.1 Telephone Prorate.  Parties to arrange for meter reading.

10.9.4.2 Transfer of Service.  Buye r to ar rang e for  utility depos it

and transfer of service.

11. Title Company

# Item Comm ents

11 Title Company

11.1 Closing Statements  Closing Statements.  Have Title Company provide pro

forma closing statement in advance of “pre-c losing”.

11.1.1 Credits (1) Earnest Mone y.

(2) Interest.

(3) Taxes.

(4) Tenant Deposits.
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# Item Comm ents

11.1.2 Expenses (1) Third  Party Services.

[a] Surveyor

[b] Inspectors.

[c] Attorney.

(2) Lend er's Fees.

(3) Broker.

11.1.3 Paid/Settled Out Side of

Closing

(1) Operating Expe nses.  Iden tify.

(2) Employees.  Terminate and rehire.

11.2 Affidavits of Debts and Liens Form.  Have Title Com pany provide Buyer with the form

of Affidavit that Seller will sign.

11.3 Waiver of Inspection Buyer Not Waive.   Notify T itle Co mp any that Bu yer will

not sign and that inspection will be required.

Title Company to Identify Additional Exceptions by

Inspection.

Buyer Review/Object.

11.4 Arbitration Buyer Not Accept.   Notify Title Company that Buyer

does not consent to arbitration.

11.5 Other Forms Pre-approve.  Have Title Company provide Buyer with a

copy of any other documents that the Buyer will be

requested to sign by the Title Company.  Need forms for

review before “pre-closing”.

11.6 Buye r’s Closing Instructions

to Title Company
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D.1.1

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

FOR

______________________

_______________, 2004
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DECLARATION OF COVENANTS, RESTRICTIONS AND EASEMENTS

FOR _________

This  Declaration of Covenants, Restrictions and Easements fo r__________ (this “Declaration”) is

made as of the ____ day of _______ ___________ _, 200_, by __________ (“Declarant”).

Declarant is the owner of certa in real property  located in Travis County, Texas, described in the attached

Exh ibit A (the “Property”) except for portions thereof that may have been dedica ted or co nveyed to

governmental entities for public rights-of-way or other public purposes.  Declarant is the developer of the

Prop erty.   Declarant intends that the portion of the Property outside of the Habitat Preserve Areas (hereinafter

defined) be developed as a high quality multi-use business and multi-family residential community and that the

Prope rty be subject to the covenants, restrictions and easements set forth in this Declaration in order to establish

a plan for the development, improvement and use of the Property with architectural, landscaping and

maintenance controls.

Declarant intends to create an entity to have and e xerc ise the righ ts and dut ies an d to perfo rm  on be half

of, and as agent for, the Owners (hereinafter defined) the functions set forth in this Declaration which include,

without limita tion, th e m aintenance of  certa in portions of the Property, the reviewing of plans for impro vem ents

to be constructed on the Property and the assessing, collecting and disbursing of assessments provided for

herein.

NOW, THER EFOR E, Declarant adopts, establishes and im poses the following covenants, restrictions,

easements, liens and charges upon the Property and declares that the Property and all portions thereof are and

sha ll be held, transferred, sold, conveyed and occupied subject to such covenants, restrictions, easements, liens

and charges.

ARTICLE I

GEN ERAL

SECTION 1.01.  PURPOSE .  The  purp ose  of this  Dec laratio n is to promote the orderly development

and use of the  Prop erty;  to encourage the construction of quality-designed Improvements (hereinafter defined)

on the portion  of the Pro perty outside of the Habitat Preserve Areas (hereinafter defined); to restrict certain uses

of the Property; to provide for certain development and maintenance standards; and generally to preserve the

aes thetic  appearance of the Property and Improvements constructed thereon from time to time.

SECTION 1.02.  DEFINITIONS.  The following words or phrases when used in this Declaration shall

have the following meanings:

a. “Assessmen ts” shall have the meaning set forth in Section 4.01 of this Declaration.

b. “Association” shall m ean  the non-p rofit  corporation to be created under the laws of

the State  of Texas und er the  nam e “__ ______  Ass ocia tion” o r suc h other na me  as is s elected by

Declarant or its successors.

c. “Association Docum ents” sha ll mean the Articles of Incorporation and the Bylaws of

and the resolutions adopted by the Association, as such may be amended from time to time.

d. “Board ” shall mean the Board of Directors of the Association.

e. “Building Setback” shall have the meaning set forth in Section 7.03 of this Declaration.

f. “City” shall mean the City of Austin, Texas.

g. “Common Areas” shall mean:

(i) Unpaved Righ t-of-W ay;
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(ii) Project Identification Signage Areas; and

(iii) Parkway Landscape Areas.

h. “Common Expenses” shall mean any and all expenses incurred by or on  beha lf of the

Association, as agent for the Owners, for (i) the maintenance, repair and operation of the Common

Areas, the Habitat Preserve Areas, the Landscaping in the Common Areas (to the extent not required

to be performed by the Owners) and the Common Facilities, (ii) for the provision of the Common

Services, and (iii) as otherwise incurred in accordance with and as authorized in this Declaration.

“Maintenance and repair” as used, in this Declaration includes not only all labor and materials  necessary

to keep the Common Areas, the Landscaping in the Common Areas and the Common Facilities in good

and neat appearance and in good operating condition but also all parts and replacement materials

necessary to keep such in good appearance and operating condition and shall include, but not be limited

to, replacem ent trees , plants, and other vegetation, except that common Expenses shall not include the

initial costs of installing signage in the Project Signage Identification Areas or the costs of initial

installation or rep laceme nt of tr ees  or sh rubs  that d ie within one year after the installation thereof by

Declara nt, the replacement of which shall be the resp onsibility of De clarant.  Com mo n Expenses  shall

include, without limitation, the costs of preparing the surveys and reports required under the

10(a) Permit and of satisfying other requirements of the 10(a) Permit, including, without limitation, the

cost of maintaining the fencing on the perime ters of the Hab itat Preserve Areas but exc luding, however,

the cost of the initial development of a Site to satisfy the requirements of the 10(a) Permit, such as

constructing improvements, including without limitation, erecting the new temporary and permanent

fencing and installing landscaping required by the 10(a) Permit in connection with development on a

Site, which costs shall be the responsibility of the Owner of that Site.

i. “Common Facil ities” shall mean all Landscaping, jogging and bike trails, lighting,

signage, entry-way features, detention ponds and water features (and related equip me nt) ins talled  in

the Comm on Areas, all equipment of any nature (including, but not limited to, vehicles) used by the

Association in connection with the repair, maintenance or operation of the Common Areas and the

Landscaping in the Common Areas or the provision of the Comm on Services, and, to the extent

approved by a Special Vote of the Class A Mem bers, oth er equipm ent, struc tures an d impr ovem ents

installed within the Common Areas.

j. “Common Services” shall mean such s ervices provided from time  to time  by Declarant

or by the  Ass ocia tion on beh alf of an d for  the com mo n ben efit of the Owners that have been approved

by a Special Vote of the Class A Members.

k. “Conversion Date” shall m ean the e arlier of (i) the d ate on which De clara nt and all

affiliates of De clara nt do  not own any por tion o f the P rope rty, or (ii)  the date D ecla rant v oluntarily

terminates its Class B Member status by recording a written notice of such  termination in the Real

Property Rec ords  of T ravis  Cou nty, Texas.  An y Pers on ow ned  or co ntrolle d by D ecla rant,  by any

partner of Declarant or its general partner or by any, Person owning or controlling any partner of

Declara nt, shall be considered an “affiliate” of Declarant for the purpose of this definition.

1. “Declarant” shall m ean__ _____ ___, and  such s ucces sors or a ssigns  to whom rights

and powers rese rved  here in to De clara nt expres sly are  conv eyed  or as signed in w riting b ut shall not

include any perso n or entity mere ly purchas ing one o r mor e Sites, or p ortions the reof, from  Declara nt.

m. “Declaration” shall  mean this Declaration of Covenants, Restrictions and Easem ents

for Four P oints Ce ntre, and  all ame ndm ents thereto filed for record in the Official Public Records of

Tra vis County, Texas.

n. “Defau lt Rate of Interest” shall mean the lesser of (i) 15% per annum, or (ii) the

maximum  allowable contract rate of interest under applicable law.

o. “Development and Construction Guidelines” shall mean those guidelines adopted

by the Board pursuant to the provisions of Section 5.03 of this Declaration.
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p. “DRB” shall mean the Development Review Board of the Association.

q. “Front Yard Setbacks” shall have the meanings set forth in Section 7.03 of this

Declaration.

r. “Governmental Entity” shall mean the City, the County of Travis, the State of Texas

and any agency or department thereof and the United States of America and any agency or department

thereof.

s. “Habitat Preserve Areas” shall m ean thos e portions  of the Pro perty identified in the

attached Exhibit “B” for such period of time that construction activities are restricted thereon pursuant

to the 10(a ) Perm it.

t. “Improvem ents” shall mean any and all changes to the Property, from initial

construction through later construction or maintenance, which are intended to be temporary or

permanent in nature (other than changes made during a period of construction which will be removed

when the construction period is complete), including, but not limited to, new buildings and structures,

changes to building exteriors and exterior roof structures, parking areas, loading  area s, veh icle

circulation lanes  and a ppro aches, p rivate  driveways  and streets, utility and drainage systems, surface

parking areas and parking structures, exterior lighting, sculptures, sidewalks, fences, walls,

Landscaping, poles, antennae, ponds, lakes, fountains, swimming pools, tenn is or athletic courts, signs,

changes in exterior color or shape, glazing or reglazing of exterior windows and any new exterior

constr uction or exterior improvement which may not be included in any of the foregoing.

“Improvements” include both original improvements and all later changes and improvements.

u. “Landscaping” shall mean plants, including, but not limited to, grass, vines, ground

cover, trees, shrubs, flowers, mulch and bu lbs; rocks; landscape edging; water features; berms; lighting

in landscaped areas; irrigation systems and related landscape improvements and materials.

v. “Lots” shall mean those parcels iden tified as lots in certain specified blocks in the

Zoning Plan.

w. “Majority Vote of th e Mem bers ” shall have the meaning set forth in Section 3.04 of

this Declaration.

x. “Member ” shall have the meaning set forth in Section 3.01 of this Declaration.

y. “Member  in Good Standing” shall have the meaning set forth in Section 3.02 of this

Declaration.

z. “Non-Memb er Own ers” shall have the meaning set forth in Section 3.01 of this

Declaration.

aa. “Notice of Un paid  Assessmen ts” shall have the meaning set forth in Section 4.07 of

this Declaration.

bb. “Owner ” shall mean each Person (other than the Association) who is a record owner

of any parcel of lan d with in the  Prop erty, bu t exc luding  any Perso n who hold s only  a lien in any parcel

of land within the Property as security for the performance of an obligation.

cc. “Parkway Landscape Area” shall m ean (a) w ith respec t to R. M.___0, the manicured

landscape easement that abuts the easterly right-of-way line of R. M. __ _ as s how n in the Zoning Plan,

and (b) with respect to other Streets, a strip of land along each side of the Streets that is not more than

25 feet in width measured from the back of the outside curbing of the pavement on such Street, except

that the Parkway Landscape Area along the p ortions of the Streets that abut any Habitat Preserve Areas

sha ll not extend outside of the Unpaved Righ t-of-W ay.  Th e exa ct wid th of s uch  area  (whic h m ay vary)

sha ll be as de signated  by Declar ant.
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dd. “Parkway Landscape Plan” shall mean the plan adopted by Declarant, as such may

be amended by Declarant or by the Board (with the consent of Declarant prior to the Conversion Date)

from time  to time, specifying the nature, type, scheme , extent and maintenance  of Landscaping required

to be installed b y an Ow ner of a S ite (other tha n Dec larant or the Associa tion) in the Parkway Landscape

Area.

ee. “Paving Setbacks” shall have the meanings set forth in Section 7.03 of this

Declaration.

ff. “Person” sha ll mean any natural pers on, corp oration, pa rtnership , trust, Gove rnmental

Entity or oth er leg al ent ity.

gg. “Project Identification Signage Areas” shall mean those portions of the Property

described in the attached Exhibit “C” as areas in which project signage identifying the development

name for the Property or other entry features, structures or Landscaping are or may be installed.

hh. “Property” sha ll mean the real property described in Exh ibit “A” attached hereto  subject

to any additions thereto or deletions therefrom as provided in Section 1.03 of this Declaration.

ii. “Quorum” shall have the meaning set forth in Section 3.04 of this Declaration.

jj. “Regular Assessmen ts” shall have the meaning set forth in Section 4.02 of this

Declaration.

kk. “Side and Rear Yard Setbacks” shall have the meaning set forth in Section 7.03 of

this Declaration.

ll. “Site” shall mean any single  parcel of  land within the  Proper ty on which  Impro vem ents

are or are to be constructed.  No portion of the Habitat Preserve Areas shall be a Site.

mm. “Special Member Assessment” shall have the meaning set forth in Section 4.04 of

this Declaration.

nn. “Special Purpose Assessment” shall have the meaning set forth in Section 4.03 of

this Declaration.

oo. “Special Vote of the Class  A Mem bers ” shall have the meaning set forth in Section

3.04 of this Declaration.

pp. “Street” sha ll mean any land located  within an ea sem ent or a righ t-of-way in or adjacent

to the Property now or at any time hereafter dedicated to any Governmental Entity for public use as a

roadway for motor vehicles.

qq. “10(a) Perm it” shall me an the Federal Fish and Wildlife Permit pertaining to the

Prop erty,  effective ____, 2004, issued by the United States Department of the Interior, U.S.  Fish and

W ildlife Service under section 10(a)(1)(B) of the En dange red Spe cies Ac t, as such may be amended

from time to time.

rr. “Unpaved Right-of-Way” sha ll mean medians in Streets and the portion of a Street

between the outside edge of the Street pavement (or curbs if curbs are installed) and the right-of-way

line of the Stre et.

ss. “Voting/Assessment Allocation Chan ge Date ” shall mean January 1 of the calendar

year immediately following the calendar year in which Declarant or its affiliates own less than __ acres

of the Prop erty in th e agg rega te, ex clus ive of  any H abita t Pres erve  Area s.  De clara nt shall file  a notice

of the Voting/Assessment Association Cha nge  Date  in the O fficia l Pub lic Re cord s of T ravis  Cou nty,

Texas.
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tt. “Zoning Plan” shall mean the Revised Preliminary Plan approved on_____, 2004 by

the City Development Review and Inspection Department under Case #C__________, as such may

be am ended from  time  to tim e by the City.

Other terms used in this Declaration are defined in various provisions of this Declaration.

SECTION 1.03.  PROPERTY SUBJECT TO DECLARATION.  Dec larant, from time to time and without

the necessity of the joinder of any other Person, (a) may subject additional land to the provisions of th is

Declaration provided that such additional land is adjacent to the Proper ty or to a Stree t adjace nt to the Pro perty

or is in the gene ral vicinity of the Property and the aggregate of all such additional land does not exceed __

acres, and (b) may delete from the Property Parcels sold to Governmental Entities.  Declarant may do so by

recording a supp leme nt to this De claration in th e Officia l Public Re cords o f Travis C ounty, Te xas.  De clarant,

in delet ing tra cts fr om  the P rope rty as p erm itted in  (b) ab ove, ( i) shall impose on such deleted tract restrictions

requiring development of that tract substantially in accordance with the provisions of Article VII  of this Declaration

and the Developm ent and C ons truct ion G uidelin es, and (ii)  at its election, m ay provide in d ocum ents relate d to

the conveyance of such  tract to a G overnm ental Entity that th is Declar ation aga in may b ecom e applica ble to

such deleted parcel if such parcel is conveyed in the future to a Pers on other th an a G over nm enta l Entity,  and

if such occurs, the parcel that again becomes a part of the Property and subject to this Declaration shall not be

included in the computation of the__0 acres under (a) above.  The term  “Property” as used in this Declaration

sha ll include any such additional tracts that from time to time are subjected to the provisions of this Declaration

as provided above and shall not include any tracts that from time to time are deleted as provided above (subject

to the provisions of the preceding sentence).   All of the Property and any right, title or interest therein shall be

owned, held, leased, sold and/or conveyed by Declarant; and any subsequent O wner, lessee, tenant or other

occupant of all or any part thereof, subject to this Declaration and the covenants, restrictions, easements,

charges and liens set forth in this Declaration.  Each Owner, lessee, tenant or other occupant of any portion of

the Prop erty,  by the acceptance of a deed, lease or other conveyance or transfer of any interest in the Prop erty

or any po rtion th ereo f, sha ll be de em ed to  have  cove nan ted and ag reed  to be  boun d by the pro vision s of th is

Declaration.

SECTION 1.04.  PURPOSE OF THE ASSOCIATION.  The Association shall have and exercise the

rights and shall perform the functions of the Association for the benefit of, and as agent for, the Owners as set

forth in this Declaration.

SECTION 1.05.  HABITAT  PRES ERVE  AREAS .  The Property is subject to the 10(a) Permit, pursuant

to which construction on the Property is limited to those areas outside the Habitat Preserve Areas.  The 10(a)

Perm it imposes certain obligations on all who constru ct Imp rovem ents on or occupy the Property, including,

without limitation, restrictions as to certain time periods when no c ons truct ion w ill be allo wed  on the Pro perty.

By accepting title to any portion of the Property, an Owner agrees to com ply with all of the requirements of the

10(a) Permit and acknowledges that construction and other activities on such Owner’s Site are restricted as

provided in the 10(a) Permit.  VIOLATION OF THE 10(a) PERMIT COULD ADVERSELY AFFECT THE

DEVELOPMENT OF THE PROPERTY.  DECLARANT DOES NOT GUARANTEE TO TH E OW NERS THAT

ANY OW NER (OT HER  THAN D ECL ARA NT ) OR  THE AS SOCIATIO N O R EIT HER  OF SUC H PE RSO N’S

AGENTS, EMPLOYEES, CONTRACTORS, REPRESENTATIVES, TENANTS OR INVITEES WILL NOT

VIOLATE THE 10(a) PERMIT AND SHALL HAVE NO LIABILITY OR RESP ONS IBILITY TO ANY OWNER FOR

ANY SUCH VIOLATION.  EACH OWNER ACKNOWLEDGES THAT NONE OF THE DECLARANT, THE

ASSOCIATION OR THE DRB HAS ANY OBLIGATION TO M ONITOR OR TO ASSU RE ANY OWNER’S

COMPLIANCE WITH OR N ONVIOLATION OF THE 10(a) PERMIT.  FURTHER, EACH OWNER

ACKNOW LEDGES THA T IT  MAY HAVE LIABILITY TO THE PRESERVE MEMBER S, DECLARANT, OTHER

OWNERS  AND  THE  ASSO CIAT ION R ELAT ING T O AN Y ACT ION T AKEN  BY SU CH O W NER  THA T IS IN

VIOLATION OF THE 10(a) PERMIT.  SUBJECT TO THE FINAL SENTENCE OF T HIS SECTION 1.05, EACH

OW NER SHALL INDEMNIFY THE PRESERVE MEMBERS, DECLARANT, ALL OTHER OWNERS AND THE

ASSOCIATION FROM AND AGA INST ANY AND ALL LOSS, CLAIM, DAMAGE, FINES, PENALTIES,

EXPENSES AND OTHER LIABILITIES OF ANY NATURE THAT MAY BE INCURRED BY, SUFFERED BY OR

ASSESSED AGAINST SUCH INDEMNIFIED PERSON RESULTING FROM ANY ACTION TAKEN BY SUCH

OW NER THAT CAUSES A VIOLATION OF OR THAT IS NO T IN COMPLIANCE W ITH THE 10(a) PERMIT.

BY ACCEPTING TITLE TO A PORTION OF THE PROPER TY, EACH OW NER RELEASES DECLARANT, AND

ITS PARTNERS (AND THEIR OFFICERS, DIRECTORS AND OWNERS), THE ASSOCIATION (AND ITS

DIRECTORS, OFFICERS, EMPLOYEES AND REPRESENTATIVES) AND THE DRB FROM ANY LOSS,
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CLAIM, DAMAGE, FINE, PENALTY, EXPENSE OR OTHER LIABILITY OF ANY NATURE THAT M AY BE

INCURRED BY, SUFFERED BY OR ASSESSED AGAINST SUCH OWNER AS A RESULT OF ANY ACT OR

OMIS SION TAKEN BY ANY OW NER (OR BY ITS AGENT, EMPLOYEE, CONTRACTOR, REPRESENTATIVE,

TENANT OR INVITEE) OTHER THAN DECLARANT OR BY THE ASSOCIATION OR THE DRB THAT

CAUSES A VIOLATIO N OF OR THAT IS NOT IN COMPLIANCE WITH THE 10(a) PERMIT.

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, IN NO EVENT SHALL AN

OW NER BE LIABLE FOR ANY CLAIM FOR CONSEQUENTIAL OR PUNITIVE DAMAGES.

ARTICLE II

DESIGNATION OF LOTS AND STREETS; ZONING

SECTION 2.01.  DESIG NATION OF LOTS.  Declarant shall have the right and power, prior to the

Conversion Date, to resolve any issues or disputes rega rding  boun darie s of th e Lot s and  such res olution sha ll

be conclusive on the Owners.  The Board shall have such right following the Con vers ion D ate.  D ecla rant s hall

have the right and power, but not the obligation, to subdivide all or any portion of the Property owned by

Declara nt, without the necessity of the joinder of any other P erson, into  subpa rcels or p latted lots.  Declarant

sha ll have the further right and power, but only with respect to portions of the Property owned by Declarant and

without the nece ssity of the join der of an y other Per son, to w ithdraw its d esignatio n of any pa rt thereof a s a lot,

to redesignate previously designated areas thereof as a lot having different boundaries and configurations from

those previously described and to divide or su bdivid e a lot into one or more lots.  An Owner, other than

Declara nt, may create platted lots on its Site or modify any existing platted lots on its Site only with the prior

written approval of such action by Declarant prior to the Conversion Date or by the Board after the Conversion

Date; provided, however, (a) such approval will not be withheld unless, in the reasonable opinion of Declarant

or the Board, as the case may be, such action proposed to be taken by the Owner of a Site adversely affects the

Zoning Plan or the 10(a) Permit; (b) the Owne r of such  Site must insure that any such action is in compliance

with the requirements of Section 7.01 of this Declaration; (c) such action does not result in a non-compliance

with other provisions of this D ecla ration ; and  (d) an y appr oval o f the D RB r equ ired u nde r this D ecla ration  is

obtained.

SECTION 2.02.  DESIGNATION OF STREETS.  Declarant and the Association shall have the right and

power, from time to time, to dedicate, designate, reserve, convey fe e simp le title or grant ea sem ents for Stree ts

in portio ns of  the P rope rty own ed by D ecla rant o r the A ssociatio n at the tim e of such action.  The provisions of

this Declaration shall be subordinate to the rights of the City in such dedicated Streets.  No Owner other than

Declarant or the  Ass ocia tion shall  have the right to dedicate, designate, reserve, convey fee simple title or grant

easem ents for Streets on any portion o f the Prop erty owned by s uch  Own er, un less  such act ion is a ppro ved in

writing by Declarant prior to the Conversion Date or by the Board after the Conversion Date.  This provision does

not restrict any Ow ner from  installing private  roadwa ys for its own  use within its  own Site  in compliance with the

provisions of this Declaration.

SECTION 2.03.  ZONING .  Dec laran t sha ll have  the rig ht and pow er, fro m tim e to time, to change the

zoning of any portion of the Prop erty ow ned  by De clara nt in such manner as Declarant deems appropriate for

the overall dev elopm ent of the P roperty.  No Owner other than Declarant shall apply for any change in zoning

of any portio n of th e Pro perty o wne d by su ch O wne r, unle ss such  zoning cha nge  is app rove d in wr iting by

Declarant prior to the Conversion Date or by the Board after the Conversion Date.

ARTICLE III 

ME MB ERSH IP AND VOTING RIGHTS IN THE ASSOCIATION

SECTION 3.01.  MEM BER SHIP .  Eac h and  every Own er au tom atica lly is a member of the Association

(“Member ”), except for the following (“Non-Member  Own ers”):  (i) the City shall not be considered as a Member

during such tim e tha t it own s only S treets, public utility ease me nts, d raina ge ea sem ents  or pa rcels  used  solely

for a fire or police station or public park unless the City agrees in writing to become a Member of the Association;

and (ii) any p ublic u tility sha ll not be  cons idere d a M em ber d uring  such tim e tha t it owns only  a utility easement

or a parcel used solely for a utility sub-station, unless such utility agrees in writing to become a Member of the

Association.  An Owner of all or any part of the Habitat Preserve Areas is referred to in this Declaration as a

“Preserve Member ”.  Membership in the Association is appurtenant to, and cannot be separated from,

own ersh ip of a parc el in the Prop erty by an Owner other than a N on-Mem ber Owner.  The  mem bership of a

Person in the A ssociatio n sha ll terminate automatically whenever such Person ceases to be an Owner, except
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that such te rmina tion shall not re lease or r elieve suc h Perso n from  any liability or obligation arising unde r this

Declaration during h is period of o wners hip.  Any trans fer of title to any pa rcel in the P roperty sh all operate

autom atica lly to transfer (or, in cases of a transfer by a Non-Member Owner, to vest) membership in th e

Association appurtenant to such parcel to the new Owner, unless such new Owner is a Non-Mem ber Owner.

The term “Owner ” and the term “Member ” as used in the remainder of this Article III and in Article IV of this

Declaration does not include any Non-Mem ber Owner or Pres erve Mem ber, except as otherwis e spe cifica lly

provided in Article IV below.

SECTION 3.02.  MEMBER IN GOOD STANDING.  A Member shall be considered to be a “Member

in Good Standing” and eligible to vote if such Mem ber:

a. Has, at least  ten days pr ior to th e tak ing of  any vo te by th e Assoc iation , fully pa id all

Asses sme nts or other charges levied by the Association, as such Assessments or charges are provided

for hereun der; 

b. Does not have a Notice of Unpaid Assessments filed by the Association against the

parcel in the Property owned by such Owner; and

c. Has discharged all other obligations to the Association as may be required of Members

hereunder or under the Association Documents.

The Board shall have sole authority for determining the good standing status of any Member at any time and

sha ll make s uch determination with respect to all Mem bers prior to a vote being taken by the Association on any

matter.  The Board shall have the right and authority, in its sole discretion, to waive the ten-day prior payment

requirement and r equ ire on ly that s uch  paym ent be m ade  at any time  before such vote is  take n if the  Boa rd sh all

determine, in its own judgment, that extenuating circumstances exist which have prevented prior payment.  Any

Mem ber not conforming w ith the provisions of this Section 3.02 shall be declared by the Board not to be a

Member  in Good Standing and shall not be entitle d to vo te on  ma tters  befo re the  Ass ocia tion until such time as

Member  in Good Standing status is attained and so declared by the Board.

SECTION 3.03.  CLASSES OF VOTING MEMBERS .  The Association shall have two classes of voting

membership.

a. Class A.  “Class A Mem bers” shall be all Members  including Declarant, but excluding

any Preserve Member.  Prior to the Voting/Assessme nt Allo catio n Ch ange Da te Cla ss A  Mem bers  shall

be entitled to one vote for each acre in the Property owned by such Owners (rounded to the nearest

1/100th  of an acre) as of the date of the notice of the meeting at which such vote is to be cast, except

as provided in Section 3.05 below.  For the purpose of this Section 3.03 and for any other reason that

acreage or other area is necessary to be  dete rm ined u nde r this  Declaration, the Board shall determine

the acreag e conta ined in the P roperty and the ac reag e con tained in specific parcels or portions thereof.

For each calendar year beginning with the year next following the year in which the Voting/Assessment

Allocation Change Date falls, Class A Members shall be entitled to one vote for each $100,000, or

fraction thereof, of assessed value of that portion of the Property owned by such Owner as used by

Tra vis County, Texas for ad va lorem tax purposes for such calendar year, except as provided in Section

3.05 below.  For votes of the Class A Members to be cast in a calendar year prior to the establishment

for that year of the assessed value to be used by Travis County, Texas for ad valorem taxes, the Board

may estimate such ass essed value, and the votes of Class  A Mem bers shall be set based on such

estimate.  If any parcel is owned by more than one Owner, the number of votes attributable to such

parcel shall b e the  sam e num ber o f vote s as  if there we re on ly one Owner of such parcel, and the votes

attribu table  to such parcel may be cast only if all of the Owners owning such parcel, prior to the time of

the vote in question, have delivered to the Association a written agreement as to how such votes are

to be ca st or a  written des ignat ion of  one o f suc h Ow ners  to cast the  votes  attribu table  to such parc el.

A Class A  Mem ber m ay delegate  its right to vote to  any tenan t occupying its parcel provided such

delegation is made in writing delivered to the Board.

b. Class B.  The  only “Class B Member” shall be D eclaran t.  The  Clas s B M em ber s hall

be entitled to a number of votes equal to 101% of the aggregate of all votes eligible to be cast by Class A

Members; provided, however, the Class B membership shall cease on the Conversion Date, and
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Declarant thereafter shall only be a Class A Member for so lon g as it  owns any p ortion  of the  Prop erty.

SECTION 3.04.   QUORUM, VOTING AND NOTICES.  Members holding 25% of the aggregate votes

entitled to be  cas t by Cla ss A  Mem bers  in Good Standing, represented at a meeting of the Members in person

or by a legitima te proxy in a form approved by the Board , shall constitute a quorum for voting on matters  brought

before the Members at meetings called by the Board (a “Quorum”).  The vote of Members in Good Standing

(considering all Class A  Mem bers an d the Cla ss B M emb er as on e voting cla ss) hold ing, in the ag gregate , a

majo rity of the votes entitled to be cast by the Members in Good Standing present or voting by legitimate proxy

at a called meeting at which a Quorum is present (the “Majority V ote of the  Mem bers ”) shall be the act of the

Members.  Notic e req uirem ents  for all  actions proposed to be taken  by the Association which require a voted

approval by the Members shall be given as set forth in the Association Documents.  The term “Special Vote of

the Class A Members ” as used herein, means, at the time such vote is to be taken, the written consent of

Declarant (until the Conversion Date) plus the vote  of Class A Members in Good Standing (including Declara nt)

holding, in the aggregate two-thirds of the votes eligible to be cast by all Class A Members in Good Standing

(including Declara nt) prese nt or voting b y legitimate p roxy at a ca lled me eting at wh ich a Qu orum  is presen t.

SECTION 3.05.  SPECIAL PROVISIONS REGARDING PRESERVE MEMBERS .  No Preserve

Member  othe r than  Dec laran t or its a ffiliate  shall  be entitled to any vote on Association matters, as no votes are

allocated to any portio n of th e Ha bitat P rese rve A rea th at is not owned by Declarant or its affiliate.  Declarant (or

its affiliate) as an owner of all or any portion of the Habitat Preserve Area shall be entitled to one vote as a

Class A Member attributable to all of the Habitat Preserve Area owned by Declarant or such affiliate.  In the event

that all or any portion of the Property that, as of the date of this Declaration, is a Habitat Preserve Area in the

future become s no longer subject to the 10(a) Permit, such area of Property no longer shall be a Habitat

Preserve Area, and the Owne r of such area no longer shall be a Preserve Member.  Accordingly, and

notwithstanding any pr ovisio n in this Declaration to the contrary, the limitation on voting rights and  asses sme nts

liability attributable to such area when it was a Habitat Pres erve  Area  as se t forth  in this  Declaration no longer

sha ll be applicable to such area.

ARTICLE IV

ASSESSMENTS

SECTION 4.01.  COVENANTS FOR ASSESSMENTS.  Each Owner of a parcel within the Property, by

acceptance of a deed or other conveyance or transfer of legal title to the Property or any portion thereof, whether

or not it shall be so expressed in any such deed or other conveyance, shall be deemed to have covenanted and

agreed to pay to the Association, or to an independent entity or agency which may be designated by the

Association to receive such mon ies, the following assessments (“Assessmen ts”):

a. Regular Assessments as provided for in Section 4.02 below;

b. Special Purpose Assessments as provided for in Section 4.03 below; and

c. Special Member Assessments, as provided in Section 4.04 below.

All Assessments shall remain the property of the Owner making such payment and shall be expended by the

Association on be half o f the O wne rs on ly for the spe cified  purp oses pro vided  in this D ecla ration .  No p rofit, g ain

or other benefit is to be derived by the Association from the Assessments, but, instead, such funds shall be

expended only as age nt for the O wners .  All services contemplated to be paid from Assessments shall be

obtained by the Association on behalf of the Owners.  Upon termination of the Association, all Assessme nts held

at that tim e by the Assoc iation  shall b e alloc ated  and r eturn ed to  the O wne rs in  the same manner as votes are

allocated among Class A Members as provided in Section 3.03 above.  Notwithstanding anything to the contrary

in this Declaration, no Assessments shall be levied against any portion of the Habitat Preserve Areas, and,

accordin gly, no Preserve Member shall be subject to the lien hereinafter provided for to secure payment of

Assessments.  This ex ception a s to liability of Prese rve Me mbe rs for As sessm ents does n ot affect th e liability

for Asses sme nts of su ch Ow ners wh o own p arcels w ithin the Prop erty outside of the Habitat Preserve Areas,

who shall have liability for Assessments as provided in this Declaration.

SECTION 4.02.  REG ULAR ASSESSMENTS.  “Regular Assessmen ts” sha ll be determined, assessed



Papering the Deal 6 - Page 122

_____________________________________________________________________________________

and expended on a calendar year basis, which shall be the fiscal year of the Association; provided, however,

Regular Assessm ents may be ass essed and exp ended for the partial year, if any, following the date of th is

Declaration.  Reg ular A ssessm ents  shall  be used for the payment of Common Expenses and other expenses

incurred by the Association or the Board on behalf of the Owners as authorized in this Declaration (exclusive of

the expenses referenced in Section 4.04 below).  Regular Assessments from the date of this Declaration through

the end o f the c alend ar yea r in wh ich th is De clara tion is  dated sha ll be set by the Board as the Board deems

necessary to pay applicable expenses for such partial year.  For each year th erea fter w hile th is De clara tion is

in force, the Board shall set the amoun t of the Regular Assessm ents to be levied for that year, tak ing into

consideration Comm on Expenses  for the immed iately preceding year, expected increases in such expenses,

a contingency amount (not exceeding 5% of the anticipated expenditures for that year) and an optional reserve

fund contribution (not exceeding 5% of the anticipated expenditures for that year); provided, however, no reserve

fund contribution  amo unt sha ll be included  in Regu lar Asse ssm ents for an y year in  which the unused balance

of the re serv e fun d equ als or exceeds 15% of the other antic ipated exp end itures  for that yea r.  Th e Board s hall

endeavor to set the Regular Assessments for each full calendar year by no later than the beginning of such year

or as soon there after  as su ch de term ination rea sonably can b e m ade  by the  Board.  Regu lar As sessm ents  shall

be allocated among Owners (including Declarant) in the same manner as votes are allocated among Class A

Mem bers as provided in Section 3.03a above, that is, the percentage of the aggregate Regular Asses sme nts

allocated to a particular parcel in the Property shall be a fraction with the numerator equal to the number of

Class A Member votes allocable to such parcel and with the denominator equal to the aggregate number of

votes for all Class A Members; provided, however, no Regular Assessments shall be allocated to the Habitat

Preserve Areas or to any Preserve Mem ber by reason of its ownership of all or any portion of the Habitat

Preserve Areas, and the one Class  A Mem ber vote allocated to Declarant or its affiliate as Preserve M embers

sha ll not be use d in the  arithm etic  formula described above.  The allocation of any Regular Assessments based

on an allocation of votes among C lass A Mem bers that is based on an estim ate by the Board of assessed value

as provided in Section 3.03a above s hall be adju sted, as  neces sary, to reflect the actual assessed value when

such is established.  Should any excess surplus exist at the end of any year, the Board shall reduce the amount

required for the next year’s Regular Assessments by an amount equal to such surplus.

SECTION 4.03.  SPECIAL PURPOSE ASSESSMENTS.  The Board, from time to time, may levy for

any partial or full calendar year following the date of this Declaration, a “Special Purpose Assessment” for the

purpose of paying any unanticipated expense that norm ally would have been pa id out of R egular A ssess men ts

which was not included in that year’s budget for Regular Assessments.  Such Special Purpose Asses sme nts

sha ll be allocated among the Owners (including Declarant) in the same manner as the Reg ular Ass essm ents

are allocated among the Ow ners, su bject to the  sam e exem ption app licable to Preserve Members for Regular

Assessments.

SECTION 4.04.  SPECIAL MEMBER ASSESSMENTS.  The Board  may levy a “Special  Member

Assessment” on an y Mem ber, to  the exten t any d irectly  related insurance proceeds paid to the Association are

not sufficient to pay all such costs, for the purpose of:

a. Paying the cost of any damage or loss requiring maintenance, repairs or replacement

of the Common Areas, Landscaping in the Comm on Areas or in the Parkway Landscape Area or the

Comm on Facilities which damage or loss has been determined by the Board to have been caused,

either directly or indirec tly, by the acts of s uch M emb er, or its age nt, em ployee or o ccupa nt;

b. Reimbursing the Association for any and all direct or indirect costs incurred by the

Association with regard to the  ma intenance, rep air or replacement of Landscaping, signs, screening or

decorative walls, surface parking areas, ponds, lakes, fountains, pools, exterior lighting, sculptures,

utilities, drainage systems or park and recreational facilities and equipment on such Member’s parcel

or on the Unpaved Right-of-Way contiguous to such parcel, including, but not limited to, the removal of

trash, litter and abandoned items, that such Member fails to repair, maintain or replace as required by

the provisions of this Declaration, provided such Member fails to correct such deficiency within seven

days  after written notice thereof is given to such Member by the Board (or in cases where such

deficiency cannot reasonably be corrected within seven  days,  within  a rea sonable p eriod  of tim e

necessary to correct such deficiency as determined by the Board, provided that the Member

commences  corrective work within such seven-day period and thereafter  procee ds diligently to

com plete such corrective work); or
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c. Reimbursing the Association for all damages, expenses and fines that may be incurred

by or levied against the Association resulting from any act or omission of a Member (or its employee,

agent,  representative, contractor, tenant or invitee) that is a violation of or that is not in com pliance w ith

the 10(a) Pe rmit.

The provisions of this Section 4.04 apply also to each Non-Mem ber Owner,  and e ach  Non -Me mb er O wne r is

liable  for any Special Member Assessment m ade against such Non-Member Owner, and, to the fullest extent

permitted by law, such Non-Member Owner’s particular Site is subject to a lien to secure payment of such

Special Member Assessment, all as provided in Section 4.06 and Section 4.07 below.

SECTION 4.05.  DUE DATE OF ASSESSMENTS.  The R egu lar As sessm ents  prov ided f or he rein s hall

be payable annually within 30 days after an invoice is delivered by the Association to an Owner; provided,

however, the Board s hall have th e right to require payment of Regular Assessments at other intervals if it deems

such is appropriate (but with payment not re quire d any e arlier  than  30 da ys after delivery of the invoice therefor).

The due date of any Assessm ent under Section 4.03 or Section 4.04 shall be fixed in the notice to the Owner

or Owners providing for such Assessment, but will not be sooner than 30 days after the date of such notice.

SECTION 4.06.  PERSO NAL OBLIGATION FOR PAYMENT OF ASSESSMENTS.  The A ssess men ts

provided for herein shall be the personal recourse debt of the Owner of the portion of the Property with respect

to which such Asse ssmen t is made.  No Ow ner, for any reason, may exem pt itself from liability for Assessments.

In the event that any Assessm ent or part thereof is not paid when due, the O wner or  Owne rs of suc h prope rty

sha ll be obligated to pay interest on such unpaid Assessment from such due date at the Default Rate of Interest

together with all costs and expenses of collection thereof, including, but not limited to, reasonable attorneys’

fees.  The Board shall have the right to reject any partial payment of any Assessment and demand full payment

thereof, or the Bo ard m ay, in its sole disc retion, elect to accept any such partial payment on account only, without

in so doing wa iving any rights  establishe d hereu nder with r espec t to any remaining balance due.  The obligation

of any Owner to pay an Assessment with respect to a parcel made for any period of time that an Owner owns

the parc el sha ll rema in its pers ona l reco urse  obliga tion, a s the  case m ay be,  (notw ithsta nding  any fu ture s ale

or conveya nce of its p arcel) an d shall not p ass to  unrelated third-party purchasers of such property or portion

thereof unles s expres sly assumed in writing by such purchaser.  However, the lien for any unpaid A ssess men ts

shall be unaffected by any sale or assignment of full or partial own ersh ip interest in such property affected

there by, or portion th ereof, an d shall con tinue in full forc e and ef fect.  In the event of full or partial sale of an

own ersh ip intere st in any por tion o f the P rope rty, it shall be the obligation of the then O wner of  such inte rest to

disclose to any buyer, assignee, title company designated to handle such transaction, financing entity or other

party to such sale any unpaid Assessments, such notice to be given in writing to all parties to the intended

transaction at least 15 days before that date at which such trans actio n is to be consummated.  A copy of such

notice shall be sent to the Association at the same time.  A former Owner shall not be  liable for As sessm ents

made with re spect to a  parc el afte r suc h Pe rson  no lon ger is  the O wne r of su ch pa rcel.

SECTION 4.07.  ASSESSMENT LIEN AND FORECLOSURE.  ALL SUMS ASSESSED IN THE

MANNER PROVIDED FOR IN THIS ARTICLE, TOGETHER WITH INTEREST FROM SUCH DUE DATE AT

THE DEFAULT RATE OF INTEREST  AND THE COSTS OF COLLECTION, INCLUDING, BUT NOT LIMITED

TO, REASONABLE ATTORNEYS’ FEES, ARE SECURED BY A CONTINUING CONTRACTUAL LIEN AND

CHARGE ON THE PROPERTY COVERED BY SUCH ASSESSMENT, WHICH SHALL BIND SUCH

PROPERTY AND THE OWNER THEREOF AND ITS HEIRS, SUCCESSORS, DEVISEES, PERSONAL

REPRESENTATIVES AND ASSIGNEES.  The aforesaid continuing contractual lien shall attach to the Proper ty

as of the date of the recording of this Declaration and shall be superior to all liens other than (a) a deed of trust

or mortgage constituting a lien on the land of an Owner that secures financing or refinancing of the acquisition

cost of such land or the cost of the construction of Impro vements thereon, (b) any sale and leaseback agreement

or lease and subleaseback agreement whereby an Owner sells and simultaneously acquires a possesso ry

interest under a lease from or other agreement with such transferee, and (c) the lien securing real estate taxes;

provided, howev er, the types  of liens refe renced  in (a) and (b ) above  shall be infe rior and s ubordin ate to the lien

securing the obligation  to pay Assessm ents  to the  extent of a ll unpaid Assessments set forth in any recorded

Notice of Unp aid Ass essm ents (as defined below) existing as of the date of such other lien that has not been

duly released by the Association.  The Assoc iation shall have the power to subordinate the af ores aid

Assessment lien to a ny other lien .  The  exer cise  of su ch po wer s hall be  entire ly discr etionary with the

Association.  Excep t for a con veyance  to a purch aser at a  foreclos ure sale p ursuan t to a lien to whic h the

Assessment lien is subo rdinate as  provided  above, a ll parcels with in the Property are conveyed to and accepted
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and held by the Owner thereof subject to the Assessment lien provided for in this Section 4.07.  To evidence any

unpaid Assessments, the Assoc iation may prepare a written notice of unpaid Assessment (the “Notice of

Unp aid Assessmen ts”) setting fo rth the am ount of the unpaid indebtedness, name of the Owner of the affected

property  and a description of the affected property.  Such notice shall be signed by one of the officers of the

Association and shall be reco rded  in the O fficia l Pub lic Re cord s of T ravis  Cou nty, Tex as.  T he Associatio n sha ll

record an appr opriate rele ase of a ny record ed No tice of Un paid As sessm ents wh en the am ounts  referenced

there in have been paid.  THE LIEN FOR PAYMENT OF ASSESSMENTS MAY BE ENFORCED  BY

FORECLOSURE OF THE LIEN UPON THE DEFAULTING OW NER’S PROPERTY BY THE ASSOCIATION

SUBSEQUENT TO THE RECORD ING OF THE NOTICE AS PROVIDED ABO VE EITHER BY JUDICIAL

FORECLOSURE OR BY NONJUDICIAL FORECLOSURE THRO UGH A PUBLIC SALE IN LIKE MANNER AS

A MORTGAGE ON REAL PROPERTY IN ACCORDANCE W ITH SECTION 51.002, TEXAS PROPERTY

CODE, AS SUCH MAY BE REVISED, AMENDED, SUPPLEMENTED OR REPLACED FROM TIME TO TIME.

In addition, the A ssociatio n m ay inst itute s uit agains t the O wne r pers ona lly to obtain a j udgme nt for  unpa id

Assessments.  In any foreclosure proceeding, whether judicial or nonjudicial, or in any other suit against the

Owner,  the Ow ner sha ll be required  to pay the costs, expenses and reasonable attorneys’ fees incurred by the

Association.  The  Ass ocia tion shall ha ve the  right a nd po wer to  buy the pro perty a t fore closure o r othe r lega l sale

and to acquire, hold, lease, mortgage, convey or otherwise deal with the same.  Upon the written request of any

mortgagee holding a lieu  on any pa rt of the Pro perty, the A sso ciation shall report to said mortgagee any

Asses sme nts which ar e delinque nt and un paid at the tim e of the re port.

SECTION 4.08.  CERTIFICATE.  Upon request by an Owne r, the Ass ociation sh all furnish a c ertificate

setting forth any unpaid Assessm ents owed by an Ow ner.

ARTICLE V

ASSOCIATION BOARD OF DIRECTORS

SECTION 5.01.  CREATION OF BOARD.  The Association shall be governed by the Board  elected by

a Majority Vo te of the M emb ers.  Th e size and composition of the Board, its method of election and its duties

and authorities shall be as provided in the Association Docume nts and this Declaration, except that all memb ers

of the Board shall be Owners or employees, agents or officers of Owners.  The Board shall exist and function

sole ly for the benefit of the Property, the Association and the Members.

SECTION 5.02.  USE OF ASSESSMENT FUNDS.  The Board shall be responsible for the setting,

collection and disbursement of Assessments.  In general, the Board shall be empowered to cause the

Association to take the following actions and to expend Regular Assessment and Special Purpose Assessment

funds for the following purposes:

a. the payment of the Common Expenses;

b. if approved by a Special Vote of the Class A M embers, the em ployment of contractors

to maintain and repair Streets and utilities, but only to the extent that th e City (or oth er res ponsible

Governmental Entity) or approp riate utility com pany fails to  do so  in a m anner de em ed ap prop riate in

the judgment of the Board;

c. the employment of independent consultants or independent contractors to manage

day-to-day operations of the Association; provided, however, neither the directors of the Association nor

mem bers of the  DRB shall be p aid an y salar y or oth er co mp ensation  for se rving  in suc h cap acity;

d. the em ploym ent o f lega l, accounting, engineering, architectural or other independent

professional services, including, but not limited to, any services required  to provide architectural review

for any plans for the construction of Improvements on a Site;

e. the purchase of a policy or policies of insurance insuring the Association, the Board and

the DRB against any liability to the public or to th e Own ers (and /or visitors or o ccupa nts) incide nt to

operation of the Association or the DRB;

f. the purchase of fidelity bonds;
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g. the payment for materials, supplies, services, maintenance, repairs, alterations,

insurance, ad valorem and other taxes on property owned by the Association or in which the Association

has an easement and general and administrative expenses which, in the opinion of the Board, shall be

necessary or prop er fo r the o pera tion o r prot ectio n of th e Assoc iation  or for  the enfor cem ent o f this

Declaration, including, but not limited to, reasonable expenses of the DRB; and

h. the payment of costs  incurred in the exercise and performance by the Board or the

Association of any of their authorities, duties and rights set forth in this Declaration.

In additio n to the expending of Regular Assessment and Special Purpose Assessment funds for the

aforementioned purposes, the Board also sha ll be empowered to exp end funds collected through Special

Member  Assessments for those purposes set forth in Article IV  of this Declaration.

SECTION 5.03.  ADDITIONAL AUTHORITIES AND DUTIES OF THE ASSOCIATION.  Subject to the

provisions of Section 7.01b below, the  Board s hall have th e following a dditional au thorities and  duties

exe rcisa ble on behalf of the Association with respect to performance of the rights and obligations of the

Association hereunder and the right to expend A ssessm ent funds to pay the costs thereof:

a. to enter into  agreem ents or c ontracts  with respect to: (i) insurance coverage for the

Comm on Area s and  the C om mo n Facilities ; (ii) utility consumption and services matters necessary for

the operation of the Comm on Areas and the Comm on Facilities and the provision and operation of the

Comm on Serv ices ; (iii) ma intenance, rep air and operation of the Common Areas and of Landscaping

in the Common Areas, in the Unpaved Right-of-Way and in the Parkway Landscape Areas and

Comm on Facilities; and (iv) design, engineering and other consultant contracts;

b. to determine the Comm on Services that should be obtained by the Association for the

benefit of the Owners, subject to the approval of a Special Vote of the Class A Members;

c. to designate Common Areas and Common Facilities not listed in Section 1.02g and

Section 1.02i, subject to the approval of a Special Vote of the Class A Members;

d. to designate Project Signage Identification Areas;

e. to borrow funds to pay any costs of operation, secured by assignment or pledge of

Assessments, as the Board may determ ine to be ne cessa ry and app ropriate in a ccorda nce with  this

Declaration;

f. to enter into contracts for goods and services or other pu rposes, maintain one or m ore

bank accounts and generally to have all the powers necessary or incidental as may be required for

prudent operation and management of the Association;

g. to sue or to defend in any court of law on behalf of the Association;

h. to make, or cause to be made, any tax returns, reports or other filings required by

fede ral, state or local governmental authorities;

i. to mak e available to  each Owner within 90 days after the end of any Association fiscal

year a written annual report on financial affairs of the Association for the preceding year, and, upon

written request of Members in Good Standing holding two-thirds of the Class A Member votes  eligible

to be cast by all of the Class A Mem bers  in Good Standing, to have such report audited by an

independent certified public acc ounting firm  selected  by the Boa rd, which  audited re port, if required,

sha ll be completed and made available to each Member as soon as practical after a request is received

by the Board; provided, howev er, prior to  the Conversion Date, (i) unless Declarant votes in favor of

such audit, the cost shall be borne by all Class A Members other than Declarant, and the Association

may require that such audit costs be paid in advance, and (ii) notwithstand ing the abo ve, D ecla rant s hall

pay the costs of the audit if such audit reveals a discrepancy of greater than 5% in the accounting

reports  furnished by the Association that is adverse to the Association or the Members;
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j. to adjust the amount, collect and use any insurance proceeds to repair or replace any

damaged or lost property or to reimburse persons or entities entitled to receive reim burs em ent fo r injur y,

damage or losses, and, if said insurance proceeds are insufficient to provide full reimbursement as may

be requ ired, th e Board m ay act  to co llect fund s through Special Purpose Assessments or Special

Member  Assessments, whichever is applicable;

k. to enfo rce th e pro vision s of th is Declaration and the Development and Construction

Guidelines and to enjoin action or seek damages and/or remedial action from any Owner for violation

of this Declaration or the Development and Construction Guidelines, which right shall include, but is not

limited to, the right, but not the obligation, to enter onto any part of the Property to perform obligations

of the Owner thereof who has failed to do so in accordance with the provisions of this Declaration or the

Development and Construction Guidelines;

l. to maintain books and records with respect to all aspects of the operations of the

Association and to the levy, collection, receipt, administration, expenditure and dis pos ition o f all

Asses sme nts and other funds held by the Association in accordance with sound accounting practices

(that separately reflect all Association reserve funds), and to permit any Owner (or a person designated

by such Owner in writing) to inspect, copy and audit the same upon reasonable notice during normal

business hours a t an office o f the Ass ociation or  the Dec larant;

m. to promulgate Development and Construction Guidelines (the “Development and

Construction Guidelines”) to serve as a guide for Owners in the planning and construction of

Impro vem ents and as a guide for the DRB in reviewing and approving or disapproving plans and

specifications for Impro vem ents an d to revise such from time to time as the Board, in its discretion,

deems appropriate, with copies of revisions to be furnished to all Owners.  The Development and

Construction Guid elines  shall n ot contain  any pr ovisio ns (i)  that c onflic t with th e pro vision s of th is

Declaration, (ii) that attempt to prohibit uses that comply with Section 7.01a below and that are not

prohibited by Section 7.02 below, or (iii) that restrict or diminish rights of Owners as specifically provided

in this Declaration;

n. to appoint members of the DRB as described in Article VI below,

o. to own fee simple title or an easement interest to the Project Signage Identification

Areas, the Common Areas and any other areas determined by the Board to be appropriate;

p.  to promulgate reason able rules governing the use of the Comm on Areas, the Common

Facilities and the Common Services; and

q. to perform such  other duties and functions as are  necessary to carry out the rights and

obligations of the Board and the Association under this Declaration.

The Assoc iation shall ha ve the right to  perform such other functions, and to utilize Assessments to pay

the cost thereof, to the extent that such other functions and services are approved by a Special Vote of the

Class A Members.

SECTION 5.04.  AFFILIATED CONTRACTS.  The B oard, ac ting on behalf of the Association, sha ll have

the full power a nd autho rity to contract with any Owner, including, without limitation, Declarant, or their affiliates

for performance of services which the Ass ociation is o bligated or a uthorized to  obtain, su ch con tracts  to be at

compe titive rates then prevailing for such services and upon such other terms and conditions, and for such

consideration as the Board m ay deem advis able  and in the best interest of the Association provided that the level

of service re ceived is c onsisten t with that available from third parties.  In determining whether any such affiliated

contract is com petitive, the  Boa rd sh all obtain estimates, bids or informal quotes from  other possible providers

of sim ilar se rvice s, all of  which sha ll be m ade  availa ble for review by any Owner upon written request submitted

to the Association.

SECTION 5.05.  LIABILIT Y LIM ITATIO NS.  No Member, director, officer or representative of the

Association shall be personally liable for debts or liabilities of the Association.  The directors and

officers of the Association shall not be liable for any mistake of judgment, whether negligent or



6 - Page 127 Papering the Deal

_____________________________________________________________________________________

otherwise, except for their own individual willful misfeasance or malfeasance, misconduct, bad faith,

intentional wrongful acts or as provided in the Association Documents.  Such directors  and office rs

shall  have no personal liability with respect to any contract or other commitment made by them, in good

faith, on be half of th e Assoc iation, an d the As sociatio n, as a C omm on Ex pens e of the  Associa tion, sh all

indemnify  and hold su ch directo rs and offic ers harmless from  any and all expen se, loss or liability to

others  on account of any such contract or commitment (to the extent not covered by insurance

proceeds).   In addition, each director and ea ch offic er of the  Associa tion sh all be ind emn ified an d held

harmless by the Association, as a Common Expense of the Association from any expe nse, lo ss or

liability to others (to the extent not covered by insurance proceeds) by reason of having served as such

director or as such officer and against all expenses, losses and liabilities, including court costs and

reaso nable  attorneys’ fee s, incurred b y or impo sed up on suc h director or officer in connection with any

proceeding to which he may be a party or have become involved by reason of being such director or

officer at the time  such ex penses  are incurred subject to any provisions regarding indemnity contained

in the Association Documents, except in cases wherein the expenses, losses and liabilities arise from

a proce eding  in wh ich suc h direc tor or su ch offic er is adjudicated guilty of willful misfeasance or

malfeasance, misconduct, bad faith in the performance of his duties, intentional wrongful acts or any

act specified in the Association Documents as an act for which any limitation of liability set forth in the

Association Docum ents is not applicable (THIS INDEMNITY DOES COVER LIABILITIES RESULTING

FROM SUCH DIRECTOR’S OR OFFICER’S NEGLIGENCE).  In the event of a settlement of any such

proceeding, the ind emn ification  provid ed he reby sh all apply only when the Board approves such

settlement and reimbursement as being in the best interests of the Association.  Any right to

indemnification provided for herein shall not be exclusive of any other rights to which a director or

officer, or former director or officer, may be entitled.  Th e Association shall hav e the right to purchase

and maintain, as a Common Exp ense, directors’ and officers’ insurance on behalf of any person who

is or was a director or officer of the Association against any liability asserted against him and incurred

by him in such capacity, or arising out of his status as such.

SECTION 5.06.  INSURANCE.  The Association, acting through the Boa rd shall ha ve the right to

purchase, carry and maintain in force, to the extent such is available (a) liability insurance covering any

employees and any and all portions of the Common Areas, and any improvements thereon or appurtenant

thereto, and covering the Comm on Facilities, Comm on Services and the Parkway Landscape Areas, for the

interest of the Association, the Board, agents and employees, and of all Members, in such coverage and

amo unts and w ith such en dors em ents  as sh all be considered by the Board, in its sole discretion, to be

reasonable; (b) errors and omissions insurance for the Board, officers of the Association and the DRB, and

(c) fidelity bonds for all Board members, officers or employees of the Association.  The Board shall carry such

insurance at such limits of coverage and with financially sound companies licensed to do business in Texas as

the Board deems appropriate.  Notwithstanding the above, the Association sha ll carry and main tain, to the extent

such coverage is reasonably available as determined by the Board liability insurance with policy limits of at least

$1,000,000 cove ring o ccu rrences  in the Common Areas or as the result of the operation of Common Services

or Comm on Facilities.  The Association shall use any net insurance proceeds for the purpose the insurance was

intended, including, but not limited to, the repair and/or replacement of any damaged or lost property, whether

real or personal.  Any unused balance from the proceeds of insurance paid to the Association shall be retained

by the Association for use in the payment of Common Expenses.  Should insurance proceeds be insufficient to

fully reimburse any loss or damage, the Association may levy a Special Purpose Assessment or a Special

Member  Ass essme nt, wh ichever is  applic able,  to cover s uch  defic iency.

ARTICLE VI

DEVELOPMENT REVIEW BOARD

SECTION 6.01.  CREATION OF DEVELOPMENT REVIEW BOARD.  The Association shall establish

and maintain a Development Review Board (the “DRB”) consisting of not fewer than three persons appointed

by the Boa rd.  At least two members of the DRB shall be Owners or employees, agents or officers of Owners.

One member of the DRB shall be a representative of the Preserve Member that owns the largest portion of the

Habitat Preserve Area .  Until the Co nversion  Date, the  appointm ent of the m emb ers of the  DRB  mus t be

approved by Declarant, and any or all members of such DRB may be removed by the Boa rd or De clarant w ith

or without cause.  After the Conversion Date, the Board then  shall have the exclusive right and authority at any

time, and f rom  time  to tim e thereafter, to create and fill vacancies on the DRB and to remove members of the
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DRB with or witho ut caus e.  The v ote of the majority of the voting members of the DRB shall be the act of the

DRB.

SECTION 6.02.  FUNCTION OF DEVELOPMENT REVIEW BOARD.  A function of the DRB is to review

and approve or disapprove  plans and specifications for Improvements proposed to be installed or modified on

portions of the Prop erty.  NO IMPROVEMENTS SHALL BE ERECTED, CONSTRUCTED, PLACED, ALTERED,

REMODELED, DEMOLISHED OR PERMITTED TO REMAIN ON SUCH PORTION OF THE PROPERTY

UNTIL PLANS AND SPECIFICATIONS REQUIRED HEREUNDER TO BE SUBMITTED TO THE  DRB , IN

SUCH FORM AND DETAIL AS THE DRB MAY DEEM NECESSARY, SHALL HAVE BEEN SUBMITTED TO

THE DRB AND APPRO VED BY IT IN WRITING .  The vote of a majority of the members of the DRB shall be

considered as the act of the DRB.  The Board, from time to time, may establish and revise a standard review fee

which must be paid by an Owner at the time plans are submitted for review.  The DRB shall have the authority

to select and employ professional consultants to assist it in disc harg ing its  duties if the  DRB de term ines  that it

does not have sufficient expertise or time to review any submitted plans, the cost of such consultants to be paid

by the O wne r of the Site  for which  plans  and s pec ificatio ns ha ve be en su bm itted fo r app rova l, which cost shall

be in addition to the review fee referenced above.  The proces s of reviewing and approving plans and

specifications is one which of neces sity requires that the DRB is called upon from  time to time to mak e subjective

judgm ents on items for which  spec ific sta nda rds o r guid elines  are n ot expres sly set forth in this Declaration or

the Development and Construction Guidelines.  The DRB is given full power and authority to make any such

subjective judgm ents an d to interpret the intent and provisions of this Declaration and the Development and

Construction Guideline s in such  man ner and  with such  results as  the DR B, in its sole dis cretion, m ay deem

appropriate, and in the absence of final adjudication by a court of competent jurisdiction that the DRB has

abused its discretion, such action by the DRB shall be final and conclusive.  While the Development and

Construction Guidelines are intended as a general guide for development within the Property, the DRB shall

have the right to grant variances from the Development and Cons truction G uidelines a s it, in its sole judg men t,

deems appropriate.  The DRB shall have the sole discretion to determine whether plans and specifications

submitted to it for approval are acceptable, and the DRB or the Association shall be entitled and  emp owered  to

enjo in or remove any construction undertaken pursuant to plans and specifications that have not been approved

in writing by the DRB.  Improvements for which DRB approval is required are to be constructed in accordance

with the Development and Construction Guidelines in existence as of the date the preliminary plans therefor are

submitted to the DRB as required hereunder.  Subsequent changes to the Development and Construction

Guidelines shall not require changes in existing construction or plans previously approved by the DRB.  THE

RIGHTS AND POW ERS OF THE DRB UNDER T HIS ARTICLE VI ARE SUBJECT TO THE PROVISIONS OF

SECTION 7.01b BELOW.

SECTION 6.03.  PLANS AND SPECIFICATIONS.

a. The focus of the review by the DRB will be matters affecting the Site other than areas

interior to buildings constructed on a Site.  Accordingly, neither the DRB nor the Development and

Construction Guid elines  will require an Owner to submit for review detail plans and specifications of

building interiors.  T he D RB s hall ha ve the  right to  disap prov e any s ubm itted p lans  that a re no t in

compliance with this Declaration and the Development and Construction Guidelines, if they are

incom plete or if the DRB determines that such plans are deficient from an engineering or design

standp oint.  The DRB may base its approval or disapproval on, among other things:

(i) architectural character of all proposed Improvements, taking into considera tion

the aesthetic quality of any structures with respect to height, form, proportion, volume, siting,

exterior materials and roofing materials (with regard to type, scale, texture, colo r and durability),

proposed quality of workmanship;

(ii) adequacy of Site dimensions for the proposed Improvements;

(iii) conformity and h arm ony of  exte rnal d esign with Impro vements on neigh boring

Sites and types of operations and uses thereo f,

(iv) relation to topogra phy, grade  and finish  ground  elevations to that of

neighboring Sites;
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(v) screening of mechanical and other installations;

(vi) functional appropriateness with respect to vehicle handling, pedestrian

circulation, siting of building s (both in re lationship to o ne ano ther and  in relationsh ip to

buildings, existing or proposed, located on other Sites), drainage, utility service systems and

lighting;

(vii) extent and quality of landscaped areas;

(viii) exterior signing;

(ix) compliance with the purpose and general plan, intent and provisions of this

Declaration and the Development and Construction Guidelines;

(x) compliance with the Zoning Plan; and

(xi) compliance with the 10 (a) Perm it.

Each Owner shall follow the procedures and  requirements for the subm ission of plans and

specifica tions for proposed Impro vements as set forth in the Development and Construction Guidelines.

The DRB shall be available on a reasonable basis, upon reasonable request of an Ow ner, to m eet with

an Owner or its representatives to discuss and answer questions conce rning pro posed  Impro vem ents

and their compliance with this Declaration and the Development and Construction Guidelines.

b. The development review process consists of three phases:  the concept plan phase,

the preliminary plans review and the final plans review.

c. The conce pt plan ph ase is the  opportu nity for the DR B to com mun icate to an Owner

any specific d evelopm ent requ ireme nts for the O wner’s S ite and for the Owner to present to the DRB

such Owner’s concept design for the Improvements proposed to be constructed or installed on its Site.

The concept design plan submitted by the Owner shall provide and show all information specified and

required in the Development and Construction Guidelines.  The DRB must approve in writing the

Owner’s  design concept before the DRB will accept the Owner’s submission for preliminary plans

review.  THIS DESIGN CONCEPT PRESENTATION SHALL OCC UR A S EAR LY AS P OSS IBLE IN

THE DESIGN PHASE FOR ANY IMPROVEMENTS.  A PRIMARY PURPOSE OF THIS INITIAL

PRESENTATION IS TO IDENTIFY ANY GENERAL DESIGN ASPECTS OF THE PROPOSED

IMPROVEMENTS THAT ARE UNACCEPTABLE TO THE DRB AT A TIME PRIOR TO THE OW NER

HAVING INCURRED SUBSTANTIAL DESIGN AND ENGINEERING COSTS.

d. Based on the design concept approved by the DRB, the Owner shall submit to the DRB

its prelimina ry plans for th e propo sed Im provem ents on  its Site for preliminary plans review by the DRB.

Such plans  shall  provide and show all of the information, drawings and d ata spec ified a nd re quire d in

the Development and Construction Guidelines and such other information as may be required by the

DRB.  The DRB  mus t approve  in writing the O wner’s p relimina ry plans for s uch im provem ents before

the DRB will accept the Owner’s submission for Final Plans Review.

e. Based upon the preliminary plans approved by the DRB, the Owner shall submit to the

DRB its final plans and specifications for the proposed Improvements on its Site for final plans review

by the DRB.  Such plans and specifications shall be prepared by an architect, professional engineer,

landscape architect a nd land s urveyor (a s appro priate) reg istered un der Te xas law , bearing the

signature, seal and certification of such architect, professional engineer, landscape architect and land

surveyor and shall provide and show all of the information, drawings and data specified and required

in the Development and Construction Guidelines and such other information as may be required by the

DRB.  The  plans  shall b e acc om pan ied by the written certification by the Owner’s architect that the

Impro vem ents com ply with the pro visions of  the Deve lopm ent and C ons truct ion G uidelin es, th is

Declaration, the Zoning Plan and the 10(a) Perm it.  If any of the plans or specifications that are

submitted do not comp ly with this Declaration, the Development and Construction Guidelines, the

Zoning Plan and the 10(a ) Per mit, t he O wne r’s archite ct, in  such cer tificate, shall spe cify an d exp lain



Papering the Deal 6 - Page 130

_____________________________________________________________________________________

any noncompliance.

f. At the re quest of a n Ow ner, th e DR B shall rev iew p lans for phased or “fast-track”

construction prior t o rev iewing plan s for  the com pleted con struc tion p rojec t.  All ad ditional costs of

consu ltants neces sary to provide this type of review shall be paid by the Owner.  Any such request for

such approval procedure shall be at the risk of such Owner, because the DRB shall have the right to

withh old further approvals or to withdraw its approval of plans previously submitted if later plans for

further cons truct ion on  such Site  resu lt in such previously approved Imp rove me nts no long er be ing in

substantial compliance with this Declaration or the Development and Construction Guidelines or being

consistent in all material respect with plans f or the Site p reviously ap proved  by the DR B.  In such  event,

the Owner shall modify any such previously constructed improvements as may be required by the DRB.

g. Approval of plans and specifications shall be based upon a determination by the DRB

as to whethe r or no t in its ju dgm ent such  plans  and s pec ificatio ns ad equately mee t objectives

established for the Pro perty with reg ard to ae sthetic qu ality, as well as m eeting the  requirem ents

created by this Declaration and the Development and Construction Guideline s.  The DRB  shall notify

the Owner of the DRB’s disapproval of any portion of the plans or other subm issions and shall give the

reasons for such disapproval.  Approval of any plans and specificatio ns w ith reg ard to  certa in

impro vem ents shall  not be de eme d a waive r of the D RB’s righ t, in its discretion , to disapprove similar

plans and specifications, or any of the features or elements included therein, for any other

Impro vem ents or to refrain from granting similar variances.

h. If any submission of plans is not  com plete  or do es no t include all d ata re quire d by th is

Declaration or the Development and Construction Guidelines, the DRB, within 15 days after such

submission, shall notify the Owner of such deficiencies, and such plans  shall  not be considered to have

been subm itted until such  deficienc ies have  been c orrected .  Should the DRB fail to approve or

disapprove any concept design plans, preliminary plans or final plans, properly presented by an Owner

as provided above, within 20 days after submittal thereof to the DRB in a form and fully complete as

required by the DRB and the Development and Construction Guidelines, it shall be presumed that the

DRB has approved such pro perly  submitted plans and specifications, unless prior to the end of such

20-day period, the DRB sha ll have notified the Owner submitting such plans and specifications in writing

that an addition al time pe riod, not to ex ceed te n days, is needed for further review, after which additional

period it shall be presumed that approval has been given absent specific disapproval in writing having

been given by the DRB during such additional review period.  The DRB in the future may modify, by

provisions in the Development and Construction Guidelines, the procedure for the submission and

review of plans provided the review times set forth above are not materially changed.

i. If work is not commenced within 18 months from the date of DRB approval of final

plans, then the approval given pursuant to this Article VI shall be deemed revoked by the DRB, unless

the DRB extends the time for commencing work.  In any event, all work covered by such approval, once

commenced,  shall be constructed with due diligence and completed as soon as reasonably possible,

but mu st be  com pleted with in thre e year s of th e com me nceme nt the reof , exc ept fo r suc h per iod of  time

as such completion is rendered impossible or would result in great hardship due to strikes, fires, national

emergencies, critical materials shortages or other intervening forces beyond the control of the Owner,

unless the DRB extends the time for completion.

SECTION 6.04.  INSPECTIONS.  The  DRB, or its  desig nees, sh all hav e the  right d uring  reas onable

business hours to enter upon and inspect any Site or Improvements then under construction to determ ine

whether or not the plans therefor have been approved by the DRB.  If the DRB shall determine that such plans

have not been approved or that the plans which have been so approved are not being  subs tantia lly complied

with, the DRB may, in its discretion, give the Owne r of such  Site and Im provem ents written  notice to  such effect

and, thereafter, the Board or the DRB, on behalf of the Association, shall be entitled to enjoin further construction

and to require the removal or correction of any work  in place that does not comply with approved plans.  If any

Improveme nts sha ll be altered or replaced on any Site otherwise than in substantial conformity with the approved

plans there for, s uch  action sha ll be deemed to have been undertaken without requisite approval of the DRB and

to be in violation of this Declaration; and the Board or the DRB, on behalf of the Association, shall be en titled to

take action as permitted under this Declaration with respect thereto.
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SECTION 6.05.  INTERIOR ALTERATIONS.  Notwithstanding any other provisions of this Declaration

or the Development and Construction Guidelines, an Owner may make improvements and alterations within the

interior of any building on its Site without first obtaining DRB approv al, provided such do not change the exterior

appearance of any Improvements.

SECTION 6.06.  CHANGES.  No c ons truct ion or  insta llation  of Im prov em ents  on a S ite tha t is

inconsistent with, in  addition to or materially different from any previously approved plans shall be commenced

or permitted until the plans reflecting such change or addition have been submitted to and approved by the DRB

in accordance with this Article VI; provided, however:

(a) no such app rova l is req uired  for ch anges w ithin the interior of any building that do not

change exterior appearance; and

(b) The DRB, for reasons  of (i) architectural character of the proposed improvements,

(ii) conformity and harmony of externa l design w ith Improvements on neighboring Sites, (iii) extent and

quality of landscaped area s, and (iv) e xterio r sign age , sha ll not w ithho ld approval of plans for proposed

changes to the exterior of buildings previously constructed on suc h Site or the exterior appearance of

new Improvements proposed to be constructed on such Site (“Proposed Exterior Building Changes”)

if such plans are in conformance with plans previously approved by the DRB as pr ovide d in this

Declaration with respect to buildings or Improvem ents previously constructed on such Site (“Previously

Approved Plans”).  Furthermore, the DRB shall not withhold approval of plans based on the types of

operations and uses thereof as reflected und er Sec tion 6 .03(a )(iii) if the types of operations and uses

are in conformity with the Zoning Plan and the CC&Rs.  If a dispute should arise between and Owner

and the DRB as to whether the Proposed Exterior Building Changes conform to Previously Approved

Plans for purpo ses he reof, suc h dispute  shall be res olved by O verland P artners, M adison S mith

architect or another architect reasonably acceptable to both the DR B and the Own er.

SECTION 6.07.  LIMITATION OF LIABILITY.  Declarant, the Associa tion, the Bo ard or an y of its

mem bers and the DRB or any of its m em bers , sha ll not, individually or in combination, be liable in damages or

otherwise to any Person submitting plans or specifications for approval or to any Owner of any portion of the

Prop erty,  by reason of subjective decisions, mistake in judgment, negligence or nonfeasance arising out of or

in connection with the approval or disapproval or failure to approve or to disapprove any plans and specifications

submitted; provided, however, this provision does not apply to acts  of willful misfeasance or malfeasance,

misc onduc t, bad faith or intentional wrongful acts.  Declarant, the Association, the Board or any of its membe rs

and the DRB or any of its mem bers sh all not, individually or in combination, be liable in damages or otherwise

in connection with any construction, design, engineering or defect associated with any improvement constru cted

on tile Property.  APPROVAL OF PLANS AND SPECIFICATIONS BY THE DRB DOES NOT CONSTITUTE

ANY WARRANTY OR REPRESENTATION THAT SUCH PLANS AND SPECIFICATIONS COMPLY W ITH THE

ZONING PLAN, THE 10(a) PERMIT OR ANY OTHER GOVERNMENTAL REQUIREMENTS OR GOOD AND

PRUDENT DESIGN, ENGINEERING AND CONSTRUCTION PRACT ICES.  IT IS THE SOLE

RESPONSIBILITY OF THE OWNER TO DETERMINE AND SEE THAT ITS PLANS AND SPECIFICATIONS

COMPLY WITH SUCH R EQUIREMENTS AND PRACTICES.

SECTION 6.08.  CERTIFICATE OF COMPLIANCE.  Upon re quest b y an Ow ner who  has co mplied  with

the provisions of this Article VI, the Association shall deliver to such Owner, a written certificate of such

compliance in recordable form, and such certificate shall be conclusive evidence of such compliance.

SECTION 6.09.  DOCUMENTATION.  Within 60 days after completion of any Improvements, the Owner

of such S ite shall provid e to the As sociation  as-built site, utility, drainage and landscape plans, plans for irrigation

systems in the Parkway Landscape Area on and adjacent to such Site and such other as-built information which

may be requested by the Board or the DRB.

ARTICLE VII

DEVELOPMENT COVENANTS

SECTION 7.01  GENE RAL .
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a. No use sh all be perm itted on the P roperty which is not allowed under applic able p ublic

codes and ordinances either already adopted or as may be adopted by the City or other controlling

pub lic authority.   Each Own er, oc cupant o r othe r use r of an y portio n of th e Pro perty a t all tim es shall

com ply with this Declaration and the D evelo pm ent and C ons truct ion G uidelin es an d with  any an d all

laws, ordinances, policies, rules, regulations and orders of all federal, state, county and municipal

govern men ts or their agencies having jurisdictional control over the Property, specifically including, but

not limited to, the 10(a) Permit, the Zoning Plan and any other applicable zoning restrictions placed upon

the Proper ty as they exist fr om tim e to time .  IN SOME INSTANCES GOVERNMENT AL

REQ UIREMENTS MAY BE MORE OR LESS RESTRICTIVE THAN THE PROVISIONS OF THIS

DECLARATION AND THE DEVELOPMENT AND CONSTRUCTION G UIDELINES.  IN THE EVENT

A CONFLICT EXISTS BETWEEN ANY SUCH GOVERNMENTAL REQUIREMENT AND ANY

REQUIREMENT OF THIS DECLARATION OR THE DEVELOPMENT AND CONSTRUCTION

GUIDELINES, THE MOST RESTRICTIVE REQUIREMENT  SHALL PREVAIL, EXC EPT  IN

CIRCUMSTANCES WHERE COMPLIANCE WITH A MORE RESTRICTIVE PROVISION OF THE

DECLARATION OR THE DEVE LOPMENT AN D CONSTR UCTION GU IDELINES WO ULD RESULT

IN A VIOLATION OF MANDATORY APPLICABLE GOVERNMENTAL REQUIREMENTS, IN WHICH

EVENT THOSE GO VERNMENT AL REQUIREMEN TS SHALL APPL Y.  COMPLIANCE WITH

MANDATORY GOVERNMENTAL REQUIREMENTS WILL NOT RESULT IN THE BREA CH O F TH IS

DECLARATION OR THE DEVELOPMENT AND CONSTRUCTION GUIDELINES EVEN THOUGH

SUCH COMPLIANCE MAY RESULT IN NON-COMPLIANCE OF PROVISION S OF  THIS

DECLARATION OR THE DEVELOPMENT  AND CONSTRUCT ION GUIDELINES.  WHERE A

GOVERNMENT AL REQUIREMENT DOES NOT CLEARLY CONFLICT WITH THE PROVISIONS OF

THIS  DECLARATION OR THE DEVELOPMENT AND CONSTRUCTION GUIDELINES BUT PERM ITS

ACTION THA T IS DIFFERENT FROM THAT REQUIRED BY THIS DECLARATION OR THE

DEVELOPMENT AND CONSTRUCTION GUIDELINES, THE PROVISIONS OF TH IS DECLARAT ION

AND THE DE VEL OPMENT  AND  CO NST RUCT ION  GU IDELINE S SH ALL  PRE VAIL .  All portions of

the Property shall be d evelo ped  in acc orda nce  with th is De clara tion as such m ay be a me nded as h erein

provided.  The provisions of this Article VII set forth certain requirements which, in addition to the other

provisions of this Declaration and the Development and Construction Guidelines, sha ll apply with

respect to the  deve lopm ent and us e of th e Pro perty.

b. NOTWITHSTANDING ANYT HING TO THE CONTRARY CONTAINED IN THE

PROVISIONS OF T HIS DECLARATION OTHER THAN  THIS SECTION 7.01b, THE ASSOCIATION,

THE BOARD AND THE DRB SHALL NOT HAVE THE RIGHT OR AUTHORITY TO EXERCISE ANY

OF THE  POW ERS O R RIG HTS  GRA NTE D TO  ANY O F TH EM IN  THIS DECLARATION IN SUCH A

MANNER AS TO PR OHIBIT THE  USE BY ANY O WN ER OF ITS SITE  FOR ANY U SE (a) THAT

COMPLIES WITH THE FOREGOING PROVISIONS OF SECTION 7.01a ABO VE, AN D (b) T HAT  IS

NOT PROHIBITED BY THE PROVISIONS OF SECTION 7.02 BELOW.  BY WAY OF EXAMPLE, THE

BOARD SHALL NOT ADOPT (INITIALLY OR BY AMENDMENT) DEVELOPMENT AND

CONSTRUCTION GUIDELINES THAT ARE  DES IGN ED T O PR OH IBIT  AN O W NER ’S USE OF ITS

SITE THAT OTHERWISE WOULD BE IN COMPLIANCE WITH THE PROVISIONS OF

SECTION 7.01a ABOVE AN D NOT P ROHIBITED  BY SECTION 7.02 BELOW.  FURTHER , BY WAY

OF EXAMPLE, THE DRB  SHALL NOT EXERCISE ITS APPROVAL RIGHTS UNDER  ARTICLE VI OF

THIS  DECLARATION IN A MANNER INTENDED TO PROHIBIT AN OWNER’S USE OF ITS SITE

THAT OTHERWISE WOULD BE IN COMPLIANCE WITH THE PROVISIONS OF SECTION 7.01a

ABOVE AND NO T PROH IBITED BY SECTION 7.02 BELOW.  THE PROVISIONS OF THIS

SECTION 7.01b,  HOWEVER, DO NOT AFFECT ( i)  THE RIGHT AND AUTHORITY OF THE

ASSOCIATION, THE BOARD OR THE DRB TO EXERC ISE THEIR RIGHTS AND POWER S SET

FORTH IN THIS DECLARATION, OR (ii) THE OBLIGATIONS OF EACH OW NER TO COMPLY FULLY

WITH THE PROVISIONS OF THIS DECLARATION, SPECIFICALLY, BY WAY OF EXAMPLE, BUT

NOT IN LIMITATION, THE PROVISIONS OF ARTICLES VI AND VII OF THIS DECLARATION

NOTWITHSTANDING ANY INCIDENTAL EFFECT OF SUCH COM PLIANCE ON AN OW NERS’ USE

OF ITS SITE.

SECTIO N 7.02.  PROHIBITED USES.  Without limiting the generality of Section 7.01 above, the

following uses  are p rohib ited on the  Prop erty:

a. overnight parking  of cam pers, m obile hom es, boa ts or motor homes except in areas
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that are covered, enclosed or screened in a manner approved by the DRB;

b. junk yard, salvage yard or storage facility for abandoned vehicles, abandoned aircraft

or abandoned aircraft or vehicle parts;

c. the dumping and incineration of garbage or refuse of any nature, except as the DRB

may specifically permit in writing;

d. the smelting of iron, tin, zinc or other ore unless specifically permitted in writing by the

DRB;

e. sanitary landf ill;

f. pawn shop;

g. sexually-oriented busin ess  such as,  but not lim ited to , x-ra ted m ovie  or video sales,

theater or rental facility, nude modeling studio, massage parlor, lounge or club featuring nude or sem i-

nude entertainers or escort service;

h. slaughterhouse or feedlot;

i. the raising , breeding  or keep ing of anim als or pou ltry, except (i) in co nnection  with

operation of a retail pet store or a s ma ll anim al only v eterin arian  clinic;  or (ii) th e ke eping  of an ima ls in

buildings or enclosures screened in a manner required by the DRB, are permitted;

j. drive -in movie theater,

k. mineral refining facility or operations;

1. horse or dog racing track or any facility for off-track parimutual betting; and

m. any use that would result in a violation of or that is not in compliance with the 10(a)

Perm it.

SECTION 7.03.  SETBACKS.

a. Except as hereinafter specifically provided, each Site shall be subject to “Front Y ard

Setbacks” consisting of a “Paving Setback” and a “Building Setback” measured in feet from the right-

of-way line of each Street contiguous to such Site (a Site shall have a front yard on each bounda ry

abutting a Street) as follows:

Street Paving Setback Building Setback

_________D rive 25 feet As established by the Zoning Plan

and o th e r app licable  Cit y

ordinances

_________Blvd. 25 feet As established by the Zoning Plan

and other  ap p licable  Cit y

ordinances

R .M.________ As established by the As established by the Zoning 

Zoning Plan and other Plan and other Zoning Plan 

app licable  City ordinances and othe r applicab le City

ordinances

R. M. _______ 50 feet As established by the Zoning Plan

and othe r app lica b le Cit y
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ordinances

All other Stre ets As established by the As established by the Zoning

Zoning Plan and other Plan and  other ap plicable C ity

app licable  City ordinances ordinances

Notw ithstanding the Building Setbacks specified above, each front yard Building Setback for any

building (other than buildings in which at least 80% of the total building square footage is used for hotel

or general office use on Sites not adjacent to median divided Streets) to be constructed on a Site that

will be greater in height than the width of the above -spe cified  applic able f ront ya rd Bu ilding S etba ck s hall

be increased one foot for each one foot of building height in excess of the width of the above-specified

app licable  front yard Building S etback  up to a m axim um re quired fro nt yard Building  Setback of 100 feet.

b. Except as he reina fter s pec ifically p rovid ed, each Site shall be subject to “Side and

Rear Yard Setbacks” on all sides  of a Site  not abutting a Street consisting of a five-foot Paving Setback

and a 30-foot Building Setback, measured from the applicable boundary lines of the Site.

c. No Improvements shall be constructed, installed or planted by an Owner within a

Paving Setback or within the Unpaved Right-of-Way on or adjacent to a Site other than Landscaping,

sidewalks, underground  utility lines  and c onnectio ns (in cluding surface mounted switch gear), driveways

crossing such a rea into  the S ite, an d, bu t only if such are approved in writing by the DRB, gates and

gatehouses, landscape walls, signs, flags, sculpture and other Improvements specifically authorized

by the DRB.

d. No Improvements shall be constructed, installed or planted on any Site between the

Paving Setback and the Bu ilding Setback applicable to such Site except for:

(i) those Improvements permitted in Section 7.03c above;

(ii) underground structures;

(iii) steps, pedestrian plaza, benches and related hardscape;

(iv) planters and retaining walls;

(v) fences, screening walls and security walls approved in writing by the DRB;

(vi) driveways, porte cocheres and surface parking areas; and

(vii) other Improvements specifically authorized by the DRB.

e. Notwithstanding the setbacks s pecified a bove, the  DRB  shall have  the right, with

respect to any retail shopping areas or centers developed on the Property, to waive or reduce any

app licable  Front, Side or Rear Yard Setbacks.

SECTION 7.04.  SITE CIRCULATION.  Declara nt intends  for the Pro perty to be developed in such a

manner to minimize the number of curb cuts on to and median cuts in Streets, all of which curb and med ian cuts

must be approved in writing in advanc e by the DR B.  Drivew ays on a S ite shall be pa ved with  conc rete a nd sh all

accom mod ate adequate vehicle stacking so that stacking on Streets of vehicles entering the Site is minimized.

Notwithstanding the p rovis ions of Section 7.03 above, the DRB may, in its discretion, permit jointly used

drive ways  along the common side or rear yard boundary lines of two adjacent Sites des igned to fa cilitate

vehicular circulation provided other side and rear yard Landscaping is provided on such Sites acceptable to the

DRB.  Each Owne r, in accordance with the provisions of the Development and C ons truct ion G uidelin es, s hall

insta ll sidewalks on its Site and the Unpaved Right-of-Way of any abutting Street if, as and when required to do

so by the City or the Association.  The design, materials and location of such sidewalks are subject to approval

of the DRB.  In addition, pedestrian circulation areas around buildings and parking areas shall be installed and

landscaped as shown on the Preliminary Plans approved by the DRB.
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SECTION 7.05.  FIRE PROTECTION.  All buildings shall be designed, constructed and maintained so

as to comp ly fully at all times with any applicable public codes, ordinances, rules, regulations and orders relating

to fire protection.  All such buildings and their associated ingress and egress from and to Streets and surface

parking areas shall be so related to one another and arranged as to permit ease of access for emergenc y fire

vehicles.  Design ated fire lan es within an y Site shall be so located, marked and protected from encroachment

as to function  effectively at all tim es.  App ropriate  signage, subject to DRB approval, shall be installed for such

fire lanes as may be required either by any public authority or by the DRB and be kept in readable condition.

SECTION 7.06.  PARKING.  Each Owner must provide on its Site adequate parking areas for

employees, the hand icapped , visitors and  service ve hicles.  No  parking  shall be pe rmitted on Stre ets or on

entrance driveways  on the Site.  All surface parking shall be paved and shall have integral concrete curbs and

gutters.  To th e extent re quire d by the DR B, all surface pa rking  shall  be screened to block the ground level view

of automo biles b elow  their  hood lines and otherwise reduce the visibility of vehicles and parking surfaces from

Streets, in a manner satisfactory to the DRB.

SECTION 7.07.  SIGNAGE.  No sign or other advertising device of any nature shall be placed on the

Prope rty except as approved by the DRB.  No rooftop signs shall be placed on the Property.  Declarant or the

Association shall have the right to install and maintain standard directional/informational signage and traffic

signage in any U npaved R ight-o f-W ay.  No  Own er or o ccupan t of a S ite shall use the name “Four Points” in the

name of any building or project or in any printed advertising or promotional material without the prior written

consent of Dec larant.

SECTION 7.08.  EXTERNAL ILLUMINATION.  External lighting of buildings, drives, parking areas,

walks and plazas on a Site, pursuant to plans approved by the DRB, is required.  Standards and req uirem ents

for illumination, with respect to fixture type, method of erection, height, material, finish, color and base

installation, must be approved by the DRB in its sole discretion.  To the e xtent pra ctical, lighting on  a Site shall

be from concealed sources unless otherwise approved by the DRB and shall be designed to minimize glare or

light flow o nto adjac ent s tructures  and p rope rty.

SECTION 7.09.  ANTENNAE AND TOWERS .  No exterior towers, tower antennae or satellite receiving

or transmitting equipment shall be installed on the Property that are not approved in advance by the DRB.

SECTION 7.10.  UNDERGROUND UTILITIES.  Any and all pipes, lines and wires used for the

transmission of water, fuel, natural gas, electricity, telephone, television, sewage, sound or any other utilities

which are not within a building shall be constructed and maintained underground within the Property unless

required to be  abov e gro und  for techn ical o r environmental reasons and approved  by the DRB.  However,

temporary above-grade utilities may be approved by the DRB for use during construction and until permanent

underground service is available to the Site upon written advance approval by the DRB.  No well shall be

constructed on the Property except by Declarant or the Association on Property owned by Declarant or the

Association unless o therwise  approv ed by the D eclaran t.

SECTION 7.11.  SCREENING .  All towers, tower antennae, satellite receiving and transmitting

equipm ent, roof-mounted equipment, other equipment, outside storage areas and service areas on the Prope rty,

and such other items and areas designated by the DRB, shall be screened to the extent reasonably practical

from ground level view and as approved by the DRB.  The DRB shall have full power to determine what facilities

or areas must be screened and the screening materials and requirements for each.

SECTION 7.12.  LOADIN G DO CKS AN D AREAS .  Each S ite shall provide sufficient on-site loading

facilities to acco mm odate s ite activities and all loading movements, including, but not limited to, turnarounds,

which shall be made off  of Streets.  No materials, supplies or equipment shall be permitted to remain outside

of any structure unless screened in a manner satisfactory to the DRB.  Loading docks and areas and

maneuvering areas shall be located on a Site and screened in accordance with the provisions of the

Development and Construction Guidelines or as required by the DRB.

SECTION 7.13.  LANDSCAPING .  Each Owner, contemporaneously with the development of

Impro vem ents on a Site, shall install Landscaping on all unim proved  areas o n its Site in accordance with plans

approved by the DRB (other than on land held for expansion purposes as approved by the DRB), except that

the Own er sh all not be required to install Landscaping in any Parkw ay Lands cape A rea on o r adjace nt to his Site
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unless Declara nt elects n ot to do so by written notice delivered to such O wne r, in wh ich ev ent such  Own er sh all

prom ptly install Landscaping in such Parkway Landscape Area in accordance with the Parkway Landscape Plan.

An Own er sh all ke ep all  of such Landscaping in good condition and repair and in a neat and orderly appearance

and shall be responsible for all expenses relating to the maintenance, repair or replacement of Landscaping on

the Owne r’s Site and  on the U npaved  Right-of- W ay adjace nt to such  Site.  Automatic underground irrigation

systems mu st be  insta lled in  all landscaped areas on a Site (other than land held for expansion purposes as

approved by the DRB) and the adjacent Unpaved Right-of- W ay.  No changes shall be made to the Landscaping

plan for a Site or an adjacent Unpaved Right-of-Way without the prior written approval of the DRB.

SECTION 7.14.  PARKW AY LANDSCAPE AREAS .  Declarant, at its expense, may install Landscaping

in any o r all Pa rkway Lan dscape  Area s.  Th e Assoc iation s hall m aintain such Landscaping in the Parkway

Landscape Areas until, on a Site by Site basis, the Association, at such time as it deems appropriate, turns such

maintenance duties over to the O wne r of su ch S ite.  Th e Assoc iation  shall n otify an  Own er no t less  than  30 da ys

prior to the date on which such Owner is to become responsible for such Landscape m aintenance.  Thereafter,

it shall be the responsibility of such Owner, at its expen se, to maintain in good condition and repair, in a neat and

orde rly appearance and in accordance with the Parkway Landscape Plan requirements all of the Landscaping

then existing or thereafter installed by Declarant or such Owner in the Parkway Landscape Area on his Site and

in the Unpaved Right-of-Way adjacent to his Site.  No Landscaping shall be installed in the Parkway Landscape

Area except as is permitted in the Parkway Landscape Plan .  Dec laran t ma y choo se init ially to ins tall in ce rtain

portions of the Parkway Landscape Areas less than the full Landscaping permitted in the Parkway Landscape

Plan.  Therefore, Declarant, from time to time and at its expense, shall have the right to insta ll additional

Landscaping in Parkway Landscaping Areas as permitted in the Parkway Landscaping Plan, subject to the

provisions of Section 7.13 above regarding an Owner’s obligation to install such Landscaping.

SECTION 7.15.  TRASH AND GARBAGE.  No Site, or part thereof, shall be used or maintained as a

dum ping ground for rubbish, trash or garbage before, during or after the installation of any improvements.  Trash

collection containers shall be situated and enclosed or otherwise screened as required by the DRB as not to be

visible from Streets  or other adjacent S ites.  Each  Owne r shall obs erve an d com ply with any and  all requirem ents

established by the DRB in connection with the storage and removal of trash and garbage.  If within five days after

the issuance of written notice by the Association to an Owner, said Owner shall have  failed either to  remove any

trash, rubble or constructio n deb ris, or  to exercis e rea sonable c are o r con duc t to pre vent o r rem edy a

dangerous, unclean or unsightly condition, then the Association shall have the authority and right to go on the

Site for the purpose of cleaning said Site and/or otherwise correcting said condition, or conditions.

SECTION 7.16.  SURFACE WATER FLOW AND DRAINAGE.  Plans for all dams, lakes, ponds, other

“water features” of any kind and general Site drainage must be submitted in advance for DRB approval.  Each

Owner sha ll control water runoff drainage from his Site to prevent damage to adjacent tracts, Streets or any other

area in the Property.  The DRB may require enhanced screening and landscaping around detention and

retention areas and ponds.

SECTION 7.17.  ENVIRONMENT .

a. No Owner, lessee, tenant, operator or other occupant of the Property or any portion

thereof shall handle, store, deposit, use, process, manufacture, dispose of or release or allow any of

its agents, employees, contractors or inv itees to handle, store, deposit, use, process, manufacture,

dispose of or release any Hazardous Substances (hereinafter defined) of any kind from, on, in, under

or in the a ir abo ve an y part o f the P rope rty, including, but not limited to, any surface waters or

groundwater located o n the Pro perty, or into public sanitary or storm sewer systems serving the

Prope rty without complying with all Environmental Laws (hereinafter defined), including, but not limited

to, performing pre-treatment obtaining permits and giving notices as required by Environmental Laws.

“Hazardous Substan ces ” me ans  those sub stan ces  now  or he reaf ter inc luded within  (whether as a result

of such substance’s inclusion on a list, physical characteristics or otherwise) any of the definitions of

“hazardous subs tanc es”, “ haza rdou s waste”,  “haza rdou s m ateria ls”, “p ollutant” “c onta min ant” o r “tox ic

substance” unde r, or o therw ise re gulated by,  any Enviro nm enta l Law; including,  but not lim ited to

(i) mixtures containing listed Hazardous Substances and waste generated from the treatment, storage

or dispo sal o f Hazardous Substanc es, (ii) asbestos, (iii) polychlorinated biphenyls, (iv) radioactive

materials, and (v) petroleum (including crude oil or any fraction thereof), natural gas, natural gas liquids,

liquified natural ga s and s ynthetic gas .  “Environmental Laws” sha ll me an an d inclu de all  present and
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future federal, state or local laws, rules, orders, ordinances and regulations pertaining to environmental

regula tion, or the use, processing, storage, disposal, generation or transportation of Hazardous

Substances, or any contamination, cleanup or disclosure related thereto, including, but not limited to,

the Solid  Waste Disposal Act, TEX. REV. CIV. STAT. ANN. 4477-7, Chapter 26 of the TEX. WATER

CODE ANN., the Resource Conservation and Recovery Act of 1976, 42 U.S.C. §6901 et seq., the

Comp rehensive Environmental Response, Compensation, and Liability Act of 1980, 42 U.S.C. §9601

et seq., the Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq., and such amendments as

may be made to these statutes and such regulations as may be promulgated with respect thereto,

including, but not limited to the regulations contained in 40 CFR Part 280.

b. Each owner a nd eac h lessee , tenant, o ccupant and other user of any Site shall be

resp ons ible for and shall pay all costs and expenses related to the disposal or release by such Owner,

lessee, tenant, occupant or other user of such Site of any Hazardous Substances, sewage or wastes

of any kind in, on, under or in the air above the Property, which costs and expenses shall include, but

not be limited to, closure, removal, remediation, cleanup, containment and other response costs,

injuries to persons, damages to property, legal expenses, and interest paid to any Gov ernm enta l Entity;

provided, however , this  covenant does not apply to Hazardous Substances generated on or migrating

from other Sites or already existing on the Site in ques tion as of th e date  of the ac quisition of s uch Site

by such Owne r.

c. The provisions of this Section 7.17 do not affect the rights, liabilities or obligations of

any Person under Environmental Laws or other applicable laws.

d. SPEC IFICALLY, BUT WITHOUT LIMITATION, THE CONSTRUCTION OF ANY

IMPROVEMENTS ON THE PROPERTY SHALL BE IN COMPLIANCE WITH THE ZONING PLAN AND

THE 10(a) PERMIT, AND NO IMPROVEMENTS SHALL BE CONSTRUCTED WITHIN THE HABITAT

PRESERVE AREAS.

SECTION 7.18.  FUEL FACILITIES.  Fuel storage and dispensing facilities may be installed on a Site

only after prior writte n authorization of the DRB has been obtained.  The Owner of the Site on which such

facilities are in stalle d sha ll be fu lly resp ons ible for ins uring  that s uch  facilitie s and  their  insta llation  com ply fully

with all applicable laws and regulations, and the provisions of Section 7.17 above shall be applicable to such

facilities.

SECTION 7.19.  FENCES.  The Owner of a  Site shall ins tall fences as required by the 10(a) Permit for

temporary and permanent fencing of such Site from the Habitat Preserve Areas.  The use of other fences on

the Property is permitted only if specifically approved in writing in advance by the DRB.

SECTION 7.20.  PROHIBITED ACTIVITIES.  No dangerous, noxious, offens ive or nuisance activities,

in the opinion of the Board, or any activities which violate any applicable laws shall be conducted or permitted

to occur by any Owner or its agents, em ployees, contractors, occupants or invitees on any portion of the

Prop erty.   No operation or use of any portion of the Property shall be permitted or maintained by any Owner or

its agents, employees, contractors, occupants or invitees that, in the opinion of the Board, causes or produces

noise or sound that is objectionable because of its volume, duration, frequency or shrillness, smoke, noxious,

toxic  or corrosive fumes or gases, obnoxious odors, dust or dirt or unusual fire or explosion hazards.  The above

prohibitions are in addition to those set forth in Sections 7.01 and 7.02 above.

SECTION 7.21.  CERTAIN DECLARANT USES.  Declarant may conduct its sales and marketing

program for the Property from any permanent or temporary sales buildings or trailers and may conduct

improvement work and activities on portions of the P rope rty own ed by D ecla rant a nd do  all thing s rea sonably

necessary or conve nient as re quired to  expeditiously commence, continue and complete such improvement

work, including, but not limited to, the provision of temporary buildings (including trailers), temporary storage of

construction materials and equipment and the installation of temporary signage of such types, in such sizes and

at such loc ations on  portions o f the Prop erty owned by Declarant as Declarant deems appropriate.  In addition,

Dec larant shall  have the right, at its expense, to install on any Site a standardized sign announcing a future

development on such Site, and such sign may remain on such Site following its sale until completion of such

develop men t, and if Declara nt choo ses to  do so, the Owner of such Site shall not install another sign for the

same purpose except for a sign that complies with standards established by the DRB for such type signs.
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SECTION 7.22.  CONSTRUCTION STANDARDS.

a. Any builder engaged to construct Impro vements on any portion of any Site may conduct

its construction opera tions and  activities and  do all things re asona bly neces sary as re quired to

expeditiously commence,  continue and diligently complete construction of any such Improvements,

including the provision of temporary buildings or trailers for administration of work and for the storage

of materials and equipm ent, and the construction of temporary  security fences and lighting, except that

all construction activities, temporary structure, storage of materials and equip me nt, all  construction-

related parking  and tem porary se curity fenc es shall be  conf ined e ntirely o n suc h Site .  Top soil sh all be

scraped and preserved before laying temporary parking lots.

b. Each Owner shall take such action as is necessary to keep the Prop erty re asonab ly

free from m ud, dirt and debris resulting from construction activities on that Owner’s Site.  Each Owner

is responsible for, and shall cause, through appropriate contractual provisions, all costs of cleaning up

any debris or waste improperly disposed of anywhere on the Prop erty.   Each Owne r and its contractors

sha ll maintain an attractive, clean, nuisance-free environment during the period of construction.

Declarant shall have the right to reasonably designate points of ingress and egress on the Site and

within  the Property for construction vehicles, and each Owner of a Site on which Im provemen ts are

being constructed shall keep all Streets reasonably cleared of mud and dirt left by construction vehicles

entering such Site.  Once com men ced, all con struction o n a Site sh all be continu ed with  due diligence

and good faith until  completion.  Each Owner sh all cause  its contrac tors to co mply with th e require men ts

of Declarant or the DRB regarding points of construction access to a Site, cleaning mud and

construction debris from Streets, reesta blishm ent of La ndsca ping, ke eping m ud from  washing  onto

Streets  and a djoin ing Sites and other matters set forth in the Development and Construction Guidelines.

c. Each Owner expres sly covena nts that it will use its re asona ble good  faith efforts  to

prevent adverse impac ts (such as, but not limited to, air, soil and water pollution, soil erosion,

elimination of trees without rep lacem ent or incre ased ru noff rates ) to areas  outside its  Site in any way

(negligent or otherwise) resulting from construction, alteration, maintenance, repair, replacement or

removal of Im prov em ents  to the  Site and that it will indemnify and hold harmless the Association, the

DRB, Declarant and other Owne rs fro m a ny and  all dam ages res ulting  there from .  All possib le

contam inants  mu st be  store d in a containment facility that will not allow such to enter any soils on or off

the Site.

d. Prior to any excavation on a Site, the Owner will determine and mark the location of and

will protect all existing utilities and landscape irrigation lines.  Declarant or the Association, upon written

request by an Owner, will furnish plans showing the location of any such facilities installed by Declarant

or the Association.  Utility lines and landscape irrigation lines are to be located before earth moving or

drilling equipment operations are allowed to start near underground utilities or landscape irrigation lines.

All backfill will be adequately comp acted to prevent future settlem ent, especially under pavement and

other structures.

e. THE 10(a) PERMIT CONTAINS RESTRICTIONS AGAINST CONSTRUCTION

BETWEEN  MARCH 15 AND AUGUST 1 OF EACH YEAR.

ARTICLE VIII

EASEMENTS

SECTION 8.01.  UTILITY AND SERVICE EASEMENTS.  Notw ithsta nding  any pr ovisio n in this

Declaration to the contrary, Declarant reserves for itself and its successors and assign s, an easement for

installation, maintenance, repair and removal of underground utilities or other underground services (including,

but not limited to, electric power, water, fuel, storm drainage, sewer, industrial sewage, natural gas, telephone,

security  and o ther te lecomm unications sys tem s such as  close d-cir cuit  cable television) on all portions of each

Site within 25 feet of the right-of-way boundary of Streets  (or, 20 fee t for non-m edian  divide d Stre ets) a nd w ithin

five feet from all boundaries of the Site other than those boundaries abutting Streets.  Full right of ingress and

egress shall be permitted for Declarant at all times over each Site for the installation, operation, maintenance,

repa ir or removal of any such utility or service together with the right to remove any obstruction that may be

placed in such easement that would constitute interference with the use of such easement, or with the use,
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maintenance, operation or installation of such utility or service; provided, however, such activities shall be

conducted in a ma nner so  as to m inimize disruption of other access to and use of a Site by an  Owne r and its

employees and business invitees.  An Owner may construct, install or plant in the setback areas affected by

these easements those Improvements specifically authorized in Section 7.03 c and d above, subject to the rights

of Dec laran t in this Section 8.01.  Declarant shall have the right to assign and convey, in whole or in part, the

easem ents reserved hereunder to one or mo re public u tility compan ies, to the Association, to the City or to any

other Person .  In addition, Declarant reserves a temporary construction and maintenance easement within the

easement areas specified above in this Section 8.01 only to s uch  extent and only f or su ch du ration  as is

reas onably necessary for the construction and maintenance of Streets, utilities, drainage facilities and related

improvements.  Declarant (or its assignee exercising such easement rights) shall repair any Landscaping or

pavement damaged by the exercise by Declarant (or its assignee exercising such easement rights) of the rights

set forth in this Section 8.01.

SECTION 8.02.  OTHER EASEMENTS.  Dec laran t and  the A ssociatio n sha ll have  an ea sem ent fo r full

right of ingress and egress at all times over and upon the Prope rty for th e exe rcise  of righ ts under th is

Declaration and for the carrying out by the Association of their other rights, functions, duties and obligations set

out in this  Declaration.  Any such entry by Declarant or the Association upon the Property shall be made with as

minimum incon venie nce  to the  affected  Own er as  prac tical.

ARTICLE IX

MAINTENANCE BY OWNERS

Each Owne r shall have  the duty and  respon sibility, at its sole cost a nd exp ense, to k eep its  Site and a ll

Unpaved Right-of-Way adjacent to the Site and, subject to ordinary wear, tear and deterioration, buildings and

other Improvements thereon in a well-maintained, safe, clean, neat, orderly and attractive condition at all times,

except as such may be maintained by the Association as provided in Section 7.14 above.  Such maintenance

includes, but is not limited to, the following: prompt removal of all litter, trash, refuse and wastes; lawn mowing;

tree and shrub care; watering; other Landscaping maintenance; keeping exterior lighting and mechanical

facilities in working order; keeping lawn and garden areas, driveways and private roads in good repair; keeping

all signs in good repair; complying with all government health and police requirements; repairing exterior damage

to Improvements; and striping of parking areas and repainting of Improvements.  An Owner shall maintain the

Unpaved Right-of-Way adjacent to its S ite and the  fron t yard P aving  Setb ack  area  on that site  on su ch schedule

and in such m anner a s is spec ified by the DR B in an eff ort to ma intain  a rea sonably consistent appearance of

all Unpaved Right-of-W ay and front yard Paving Setback areas in the Property.  The Association shall have the

right to perform any action required of an Owne r or its contractors under this Article IX  and to perform any

maintenance, repair or replacement of Landscaping, signs, screening or decorative walls , surface parking areas,

ponds, lakes, fountains, pools, exterior lighting, sculptures, utilities, drainage systems, lighting and park and

recreational facilities and equipment on a S ite or the adjacent Unpaved Right-of-W ay upon the failure of the

Owner to do so with such failure continuing for seven days after written notice thereof is given by the Association

to such Owner (or after such longer notice period as may be allowed by the DRB due to the nature of such

deficiency).

ARTICLE X

GEN ERAL PROVISIONS

SECTION 10.01.  BINDING EFFECT AND DURATION.  The covenants and restrictions of this

Declaration shall run with and bind the Property, shall be binding on all Owners and sh all inure to the benefit of

and be enfo rceable  by Declar ant, the Association and the Owners and their respective heirs, executors, legal

representatives, successors and assigns, and shall be and rem ain in  effect for a period of 50 years from and

after the date of the recording of this Declaration, after which time this Declaration shall automatically be

extended for three successive periods of ten years each, unless after such 50 years an instrument executed and

duly ack now ledge d by O wne rs ow ning,  in the aggregate, at least a majority of the gross acreage (exclusive of

acreage in the Streets and the Comm on Areas) in the Property has been recorded in the Official Public Records

of Travis County, Texas, abolishing this Declaration.

SECTION 10.02.  OTHER PERSONS.  The  cove nan ts and res triction s contained in  Articles VI VII, VIII

and IX of this Declaration shall be binding upon and enforceable against not only the Owners but also all lessees,

tenants  or other occupants of a Site.
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SECTION 10.03.  INTERPRETATION.  In all ca ses , the p rovis ions  set fo rth or  prov ided f or in th is

Declaration shall be construed together and given that interpretation or construction which, in the opinion of the

Board, will best effect the intent of Declarant’s general plan of development as reflected in this Declaration.  The

Board shall have the right, power and authority to determine all questions arising under or in connection with th is

Declaration and to construe and interpret their provisions, and any determination, construction or interpretation

made by the Board, in the absence of an adjudication by a court of competent jurisdiction that such action was

an abuse of discretion, shall be binding on the Owners.  The provisions of this Declaration shall be given full

force and e ffec t notw ithsta nding  the existe nce  of an y zoning ordinance or building codes which are less

restrictive.  The effective date of this Declaration shall be the date of its filing for reco rd in th e Of ficial P ublic

Records of Travis County, Texas.  The captions of each Article and Section hereof as to the contents of each

Artic le and Section are inserted only for convenience and are in no way to be construed as defining, limiting,

extending or otherwise modifying or adding to the particular Article or Section to which they refer.  The singular

wherever used herein shall be construed to mean the plural when app licable  and v ice ve rsa, a nd the use  here in

of any gender shall mean an y other gender when applicable.  The exhibits r eferred  to herein a nd attach ed here to

are made a part hereof by reference.  This  Declaration shall be construed under and in accordance with the laws

of the State of Texas.

SECTION 10.04.  AMENDMENTS.  Except as otherwise provided in this Section 10.04 this Declaration,

or any provisions hereof, may be terminated, amended or vacated as to any portio n of th e Pro perty o nly by a

document duly executed and acknowledged by Owners owning, in the aggregate, at least a majority of the gross

acreage contained in the Property (exclusive of acreage in Streets and the Com mon Area s); provided, however,

(a) that, until the Conversion Date, no such termination, amendment or vaca tion shall  be effective without the

written approv al of Dec larant; (b) Dec larant, without the joinder of any other party, shall have the absolute right

to make minor changes or amendments to this Declaration to correct or clarify errors, omissions, mistakes or

ambiguities contained herein, and (c) Declarant shall have the right to supplement this Declaration for the

inclusion of ad ditional property or for the deletion of property as provided in Section 1.03 above (with such

supplement to include, at Declarant’s option, specifications of Paving Setbacks and Building Setbacks and/or

minimum site size designations applicable to such additional property as determined by Declarant).  No such

termination, ame ndm ent, supp lem ent o r vac ation  shall b e eff ective  until a  written instrument setting forth the

terms thereof has been executed by the partie s by whom  appr oval is  required as set forth above and recorded

in the Official Public Records of Travis County, Texas.  Notwithstanding the above, no amendments shall be

made to the following provisions of this Declaration unless such have been first approved by a Special Vote of

the Clas s A M em bers  as ev idenc ed by a certification of the Secre tary of the Association on any such amendment

docum ent:

a. changing the definition of Common Areas, Comm on Facilities, Comm on Services,

Conversion Date or Default Rate;

b. increasing the number of acres that can be made subject to this Declaration solely  by

Declarant as pr ovide d in Section 1.03(a) or that can be deleted from the Property solely by Declarant

as provided in Section 1.03(b);

c. changing the provisions  requ iring m em bers hip in th e Assoc iation  as pr ovide d in

Section 3.01;

d. changing the allocation of voting rights as provided in Section 3.03;

e. changing the definition of a Quorum as provided in Section 3.04;

f. changing the typ e of a nd ba sis for allocation of Assessments as provided in Sections

4.01, 4.02, 4.03, 4.04 and 4.05;

g. changing the limits  on the Association reserve fund amount and annual contribution

as provided in Section 4.02;

h. changing the provisions regarding the subordination of the lien for Assessments as

provided in Section 4.08;
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i. changing the Members’ audit rights as provided in Section 5.03i;

j. changing the provisions regarding affiliated contracts as provided in Section 5.04;

k. changing the provis ions rega rding the lim itations of the  rights and  powers  of the

Association, the Board and the DRB as provided in Section 7.01b;

1. changing the list of prohibited uses as provided in Section 7.02;

m. changing the setbacks as provided in Section 7.03 (subject to the DRB’s rights

specified in such Section 7.03 and to the above provision regarding setbacks applicable to additional

property  subjected to this Declaration as provided in Section 1.03 above);

n. changing the provisions of Section 7.18b;

o. expanding the reserved easements as provided in Section 8.01;

p. changing the extent of the Association’s rights to enter a Site to perform maintenance

as provided in Article IX; or

q. changing this Section 10.04.

Further notwithstanding any of the above, no amendment shall be made to this Declaration, without the written

consent of all Preserve Members, that affects the Habitat P reserve  Areas o r the obligation s of the O wners  with

respect to the Habitat Preserve Areas or that would result in a violation of or non-compliance with the 10(a)

Perm it.

SECTION 10.05.  ENFORCEMENT.  Declarant, the Association and the Owners (and any lessees,

tenants  or other occupants of an Owner’s Site) shall have the right, but not the obligation, to enforce the

coven ants and restrictions set out in this Declaration.  Enforcement may be made by any proceedings at law or

in equity against any Person violating or attempting to violate any part of this Declaration, as suc h m ay be

amended, eithe r to restrain  or en join vio lations or to recover dam ages.  D ama ges sh all not be de eme d adeq uate

compensation for any breach or violation of any provision of this Declaration, and Declarant, the Association and

each Owne r (and an y lessees , tenants o r other oc cupan ts of an Owner’s Site) shall be entitled to relief by way

of injunction, a s well as a ny other rem edy either at law  or in equity.  W ith respect to any litigation hereunder, the

prevailing party shall be entitled to recover reasonable attorneys’ fees and court  costs from the non-prevailing

party.   Notwithstanding the foregoing or the provisions of Sections 10.04, Declarant, the Association and the

Owners  shall h ave no right to enforce against a Sheltered Owner a Subsequent Amendment (hereinafter

defin ed).  For purposes of this Section 10.05, “Sub sequen t Am endme nt” sh all m ean  an am endme nt to th is

Declaration (i) made pursuant to Section 10.04 subsequent to the date an Owner acquires its property within the

Prop erty;  (ii) that would have a material and adverse effect on such property of a Sheltered Owner, (iii) to which

the Sheltered Owner has not otherwise consented in writing; and (iv) not relating to the  10a Pe rmit.  “Sheltered

Owner ” shall m ean an  Owne r or other P erson w ho, at the tim e it acquires  its lot or an interest therein, obtains

from Declarant a letter designating it as a Sheltered Owner.  The rights, powers and rem edies  prov ided in  this

Declaration shall be cumulative and not restrictive of other remedies at law or in equity, and the exer cise  by a

Person of any particular right, power or remedy shall not be deemed an election of remedies or to preclude such

Pers on’s  resort to o ther rights, p owers  or rem edies av ailable to it.

SECTION 10.06.  NO WAIVER OR OBLIGATION TO ENFORCE.  No delay or failure on the part of

Declara nt, the A ssociatio n or a ny other aggrieved party to invoke any available right, power or remedy in respect

to a breach of this Declaration shall be held to be a waiver by that party (or estop that party from asserting) any

right, power or remedy available to it upon the recurrence or continuance of said breach or the occurrence of

a different breach.  Declarant and the Association, or its officers or directors, shall not be under any obligation

to take any action to enforce the terms of this Declaration.

SECTION 10.07.  LIENS/VALIDITY AND SEVERABILITY.  Violation of or failure to comp ly with th is

Declaration shall not affect the validity of any mortgage, lien or other similar security instrument which may then

be existing on any Site.  Invalidation of any one or more of the provisions of this Declaration, or any portions
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thereof, by a jud gm ent o r cou rt ord er sh all not affect any of the other provisions or covenants herein contained,

which shall rem ain in full force  and effe ct. 

SECTION 10.08.  OWNER/OCCUPANT RECORDS.  Except for those Owners who purchase portions

of the Property from Declarant, any person, on becoming an Owner of a parcel within the Property, shall furnish

the Board a true and correct copy of the recorded instrument of conveyance vesting such owners hip in s aid

Owner.   Each Ow ner s hall  furnish to the Association the name of a contact person with such Owner and a street

address for receiving notices from the Association.  Each Owner shall notify the Association of the name and

address of all lessees of long-term gro und leas es or long -term  build-to-su it leases (m eaning lea ses with

combined prim ary an d ren ewa l term s exceeding f ive yea rs) a ffec ting th e Ow ner’s  Site.  It shall be the

respon sibility of the Owner (and a non-Owner occupant of a Site, if any) to keep such information current and

to advise the Association of any changes.

SECTION 10.09.  NOTICES.  Any notice required to be given to Declarant, the Association or any Owner

under the provisions of this Declaration shall be deemed to have been properly delivered when actually delivered

by hand-delivery or three days after it is deposited in the Unite d States Mail, postage prepaid, certified or

registered ma il, return receipt requested, addressed, (a) for notice to an Owner to the address of the Owner as

shown on the records of the Association at the time of such mailing, and (b) for notice to Declarant or the

Association to ______________, or at such other address specified by Declarant by a document recorded for

such purpose in the Official Public Records of Travis C ounty, Te xas.  No tices to be  given to an  Owne r of a Site

also shall be given to any lessee of that Site of whom Declarant and the Association has been given notice as

provided in Section 10.08 above, such notices to be given in the manner specified in this Section 10.09.

SECTION 10.10.  MORTGAGEES .  The holder of a m ortgage  of any intere st in a Site  shall be furnished

with written notification from the Association of any default by the respective Owner or lessee of that Site in the

performance of obligations set forth in this Declaration provided that the Association has theretofore been

furnished, in writing, with the correct name and address of such mortgage holder and a request to receive such

notification, and cure by said mortgage holder within the times herein provided for perform ance by Owner or a

lessee of such default shall be accepted.  No default by an Owner or a lessee of a Site under any provision of

this Dec laratio n sha ll affec t any existin g lien or mortgage on that Site.  A mortgagee shall not be liable for

Asses sme nts mad e or for an y other obliga tions of an  Owne r that acc rue with  respect to a parcel during any

period its only interest in the parcel is that of mortgagee.

SECTION 10.11.  APPROVALS.  No approval by the Declarant, the Board or the DRB pursuant to the

provisions hereof shall be effective unless in writing, except otherwise expressly provided herein.

IN WITNE SS WH EREOF, Declarant and Hillwood have caused this Declaration to be

executed as of the ___ day of ______________, 2004.

[Execution block a nd ack nowled gme nt]

EXHIB IT “A”

Description of the Pro perty

EXHIB IT “B”

Identification of Habitat Preserve Areas

EXHIB IT “C”

Project Identification Signage Areas

1. The areas on both sides of ________ Drive  right-of-way at the intersection of ____ Drive and

R. M. ___ that are identified and shown as “Sign Esmt.” on the Zoning Plan.
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2. Such areas on both sides of the Four Points Drive right-of-way at or near the intersection of

______ Drive and ______ Boulevard as designated by Declarant of size comparable to the areas referenced

in Paragraph 1 of this Exhibit C.

3. Areas designated by Declarant within the median of Four Po ints Drive at or near (a) the

intersection of __ ___  Drive  and R . M. ____ , and  (b) __ ___  Drive  and _ _________  Bou levar d of s ize co mp arab le

to the areas referenced in Paragraph 1 of this Exhibit C .
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D.1.2

Designation of Sheltered Owner

STATE OF TEXAS §

§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF T RAVIS §

This  Designation of Sheltered Owner (this “Amendment”) is made as of the ____ day of _________,

200__ (the “Effective Date ”) by _________ (“Developer”).

A.  Recita ls

1. Declaration.  Developer is the “Declarant” under the following documents governing ______

Planned Unit Developmen t, City of Austin Case Number C  _____, as revised (“P.U.D . Center”):  the Declaration

of Covenants, Restrictions and Easements for _______________ recorded at Volume ____, Page ____, et seq.,

Real Property Records, Travis County, Texas (the “Master Declaration”); as supplemented and amended by

Supplemental Declaration of Covenants, Restrictions and Ea sem ents recorded at __________; as assigned

and assumed by Developer by Assignment and Assumption of Declarant and Association Documents, recorded

under Document No. __________, Official Public Records, Travis County, Texas (the Master Declaration as

supplemented and amended, the “Declaration”).

2. Authority to Amend.  Declarant is an Owner owning, in the aggregate, a majority of the gross

acreage containe d in the Pro perty (exclusive of acreage in Streets a nd the C omm on Area s), and the refore its

conse nt, by this document duly executed and acknowledged, is effective pursuant to Section 10.04 of the

Declaration to amend the Declaration.

3. Conveyance of Big Box Tract.  As a p ortion  of the  cons idera tion fo r the e xecution  of this

Am endm ent, Big Box Corporation is acquiring from  Develop er Lot __ , Block _ __, ____ _____ _____ _ P.U.D .,

a subdivision in Travis County, Texas, according to map or plat thereof recorded under Document No.

__________, Official Public Records, Travis County, Texas (the “Big Box Tract”).  Big  Box C orporatio n, its

successors  and affiliates , and its or the ir assigns , as own er of the B ig Box T ract, is referred  to herein as “Big

Box.”

B.  Provisions

1. Assessmen ts and Signs.  For so long as Big Box owns the Big Box Tract, unless Big Box

conse nts in writing to a change, the type of an d bas is for  alloca tion o f Ass essme nts as to th e Big  Box  Tract sh all

continue as prescribed by the Declaration as of the Effective Date of this Amendment and the sign program

app licable  to YYY in effect as of the Effective Date of this Amendment shall not be revised.

2. Sheltered Owner.  Big Box is hereby designated as a “Sheltered Owner ” pursuant to Section

_______of the M aste r Dec laratio n for  so lon g as B ig Box is the owner of the Big Box Tract.  Big Box may assign

its designation as a Sheltered Owner to any subsequent owner of the Big Box Tract without the consent of

Declara nt.  A copy of a ny ame ndm ent to the D eclaration  shall be pro vided to the  Sheltere d Own er at least thirty

(30) days before Declarant’s execution thereof.

3. Ratification and Miscellaneous.  The D eclaration  heretofo re placed  of recor d by Dec larant,

together with any and  all sub sequen t am endme nts th ereto , is he reby ra tified a nd sh all rem ain in  full force and

effect.   In the  even t of an y conf lict be twee n this  Am endme nt and the  Dec laratio n, the  spec ific prov isions  of this

Amendment  shall gove rn to the extent permitted by the Declaration.  Terms used in this Amendment that are

not specifically defined herein shall have the meanings defined in the Declaration.  This Amendment is binding

on _______________ and any successor to _______________ as D ecla rant u nde r the D ecla ration  and o n all

Owners  and shall inure to the benefit of and be enforceable by Big Box.

[Execution block a nd ack nowled gme nt]
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D.2.1

Designation of Additional Participating Property in 
Regional Storm water Detention Pond

STATE OF TEXAS §

§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF T RAVIS §

This  Designation of Addition al Participatin g Prope rty in Four Po ints Centre Regional Detention Pond

(the “Designation”) is made this ___ day of ________________, 200___ (the “Effective Date”) by YYY _____,

L.P. (“Declarant”).

A.  Background

1. Regional Storm Water Detention Pond.  Declarant’s predecessor, XXX Joint Venture, and

certa in other parties entered into that certain Regional Detention Pond Construction and Maintenance

Agreement (the “Agreement”) rec orde d und er Do cum ent N o. _______, O fficia l Pub lic Records, Travis Coun ty,

Texas, and as amended by Declaration Regarding Regional Detention Pond Construction and Maintenance

Agreement dated _______, 2004 (the “Declaration”), recorded under Document No. 2004_______, Official

Pub lic Rec ords , Tra vis Coun ty, Texas (the Agreement as amended is called herein the “Pond Agreement”).

The Pond Agreement concerns the original construction and subsequent maintenance and use of a regional

storm water detention pond (the “Detention Pond”) on Lot 7, Block A (“Lot 7A”), _______ P.U.D., a subdivision

in Travis County, Texas, according to map or plat thereof recorded under Document No.  ________, Official

Pub lic Records, Travis County, Texas, by the owne rs of  the p rope rties d esignate d the rein o r sub sequen tly by

Declarant as “Participating Properties.”  Except as otherwise specified herein, capitalized term s used he rein

sha ll have the  mea ning given  them  in the Pon d Agree men t.

2. Additional Participating Properties.  The Pond Agreem ent perm its Declar ant to des ignate

one or more additional properties (respectively, a “Designated  Property”) as Participating Properties entitled

to participate in the use of the Detention Pond upon the satisfaction of certain conditions and the acceptance

by the owner of the Designated Property of the covenants of the Pond Agreement as an obligation of such and

as being covenants running with the ownership of the D esignate d Pro perty.   Declarant has determined that the

property  describ ed below  qualifies for  being de signated  a Participa ting Prop erty.  

B.  Provisions

1. Designation as a Participating Property.  The  prop erty de scrib ed in  Exhibit A  hereto (the

“Additional Property”) is he reby d esignate d as a  Partic ipating Pro perty u nder the Pond Agreemen t, conditioned

on the execution by the owner thereof of the Acceptance of Designation attached hereto.

2. Allocation of Obligations to Participating Properties.  Declarant confirms that the

Participating Proper ties, including  the Add itional Prope rty are listed on Exhibit B  attached hereto, and that the

obligations under the Pond Agreement shall be allocated among the Participating Properties as set fo rth the rein

and in the Pon d Agree men t.  Exhibit B  to the Agreement (as amended) is hereby deleted and Exhibit B  attached

hereto  is substituted therefor.

3. Miscellaneous.  The Pond Agreement, including this Designation, shall run with the land and

sha ll be binding upon and inure to the benefit of the owners of the Participating Properties, their  respective heirs,

administrators, legal representatives, successors and assigns.

[Execution and Acknowledgments]
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ACCEPTANCE OF DESIGNATION

1. Acceptance.  The undersigned (the “Additional Property Owner”), owner of the property

described on Exhibit A  hereto (the “Additional Property ”), accepts the designation by YYY, L.P. of the

Additional Property as a Participating Property under the Pond Agreement.  The Additional Property Owner

agrees to pay the sh are of M aintenan ce Co sts allocated to the Designated Property under the Pond Agreement

(as may be adjus ted from  time to  time) an d to com ply with the cov enants  of the Po nd Agre eme nt, as set fo rth

therein.  The address of the Additional Property Owner for notice purposes under the Pond Agreement is set out

below.  

2. Binding Effect.  The Pond Agreement and this Designation of Additional Property and

Acceptance of Designation shall run as covena nts runn ing with ownersh ip of th e Additional Pro perty,  and s hall

be binding upon and inure to the benefit of the owner of the Additional Property, its successors and assigns; and

this Acceptance of Designation inures to the benefit of the owners of the Participating Prope rties,  their

successors  and assigns.

[Execution and Ac know ledgm ent]

Exhib it A

Additional Property

Lot ___, Block ________, ___________, a subdivision in Travis County, Texas, according to map or plat thereof

recorded under Document No. ____, Official Public Records, Travis County, Texas.
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Exhib it B

Participating Properties

Participating Property

in Regional Detention Pond

(Lot/Block)

Number

Of Acres

Cost Allocation

Percentage

Participating Property

Owner

____

(Additional Proper ty)

____ _____

1A and 2A* 30.921   _______% xxx****

4A* 5.078   _______% yyy

5A* 5.360   _______% yyy

6A* 18.000   _______% yyy

2B* 7.296   _______% yyy

3B* 13.610   _______% yyy

4B* 7.932   _______% yyy

5B* 8.951   _______% yyy

6B* 9.345   _______% yyy

1C* 9.953   _______% yyy

Lot 1 Outparc el 1** 0.938   _______% yyy

Lot 2 Outparc el 1** 0.939   _______% yyy

Outparcel 2*** 0.890   _______% yyy

Total _______ 100.000%

According to map or plat thereof recorded in the Official Public Records, Travis County, Texas under

Document No.:

*       20021111

**     20012222

***   20013333

****________, L.P.
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D.2.2

REG IONAL  DETENTION POND 

CONSTRUCTION AND MAINTENANCE AGREEMENT

STATE OF TEXAS §

§

COUNTY OF T RAVIS §

THIS  REGIONAL DETENTION POND CONSTRUCTION AND MAINTENANCE  AGREEMEN T (the

“Agreement”) is made and en tered into effective as of _______________, 2004, by and among

____________________ Association, Inc. (the “Association”), a Texas non-profit corpora tion,

____________________ (“Own er 1"), _______________ _____ (“Own er 2") and ____________________

*”Owner 3")(co llective ly refer red to  here in as the “Parties” and  singu larly referred to as the “Party” or by name).

A.  Recita ls

1. The Partie s eac h own pro perty lo cate d in or adjacent to the ____________________ Planned

Unit  Development, City of Austin Case No. __________ (the “PUD”), which p roperties  are des cribed w ith more

particularity  in Exhibit “A” attached hereto and incorporated herein by reference for all purposes.

2. The Parties ag ree that the  develop men t of their properties and the PUD should include the

installation and maintenance of a regional stormwater detention pond to be used by the Participating Properties

(as defined below).

3. The parcel acreage in or adjacent to the PUD owned by each Party and the “Cost Allocation

Percentage” for each Party based on said acreage is set forth in Exhibit B  attached hereto and incorporated

here in by reference for all purposes.

4. The Parties intend to share the costs of the design, construction and maintenance of such

regional stormwater detention pond, as provided herein, according t o eac h par ty’s pe rcen tage  of ow ners hip

interest in the Participating Properties (as defined below), as determined by reference to each Party’s Cost

Allocation Percentage.

5. The Parties agree to give the Association the right, authority and obligation to maintain the

stormwater detention pond, and the right to assess annually each of the Parties for its portion of the cost of such

maintenance and, the Parties agree that, in the event a Party fails to prom ptly pay the m aintenan ce ass essm ent,

the Assoc iation shall ha ve lien rights a gainst the  Participating  Proper ty owned b y the defau lting Party.  

B.  Agreement

NOW, THEREFOR E, in consideration of the mutual agreements and covenants set forth in this

Agree men t, for the benefits received by the parties, the mutual promises herein expressed, and for other good

and valua ble co nsideratio n, the  rece ipt and suf ficien cy of w hich  is her eby ac kno wledged  by each Pa rty, the

undersigned Parties hereby agree to the design, construction and maintenance of the regional stormwater

detention pond according to the terms hereinafter set forth:

I.

Definitions

Unless the context otherwise spec ifies o r requ ires, th e follo wing  word s and  phra ses  when use d her ein

sha ll have the following meanings:
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1.1 “Affiliated Entity” shall mean and refer to, including without limitation, any divisions, subsidiaries,

affiliates, officers, d irectors, em ployees, ag ents, rep resenta tives, and/o r any other p erson o r entity with

common  ownersh ip of a ny Pa rty.

1.2 “Board ” shall mean and refer to the Board of Directors of the Association.

1.3 “Cost Allocation Percentage” shall mean and refer to the percentag e of acre age ow ned by ea ch Party

in relation to the aggregate acreage of all the Participating Properties, as set forth on Exhibit B .

1.4 “Constructing Party” shall mean and refer to that Party having full responsibility for and performing the

obligations set forth for the Constructing Party in Article II herein.

1.5 “Costs of Construction” shall mean and refer to the cost of all engineering, planning, designing,

obtaining perm its and app rova ls, co nstru cting , inspectio ns, bon ds, and all other costs associated with the

development and construction of the Detention Pond.

1.6 “Detention Pond” shall mean and refer to the regional stormwater detention pond to be constructed

and maintained pursuant to this Agreement within Lot __, Block __ of the PUD.

1.7 “Engineer” shall mean and refer to                                                                                                                    ,

which shall p erfo rm  the obligat ions  set fo rth fo r the E ngine er de tailed  in Article II; prov ided,  however , that if  for

any reason ____________________ withdraws as Engineer or for any other re ason is u nable to  perform  its

obligations hereunder, the Constructing Party shall appoint a replacement Engineer,  subject to prior approval

of the Parties, such approval not to be unreasonably withheld, to perform the duties set forth in Article II.

1.8 “Participating Properties” shall mean and refer to the real pr operty and any improvements located

thereon described in Exhibit A  hereto, save and except the Preserve properties described in Exhibit A .

1.9 “Maintenance Costs ” sha ll me an an d refer to a ll costs of the ongoing m aintenance, upkeep, repair,

restoration and inspection of the Detention Pond, any and all costs associated with the engagement of

profess ionals  for the purposes of such inspection and repairs, an y and all costs associated with repairs or

upkeep as may be sp ecific ally req uired  by the  City of  Aus tin, an d any c osts  incur red to  repa ir damage cause by

the Association to access easements granted to the Association for access to and from the Detention Pond,

including, witho ut lim itation , all costs incurred in performing all maintenance which is req uired  in ord er to c om ply

with the ru les an d reg ulations of  the C ity of Au stin and all other governmental entities and quasi-governmental

entities having jurisdiction over the Detention Pond and/or the Participating Properties, which include the water

and any submeters required for irrigation of the Detention Pond and surrounding area, to the extent not

otherwise addressed in the construction documents described herein.

II.

Construction

2.1 Respon sibility.  JPI agrees that it shall be the Constructing Party and shall fulfill all of the duties and

obligations set forth in this Article II.  All aspects of the engineering, designing, planning, permitting and

construction of the Detention Pond, including, without limitation: developing plans, obtaining approval from the

City of Austin and any other governmental entities or agencies, hiring contractors and subcontractors,

overseeing constru ction, m anaging  the construction contrac t, evaluating the construction progress, determining

and providing final approval of the contractors’ and subcontractors’ work, and initially paying the Costs of

Construction from the Escrow Account in accordance with Sections 2.3.4. and 2.3.5., shall be the  respon sibility

of the Con structing P arty.  The c onstruc tion docu men ts, which s hall include th e plans, c onstruc tion contract and

bid, shall be approved in writing, in advance, through Own er 1’s  engin eer (“ Eng ineer ”). Fa ilure to  disap prov e in

writing within five business days after receipt shall be deemed approval of such construction documents.

Constructing Party shall use commercially reasonable efforts to complete said construction as quickly as

possible; but in n o eve nt shall completed con struction of the Detention Pond be delayed beyond Feb ruary 28,

2004, unless written approval is obtained from The U.S. Fish and W ildlife S ervic e in co njun ction  with th e Pe rm it

held  by Owner 1 (described hereinafter).  In the event such written approval is required, Owner 1 shall use

com me rcially  reasonable efforts to obtain the approval upon receipt of Constructing Party’s written request of
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Owner 1.

2.2 Bidding Requirem ents.  The Parties have advertised for and solicited bids for the construction of the

Detention Pond, and the Parties have  agreed to accept the bid submitted by ___________ ____. (“Principal

Contractor”).  The P arties hav e ma de suc h investiga tions as th ey deem  neces sary to determine the ability of

Principal Contractor to perform the wo rk, and Principal Contractor has furnished to the Parties all such

information and data  for this pur pose a s the Pa rties m ay reques t.  

2.2.1 Performance Bond.  The construction docum ents with Principal Contractor shall provide that

Principal Contractor shall post a statutory performance bond, which performance bond shall include

coverage sufficient to meet the Principal Contractor’s warranty obligations provided hereinafter.

Engineer has a ppro ved th e bid s ubm itted b y Princ ipal C ontra ctor,  as pr ovide d by Section  2.1 herein.

A “Notice to Proceed” shall be delivered by the Constructing Party (its affiliated entity or Apartm ent,

as the case may be) to Principal Contractor within 3 business days after the exe cutio n of th is

Agree men t.

2.2.2 Special Requirem ents.

2.2.2.1 The construction documents with Principal Contractor shall provide that Principal

Contractor shall  construct the required irrigation facilities and shall maintain same during the warran ty

period prov ided in  the cons truct ion do cum ents .  Add itiona lly, the construction documents shall provide

that Principal Contractor will warrant the construction of the irrigat ion fa cilities  and s uch  warranty shall

rem ain in full force and effect until the expiration of the warranty period provided in the construction

docume nts.  Thereafter, the Association shall be responsible for maintaining the irrigation facilities, and

the cost of s uch us e and m aintenan ce sha ll be deem ed Ma intenance Costs subject to annual

assessments.

2.2.2.2 The construction documents with Principal Contractor shall provide that the

Constructing Party (its affiliated entity or Apartment, as the case may be) shall post private payment

bonds and such other bond s as  ma y be re quire d as s uch  that s aid bo nds  shall b e Prin cipa l Con tractor’s

(including subcontractors hired by Principal Contractor) sole recourse in lieu of any liens against the

property  upon w hich the D etention P ond is to  be cons tructed.  T he co st of s uch  bond s are  includ ed in

the Budget (as defined below).  The construction documents shall contain a waiver of Principal

Con tractor’s  (inclu ding s ubcontra ctors  hired  by Prin cipal Contractor) right to file liens against the

prop erty.   As owner of the property upon which the Detention Pond is to be cons tructed, O wne r 1 will

reas onably coope rate with C onstruc ting Party and Principal Contra ctor in orde r that Con structing P arty

(its affiliated entity or Apartment, as the case may be) and Principal Contractor can obtain the bonds

described above.

2.2.2.3  The construction documents with Principal Contractor shall provide that Principal

Contractor will warrant the work from defect in materials and workmanship for a period of two years,

said  warranty to  includ e the  repla cem ent o f land scape, if s uch  repla cem ent become s nec essary.  The

construction documents shall also provide and the Parties hereby agree that the warranty shall, during

the two year warranty period, take precedence over any obligation of the Association for maintenance

of the Detention Pond which may arise due to defect in materials or workmanship in the construction

of the Detention Pond.  If during the warranty period, Principal Contractor fails to repair, maintain or

replace the landscape or any elements related to the construction of the Detention Pond, the

Association shall have the right and authority to perform the required repair, maintenance or

replacement and to receive the proceeds of the warranty secured by the performance bond and to seek

any othe r rem edies  availa ble to  it at law  or in equity.

2.2.2.4 The construction documents with Principal Contractor shall provide that Principal

Contractor (as well as any subcontractors hired by Principal Contractor) waives any entitlement to any

mechanics, materialmens, statutory and constitutional liens against the property on which the Detention

Pond shall be constructed.  Any subcontract documents between Principal Contractor and Principal

Con tractor’s  subcontractors shall contain a similar provision.

2.2.2.5 The construction docum ents with Principal Contractor shall provide that s aid
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docum ents and the ag reem ents  contained  there in are  for the ben efit only of the Parties and Principal

Contractor and that th ere are n o other third  party benefic iaries to said construction documents. Any

subcontract docum ents betw een  Princ ipal C ontra ctor a nd P rincip al Co ntrac tor’s s ubcontra ctors  shall

con tain a similar provision.

2.2.2.6 The construction documents with Principal Contractor shall provide that Principal

Contractor (as well as any subcontractors hired by Principal Contractor) shall look o nly to the private

payment bond(s) or other bonds described in Section 2.2 of this Agreement posted by Principal

Contractor, the Parties or any Party to this Agreement for recourse against the Constructing Party for

failure to pay the co sts associated with the construction documents and that Principal Contractor (as

well  as any subcontractors hired by Principal Contractor) shall not be  entitled to seek a lien against the

property  subject to the construction documents. Any subcontract documents between Principal

Contractor and Principal Contractor’s subcontractors shall con tain a similar provision.  The construction

docum ents shall provide, and the C onstruc ting Party he reby agre es, that ne ither the C onstruc ting Party

(its affiliated entity, as the case may be) nor Apartment shall be entitled to seek and/or file a lien against

the property subject to the construction documents or this Agreement, and the Con structing P arty (its

affiliated entity, as the case may be) and Apartment hereby waive any and all such lien rights.

2.2.2.7 The construction documents with Principal Contractor shall provide that Principal

Contractor, at all tim es while work is being performed on the Detention Pond, shall provide and keep

in force liability insuranc e cover ing the Pa rties for liability for prop erty dam age an d perso nal injury.  This

insurance is to be  carr ied by o ne or  mo re ins uran ce com pan ies du ly authorized or admitted to transact

business in Te xas , selected  by Prin cipa l Con tractor an d app rove d by the Pa rties,  and w ill be pa id for

by Principal Contractor.  The insurance provided under this provision must be in the amount of not less

than five m illion do llars fo r gen eral lia bility and  com bined  um brella  insurance, one million dollars for

auto mo bile liability and one millio n for employer’s liability.  The Parties shall be listed as additional

insureds under such insurance  coverage.  Principal Contractor must furnish the Parties with certificates

of all insuranc e require d by this prov ision.  If Principal Contractor does not keep this insurance in full

force, the Constructing Party (its affiliated entity or Apartment, as the case may be) may notify Principal

Contractor of this failure, and if Principal Contractor does not deliver to the Parties certificates showing

all such insurance to be in full force within fifteen (15) days after this notice, the Con struc ting P arty m ay,

at its option, take out or pay from the Escrow Account (as hereinafter defined) the premiums on the

insurance need ed to  fulfill  Princ ipal C ontra ctor’s  obligations under this provision.  On the Constructing

Part y’s (its affiliated entity or Apartment, as the case may be) demand, Principal Contractor must

reimburse the Escrow Account (or the Con struc ting P arty or  Apa rtm ent, a s the  case m ay be)  the fu ll

amount of any insurance premiums paid by the Constructing Party, Apartment or from the Escrow

Account under this provision, with interest at the rate of twelve percent (12%) annually from the date of

the Con struc ting P arty’s ( its aff iliated  entity o r Apa rtm ent, a s the  case m ay be)  dem and  until

reimbursement by Principal Contractor.  Principal Contractor shall a lso m ainta in ade qua te wo rker ’s

compensation insurance.

2.3 Administration and Funding the Construction of the Detention Pond.

2.3.1 Escrow Agent & Engineer.  Within five (5) days after the execution of this Agreement, the

Constructing Party shall appoint _______________ Title Company as escrow agent (the “Escrow

Agent”) and all Parties shall execute a contract (the “Escrow Contract”) with said  Escrow Agent whereby

the Escrow Agent and Engineer will administrate the funds used to finance the Costs of Construction.

2.3.2 Budget.  The estimated budget for the Cos ts of Co nstruction  (the “Bud get”) is attac hed he reto

as Exhibit C .  The Constructing Party shall have the right to enter change orders (“Change Order”) as

provided herein, and the Constructing Party shall immediately notify Engineer, Engineer and the other

Parties in writing regarding the Change O rder.  Change Orde rs for which  the cum ulative  effect of a ll

Change Orders entered into by Constructing Party do not exceed 10% of the Budget or 10% of the

estimated cost for each specific construction detail must be ap proved by Engineer and Eng ineer in

writing within three (3) business days of receipt of the notice  of Cha nge O rder.  Failure  to disapprove

in writing within said three (3) business days shall effect an approval.  Both Engineer and Engineer must

approve such Change Order.  Any proposed Change Order that would exceed 10% of the Budget or

10% of the  estim ated cost for a specific construction detail must be approved by a majority of the
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Parties, such m ajority to be de termin ed in acc ordanc e with eac h Party ’s respective Cost Allocation

Percentage.  If the cumulative effect of any proposed Change Order exceeds 10% of the Budget or

exceeds the estimated cost of the specific construction detail by 10%, the Parties shall have three (3)

business days to approve or disappro ve such  propos ed Ch ange O rder and  failure to disap prov e with in

three (3) busin ess da ys, in writing, sha ll effect an a pprova l by the non-a pproving  Party.  Change Orders

required by a go vern me ntal entity are  subj ect to  the notice  but not the  appr oval r equ irem ents  of this

Section 2.3.2.

2.3.3 Required Escrow D eposits .  Within five (5) business days af ter the  exec ution  of this

Agree men t, the Parties shall deposit with the Escrow Agent via cash depos it, wire transfer or ca shie r’s

check the amounts shown beside each Party’s name on Exhibit D , attached hereto and made a pa rt

hereof (colle ctively  the “Escro w Acc ount  Depo sit”).  Within five (5) business days after the approval

of a Change Order as provided in Section  2.3.2. (or notice of a Change Order required by a

governmental agency), the Parties shall deposit with the Escrow Agent via  cash deposit, wire transfer

or cashier’s check their pro rata portion of the amount approved by the Change Ord er in  accordance

with their respe ctive Cos t Allocation P ercenta ge.  Suc h depo sits in accordance with approved Change

Orders shall b e inclu ded  within  the definition  of Escr ow Acc ount De posit.  Any Costs of Construction or

amo unts of the Bu dget that exceed the Escrow Account (as defined hereinafter) and which are the

resu lt of a Change Order requiring approval under Section  2.3.2 but which approval has been denied

in accordance with Section  2.3.2 shall be borne entirely by JPI (unapproved Change Orders).  Failure

of any Party to deposit its portion of the Escrow Account D eposit by th e tim e sta ted herein  shall

constitute  a default of this Agreement and shall result in a penalty of twelve percen t (12%) , such p enalty

to be disbu rsed to the  non-de faulting Pa rty or Parties in proportion to their Cost Allocation Percentage,

as if the non-d efaulting P arty or Parties  held 100 % of the  Escro w Acc ount.

2.3.4 Escrow Account.  The  Esc row A gen t sha ll imm ediately dep osit  the E scro w Ac count De pos it

in an interest bearing, federally insured account (the “Escrow Account”). The Parties agree that the

funds from the Escrow Account shall be used to pay the Cos ts of C ons truct ion, E scro w Ag ent’s  fee, if

any,  and the Management Fee; provided however, Escrow Agent shall have the sole power to release

portions of the Es crow A ccoun t to the Princ ipal Contr actor or other parties listed on the Budget as

approved in accordance with Section  2.3.5. Ten percent (10%) of the Escrow Account shall be retained

in the Esc row Ac count u ntil Constru cting Par ty has completed construction of the Detention Pond in

accordance with the retainage requirements in Texas Property Code, §53.101 et seq. (the “Retainage”).

2.3.5 Releases from the Escrow Account.  Releases (the “Releases”) of money by the Escrow

Agent from the Escrow Account to Principal Contractor  or other parties shown on the Budget shall be

made for the payment of the Costs of Construction.  Releases shall be made not more frequently than

two (2) tim es ea ch m onth , within  five (5) business days after receipt by Escrow Agent of (i) a notice of

release (“Release Notice”) from Engineer stating that Engineer and Apartment have received an

application for payment of funds (the “Application for Payment”) from Principal Contractor (which

Application for Payment shall itemize all actual costs incurred, owing and payable as of the date of the

Application for Payment and shall include appropriate lien releases from Principal Contractor and/or any

subcontractors or entities providing goods, services, labor or materials related to the construction of the

Detention Pond), and (ii) a certificate (the “Certificate”) from Engineer confirming that Engineer has

inspected progress on construction of the Detention Pond and that Engineer and Apartment have

approved the A pplica tion fo r Paym ent.  E ach  Rele ase  Notic e sha ll only be for the payment of actual

incurred Costs of Construction.  The foregoing procedure shall be followed for each Release made for

payment of Costs of Construction and any Change Order made in accordance with Section  2.3.2.  If the

Escrow Acc oun t, less  the re quire d Re tainage, is  insuf ficien t to pa y in full  the Costs of Construction

itemized by Principal Contractor in the Application for Payment approved by Engineer and Apartment

and presented to the Escrow Agent with the Certificate, and if the overage in the Costs of Construction

is not caused by the negligenc e or m iscondu ct of Princ ipal Contra ctor or C onstruc ting Party and is not

contrary to Section  2.3.2 herein, the Parties shall, upon the agreement of the Partie s or o therw ise in

accordance with Section  2.3.2 within 3 business days of the Application for Payment and in accordance

with the terms of Section  2.3.3, deliver to Escro w Ag ent via  cash dep osit, w ire transfe r or ca shie r’s

check each Party’s Cost Allocation Percentage of the funds necessary to complete payment of the

Application for Payment.  For informational purposes only, Engineer shall send to the Parties a copy any

Application for Payment, the Release Notice, the Certificate, and any accompanying supporting
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documentation imm ediately upo n receipt o f such A pplication fo r Paym ent or othe r docum entation. 

2.3.6 Completion.  After construction on the Detention Pond is complete, final approval of the

construction by the City of Aus tin is ob tained by the Co nstru cting  Party a nd all o ther r equ ired a ppro vals

from governmental entities and agencies have been obtained and confirmed, a written notice of

completion (the “Completion Notice”) shall be provided by the Engineer to each of the Parties and

Escrow Agent.  Th e not ice sh all include a statement detailing all of the actual Costs of Construction,

together with a duplicate of all related invoices and other information substantiating the final Costs of

Construction and evidencing payment in full of such Costs of Construction. If the Escrow Account

exceeds the actual Costs of Construction, the remaining funds of the Escrow Account and any interest

earned on the Escrow  Acc oun t, sha ll be dis tribute d by Escro w Ag ent amo ng ea ch Party in  the ratio of

each Party’s Escrow Account Deposit, to the extent that each Party paid the required Escrow Account

Depo sits into the Es crow A ccoun t.  If the Esc row Ac count is ins ufficient to p ay in full the actu al Costs

of Construction, the remaining Costs of Construction shall be paid in accordance with the terms of

Sections 2.3.2, 2.3.3 and 2.3.5.  However, notwithstanding the foregoing, no Party sh all be requ ired to

pay for co st ove rage s caused by the neg ligenc e or m isconduct of th e Co nstru cting  Party o r the Principal

Contractor, or contrary to Section s 2.3.2 , 2.3.3, or 2.3.5.

2.3.7 Management Fee.  The C onstruc ting Party shall be entitled to collect a fee for its management

of the construction of the Detention Pond (the “Management Fee ”).  The  Man ageme nt Fe e sha ll be

three percent (3%) of the Budget, exclusive of the Management Fee and any Change Orders, and shall

be deposited by the Parties in the Escrow Account as provided in Section  2.3.3 herein.  The

Management Fee shall be paid to the Constructing Party from the Escrow Account with each

disbursement made therefrom and shall be prorated over the period of construction.

2.4 Remedies.  In the event the Constructing Party (its affiliated entity or Apartm ent, as the case m ay be),

other than by its negligence or willful misconduct, defaults on its obligations set forth in this Article II, then any

Party or co mb ination of P arties  shall  have the right, but not the obligation, to take any and all actions necessary

to cure the applicable default, including, without limitation assum ing the ob ligations of th e Con structing P arty (its

affiliated entity or Apartm ent, as the case may be); provided, however, that prior to taking any curative action,

the curing Party or  Partie s shall give  fiftee n (15 ) days  written not ice thereo f to the  Con struc ting P arty (its  affil iated

entity or Apartment, as the case may be) and provide the Constructing Party (its affiliated entity or Apartm ent,

as the case  ma y be) th e opp ortun ity to cu re all s uch  claim ed def aults  within said 15 day period (the “Cure

Period”).  If the Constructing Party (its affiliated entity or Apartment, as the case may be) fa ils to cu re its d efau lt

and if a Party or combination of Parties cures such default, the Constructing Party (its affiliated entity or

Apartm ent, as the case may be) shall, within five (5) days after receipt of a written demand and c opies  of pa id

invoices from  the curing  Party or Parties, reimburse the curing Party or Parties, or the Escrow Account, as the

case ma y be, fo r all costs and expenses incurred by the curing Party or Parties in curing such default.  Any such

demand shall spec ify with particularity the  nature o f the defa ult and the action taken by the curing Party or Parties

to cure the  default.  In the event the Constructing Party (its affiliated entity or Apartment, as the case may be)

defaults  on its obligations set forth in this Article II due to its negligence or willful misc onduc t and fails to  cure

such default within the Cure Period, the non-defaulting Parties shall be entitled to seek any and all remedies

availa ble at law  or in equity.

2.5 Indemnity .  Excep t to the exte nt a Party d oes  not m ake  a req uired  depo sit into the Escrow Account, the

Constructing Party (its affiliated entity or Apartment, as the case may be) hereby agrees to inde mn ify and  hold

harmless Owner 1 and any successor owner of Lot __, Block __ of the PUD from and again st any and a ll valid

and enforceable mechanics, materialmen, statutory, and/or constitutional liens recorded against said Lot 7,

Block A of the P UD by a ny perso n or entity prov iding good s, service s, labor or m aterials relate d to the work

contemplated by the construction documents.  The C onstruc ting Party (its affiliated entity or Apartment, as the

case may be) hereby agrees to indemnify and hold harmless Owner 1 and any successor owner of Lot 7, Block

A of the PUD from and against any loss, damages, claim, cost or liability, including attorney’s fees, that Owner

1, it successors and assigns, may incur or become subject to as a result of any violation of the P UD or Pe rm it

(described below) in relation to the construction of the Detention Pond.

III.
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Maintenance

3.1 Resp onsib ility. Except as otherwise provided in this Agreement, all aspects of the maintenance,

upkeep, repair, and restoration of the Detention Pond and curing an y dama ge to the access easements caused

by the Association, to the extent not cove red b y Princ ipal Contra ctor’s  warranty, s hall  be the responsibility of the

Association, and the Association hereby ag rees to  promptly and timely perform such maintenance, upkeep,

repair, and restoration of the Detention Pond and such access easements on a continuous basis following the

date of the co mple tion of the D etention P ond an d pay all related  Mainten ance C osts wh ich are inc urred. 

3.2 Maintenance. The m aintenan ce of the  Detentio n Pond  shall include , without lim itation, all maintenance

and actions (i) which are necessary or advisable to insure that the Dete ntion Pon d is able to  serve its intended

functions and purposes on a continuing basis, (ii) which are required to comp ly with the 10(a) permit issued by

the U.S. Fish and Wildlife Service effective March 12, 1996, and (iii) which are required in order to com ply with

the rules and regulations of the City of  Aus tin and all oth er go vern me ntal entities  and a gencies  and q uas i-

governmental entities having jurisdiction over the Detention Pond and/or the Participating Properties.

3.3 Covenant for Assessment.

3.3.1 Each Party (other  than the A ssocia tion), wheth er or not i t shall be so expressed in any

assignm ent, transfer , deed or  other co nveyanc e of an inte rest of a P arty or right,  title and

interest in and to a Participating Property, by accep tance o f such a ssignm ent, transfer, deed

or other conveyance shall be deemed to have covenanted and agreed to pay the Association,

or to an independent entity or agency which may be designated by the Association to receive

such monies, the assessments for Maintenance Costs.

3.3.2 The assessments shall be determined, assessed and expended on a calendar year basis,

which shall be the fiscal year of the Association; provided, however, the assessments may be

assessed and expended for the partial year, if any, fo llowing the d ate of this Agreement.  The

asses sme nts shall be used for the payment of Maintenance Costs.  There shall be no such

asses sme nts for the year 2 004 .  For e ach  year th erea fter w hile th is Agreement is in force, the

Board shall set the amount of the assessments to be levied for that year based upon an

eng ineer ’s estimate of the Maintenance Costs for that year.  The Board shall endeavor to set

the assessments for each full calendar year by no later than the beginning of such year or as

soon thereafte r as suc h determ ination reas onably ca n be m ade by the  Board. 

3.3.3 Each Party hereby agrees that this Agree men t shall be filed of record to evidence the

coven ants contained  here in wh ich sh all run  with th e land  of ea ch P articip ating  Prop erty.

3.4 Notice of Assessment. On an annual basis, the Association shall send a written maintenance

assessment notice  (the “Maintenance Assessment Notice”) to each  of the othe r Parties to  this Agree men t.

The books of the Association shall be available to the Parties for review and audit. The Maintenance

Assessment Notice shall also state the amount assessed against each Party based on each such Party’s Cost

Allocation Percentage.  The Maintenance Assessment Notice shall be separate and distinct from any other

Association assessment notices as provided for in the A ssociatio n’s Bylaw s or A rticles  of Inc orpo ration , or in

the 2004 D eclaration  (as here inafter def ined). 

3.5 Payment of Assessmen ts. Within thirty (30) days of receiving the Maintenance Assessment Notice,

each Party s hall pa y to the  Ass ocia tion th e am oun t ass essed ag ains t suc h Pa rty.

3.6 Personal Obligation for Assess ments .  The assessments provided for he rein s hall  be the personal

recourse debt of the Party for the portion of the Participating Property with respect to which such assessment

is made.  No Party, for any reason (other than the Association), may exempt itself from liability for the

assessments.  In the  even t that a ny ass essme nt or p art the reof  is not paid when due, the Party or Parties shall

be obligated to pay interest on such unpaid assessment from such due date at the lesser of (i) 15% per annum,

or (ii) the m axim um  allowa ble contract rate of interest under applicable law (the “Default Rate of Interest”),

together with a ll cost s and  expe nses of c ollect ion thereo f, inclu ding but not limited to, reasonable attorneys’ fees.

The Boa rd sh all hav e the  right to  rejec t any partial payment of any assessment and de mand full paymen t thereof,

or the Boa rd ma y, in its sole discretion, elect to accept any such partial payment on account only, without in so
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doing waiving any rights established hereunder with respect to any remaining balance due.  The obligation of

any Party to pay an assessment shall remain its personal recourse obligation, as the case may be, and shall not

pass to unre lated  third-party s uccessors in  interest or assigns of the Party unless expressly assumed in writing

by such s ucces sor or as signee.  Howe ver, the lien fo r any unpa id asses sme nts shall b e una ffec ted by any sa le

or ass ignm ent o f interest in  a Pa rty or sale or  ass ignm ent o f full or  partia l ownersh ip inte rest in  a Pa rty’s right,

title and in teres t in and  to the  Partic ipating Pro perty,  and s hall co ntinue in fu ll force and effect.  In the event of

a sale or assignment as provided in this Section  3.6, it shall be the obligation of the respective Party to disclose

to any buyer, su ccesso r, ass ignee , title co mp any de signated  to handle s uch  trans actio n, fina ncing entity or other

party to such sale or assignment any unpaid assessments, such notice to be given in writing  to all parties to  the

intended transaction at least 15 days before that date at which such transaction is to be consummated.  A copy

of such notice shall be sent to the Association at the sam e time.  E xcept a s otherw ise provide d herein, a  Party

no longer owning a Participating Property shall not be liable for as sessm ents m ade with re spect to  such p roperty

after such Pa rty no lo nge r is the  owner of  such pro perty.

3.7 Assessment Lien.  ALL SUMS ASSESSED IN THE MANNER PROVIDED FOR IN TH IS

AGREEMENT, TOGETHER WITH INTEREST FROM SUCH DUE DATE AT THE DEFAULT RATE OF

INTEREST AND THE COSTS OF CO LLECTION, INCLUDING, BUT NOT LIMITED TO, REASONABLE

ATTORNEYS’ FEES, ARE SECURED BY A CONTINUING CONTRACTUAL LIEN AND CHARGE ON THE

PROPERTY OW NED BY EACH PARTY AND COVERED BY SUCH ASSESSMENT, WHICH SHALL BIND

SUCH PRO PERT Y AND  THE  OW NER  THE REO F AND  ITS H EIRS, SUCCESSORS, DEVISEES, PERSONAL

REPRESENTATIVES AND ASSIGNEES.  The aforesaid continuing contractual lien shall attach to the  Party’s

Participating Property as of the date of recording of this Agreement and shall be superior to all liens other than

(a) a deed o f trust or m ortgage  constituting  a lien on the  land of a P arty that secures financing or refinancing of

the acquisition cost of such land or the cost of construction of improvements thereon, (b) any sale and leaseback

agreement or lease and subleaseback agre ement whereby a Party sells and simultaneously acquires a

possessory interest un der a leas e from  or other a greem ent with su ch trans feree, (c ) the lien sec uring rea l estate

taxes, and (d) the lien under the Declaration of Covenants, Restrictions and Easements recorded at

Volume _____, Page _____ of the Official Public Records of Travis County, Texas (the “CC&Rs”) as may be

amended from time to time; provided, how ever, the typ es of  liens r eferenced in  (a), (b), and (d) above shall be

inferior and subordinate to the lien securing the obligation to pay ass essme nts to  the exten t of all u npa id

asses sme nts set forth in a ny record ed No tice of Un paid As sessm ents (as  defined b elow) ex isting as of  the date

of such other lien that has not been duly released by the Association.  The A ssocia tion shall hav e the pow er to

subord inate the aforesaid assessment lien to any other lien.  T he ex ercis e of s uch  power sh all be e ntirely

discretionary with the Association.  Except for a conveyance to a purchaser at a foreclosure sale pursuant to a

lien to which th e asse ssm ent lien is sub ordinate  as provided above, all Participating Properties are conveyed

to and accepted and held by the own er thereo f subjec t to the ass essm ent lien prov ided for in this  Agreem ent.

To evidence any unpaid assessments, the Association may prepare a written notice of unpaid assessment (the

“Notice of Unpaid Asse ssments ”) setting fo rth the amount of the unpaid indebtedness, name of the owner of

the affected property and a description of the affected property.  Such notice shall be signed by one of the

officers of the Association and shall be recorded in the Official Public Records of Travis County, Texas.  The

Association shall record an appropriate release of any recorded Notice of Unpaid Assessments when the

amo unts referenced therein have been paid.  THE LIEN FOR PAYMENT OF ASSESSMENTS MAY BE

ENFORCED BY FORECLOSURE OF THE LIEN UPON THE DEFAULTING PARTY’S OR OW NER ’S

PARTICIPATING PROPERTY BY THE ASSOCIATION SUBSEQUENT TO THE RECORDING OF THE

NOTICE AS PROVIDED ABOVE EITHER BY JUDICIAL FORECLOSURE OR BY NONJUDICIAL

FORECLOSURE THROUGH A PUBLIC SALE IN LIKE MANNER AS A MORTG AGE ON REAL PROPERTY

IN ACCORDANCE W ITH SECTION 51.002, TEXAS PROPERTY CODE, AS SUCH MAY BE REVISED,

AMENDED, SUPPLEMENTED OR REPLACED FROM TIME TO TIME.  In addition, the Association may

institute suit  against a Party pers ona lly to obtain a judgment for unpaid ass essme nts incurred during such Party’s

own ersh ip of a Participating Property.  In any foreclosure proceeding, whether judicial or nonjudicial, or in any

other suit against the Party, the Party shall be required to pay the costs, expenses and reasonable attorneys’

fees incurred by the Association.  The Association shall have the right and power to buy the Party’s Participating

Prope rty at foreclos ure or oth er legal sa le and to ac quire, hold, lea se, m ortgage , convey or  otherwis e deal with

the same.  Upon the written request of any mortgagee holding a lien on any part of the Party’s or successor

Part y’s property, the Association shall report to said mortgagee any assessments which are delinquent and

unpaid at the time  of the rep ort.
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3.7.1 The failure of any Party to pay an assessment under this Agreement shall be a violation of the

terms of this  Agre em ent, a nd the Assoc iation  shall h ave recourse  to all leg al rem edies  set fo rth he rein

or othe rwise  availa ble at  law or  in equ ity.

IV.

Notices

All notices, demands, reques ts and other communications under this Agreement  shall be effective upon

actual rece ipt, sh all be in  writing  and s hall be  deem ed pr ope rly served if delivered by hand or by facsimile to the

Party to whose attention it is directed, or if sent by registered or certified mail, return receipt requested, postage

prepaid, or overnight delivery addressed as follows:

[insert addresses]

or other su ch add ress as  a Party, its administrator, legal representative, succe ssor or a ssign, sh all designa te

to the Ass ocia tion in  writing.  This Agreement may be from time to time amended to reflect any Party’s change

of address for purposes of notification.

V.

Miscellaneous

5.1 Parties Bound.  This Agreement shall run with the land and shall be binding upon and inure to the

benefit of the Parties and their respective heirs, administrators, legal representatives, successors, and assigns

and any perso n acqu iring title to a Particip ating Pro perty.  

5.2 Texas Law  to Apply .  This Agreement has been executed in Texas.  This Agreement shall be deemed

to be a contract made under and shall be cons trued  in accord ance w ith and go verned  by the laws o f the State

of Texas and of the United States of Am erica , as applica ble.  A ll obliga tions  of the  Partie s contem plated by th is

Agreement shall be performable in Travis County, Texas.

5.3 Legal Construction.  In case any one or more of the provisions contained in this Agreement shall for

any reason be held to be invalid, illegal, or unenforceable in any respect, this invalidity, illegality, or

unenfo rceability shall not affe ct an y other provision hereof, and this Agreement shall be construed as if the

invalid, illegal, or unenforceable provision had never been contained herein.

5.4 Prior Agreements Superseded.  This  Agreement and the Letter Agreement constitute the sole and

only agreement of the Parties and supersedes any prior unders tandings  or written or o ral agree men ts between

the Parties respecting the within subject matter.  This Agreement may only be ame nded b y a written doc ume nt,

signed by all the  Partie s to th is Ag reem ent.  T his Agree me nt m ay not  be am ended or ally.

5.5 Time of Essence.  Tim e is of the essence in this Agreement, including but not limited to each and every

time  constraint and deadline imposed by the terms of this Agreement; provided, however, if any date specified

here in or it the las t date  of an y time  spec ified h erein  is a Saturd ay, Sunda y or national b ank ho liday, such d ate

sha ll be ex tend ed to  the next fo llowing date tha t is no t a Sa turda y, Sun day or  national ba nk h oliday.

5.6 Gender.  Words of  any gender used in this Agreement shall be held and construed to include any other

gender, and words in the singular number shall be held to include the plural, and vice versa, unless the context

requires otherwise.

5.7 Authori ty.  Each Party warrants and represe nts to the others that it is now in good standing, fully

auth orized to do bus iness in T exas, in com plianc e with  all app licable  laws , rules , and  regu lations, and fully

licensed, authorized, and empowered to perform its respective rights and obligations under this Agreement

without the need  for fu rther  cons ent, a ppro val, or  ratific ation  from  any other p erso n or e ntity.

5.8 Covenant Run ning W ith the L and / C hang e in Ow nersh ip.  It is understood and agreed that this
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Agreement to share the Costs of Construction and the Maintenance Costs for the Detention Pond shall be and

is a coven ant runn ing with the lan d and  shall b e and  is bind ing up on all  subsequent owners of all or any part of

the Participating Properties.  When a Party no lon ger o wns  an inte rest in  a Pa rticipa ting P rope rty, tha t Part y shall

no longer have any obligation under this Agreement and the new owner shall automatically becom e a Party

hereto  and shall automatically assume such transferring Party’s obligations hereunder with respect to the portion

of the Participating Properties that is transferred or conveyed to such new owner from  and after the date of

transfer.  In the event that any Party transfers or conveys all or a portion of the Participating Properties to another

person or entity, such transferring Party shall notify the Association of the transfer.

5.9 Planned Unit Developm ent; Se ction 1 0(a) Pe rmit .  The Parties acknowledge and agree that the

Detention Pond lies  within an are a that is sub ject to the P UD an d to a Section 10(a) perm it (the “Permit”) issued

by The U.S. Fish  and W ildlife S ervic e eff ective  ____ ______ , 2004.  All o f the P arties ’ activitie s, if  any, relating

to the Detention P ond are  subjec t to the term s and p rovisions  of the PU D and  the Perm it, and the Pa rties

covenant that they shall conduct their activities and shall cause their agents, employees and invitees to conduct

their  resp ective  activit ies on  the P articip ating  Prop erties  in com plianc e with  such PU D an d Pe rm it and in  such

a way that the PUD and the Perm it are not violated or jeopardized and shall indemnify and hold harmless P-W B

from and against any violation of the PUD and the Permit resulting from the said  Parties’ (and agents, employees

and invitees) conduct related to the Detention Pond.

5.10 Third  Party Beneficiaries.  This Agreement is for the benefit of the Partie s (an d the ir suc cessors  in

accordance with Section 5.10 of this Agreement) only and said Parties hereby a gree that there are no third

beneficiaries to this Agreement and the transa ctions contemplated hereu nder.

5.11 Counterp arts.  This Agreement may be executed in several counterparts, all of which are identical and

all of which  counte rparts tog ether sh all constitute o ne and  the sam e instrum ent.  To facilitate execution of this

Agree men t, the Parties may execute and exchange by telephone facsimile counterparts of the signature pages

of this Agree men t.

EXECUTED to be effective as of the date first set forth above.

[Execution block and acknowledgments]

EXHIB IT A

Tract Owner
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EXHIB IT B

Prope rty in Sub-Regional Number Cost A llocation Pa rty

Detention Program of Acres Percentage Owner

1A and 2A 30.921 24.258% Owner 2

3A; Reta il 6.444 5.055% Owner 3

3A-1/A; Reta il 1.813 1.422% Owner 1

4A; Hotel 5.078 3.984% Owner 1

5A; Garden Office 5.360 4.205% Owner 1

6A; Research & D ev. 18.000 14.121% Owner 1

Lot 1, Block C, Researc h & Dev. 9.953 7.808% Owner 1

2B; Mid-Rise Office 7.296 5.724% Owner 1

3B; Bock B; R etail 39.838 31.253% Owner 1

And Lots 4-6B; Mid-Rise Office

Lot 1, Ou tparc el 1 0.890 0.698% Owner 4

Lot 2, Ou tparc el 1 1.198 0.940% Owner 5

Outparcel 2 0.678 0.532% Owner 5

127.469 100.000%
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EXHIB IT C

APPROVED BUDGET

To: Jimmy Evans Company

Stabilized Entrance incl.

Rock Berm incl.

Silt Fence incl.

Environmental Con trols $8,000.00

Tree Protection incl.

Hydromulch (Re-veg) $9,820.00

Clearing & Layout incl.

Excavate/Embankment $225,933.00

Conc rete Outle t Structure  (total) $195,600.00

RipRap/Rock Rub ble $69,120.00

Tree Replacement $3,000.00

Landscape $27,000.00

Construction Sub -To tal: $538,473.00

To: Bonding  Agenc y, or Co nstructing  Party

Upon Evidence of Payment of Bonds

Performance & Payment Bond (2%) $10,777.00

Construction Tota l: $549,250.00

To: Structural Inspector

Structural Inspections $5,000.00

To: Geotechnical Tester & Inspector

Geotechnical Testing & Inspections $25,000.00

Ove rall Sub -To tal: $579,250.00

To: Cons tructing Pa rty

3% Construction Management Fee $17,377.50

Grand Total: $596,627.50
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EXHIB IT D

INITIAL ESCR OW  ACC OUN T DE POS IT

PARTY AMOUNT

Owner 1 $147,983.94

Owner 2 $38,643.56

Owner 3                                            $410,000.00
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D.3

Seller’s Closing Instruction Letter

_______________________

_______________________

_______________________

Re: Sale  of the property (the “Property”) described in the Sales Contract (the “Sales Contract”)

by ________ (the “Sellers”) to _____ (“Buyer” 1 and ________ (“Buyer” 2) (the “Buyers ”). 

Dear_____:

Our firm represents the persons  listed above as Sellers.  These Closing Instructions do not amend,

waive or override the written Sales Contract between Sellers and Buyer, but are supplemental to the Sales

Contra ct.  These Closing Instructions may be amended, waived or overridden by the undersigned or other

counsel for the Sellers.  These Closing Instructions do not waive or release Buyer from its obligations on the

Sales Contract.  The “Closing Do cumen ts” are comprised of the here in identified Sellers’ Escrowed Documents

and the Buyer’s Documents.

1. Enclosed Docum ents.  Enclosed are the documents listed in Schedule 1 executed by the

Sellers except as noted, delivered to you to be held in escrow to be disbursed in accordance with this letter (the

“Sellers’ Escrowed Documents”).  You are to hold the Sellers’ Escrowed Documents in escrow in strict

accordance with the terms and conditions set forth in this letter.

2. Conditio ns to Closing.  The Closing Documents are to be held by you in escrow until the

following conditions have been satisfied (the “Conditions to Closing”):

2.1. Closing Documents Obtained From Buyer .  (1) Yo u sha ll have received from Buyer

executed counterparts of such of the Items in Schedule 1 which are to be executed by such parties and executed

origin als of the documents listed in Schedule 2 (the “Buyer Doc uments ”).  (2) You s hall  have pe rmitted u s to

review the executed  and c om pleted Buyer’s  Documents and shall have received from us our approval to close.

2.2. Title Comp any Docu ments .

2.2.1 Funds.  You shall have received approval from the Sellers of the settlement

statement for the Sellers (the “Sellers’ Settlement Statement”) and from counsel for the Buyer for the

corresponding settlement statement for the Buyer (the “Buyer’s Settlement Statement”); you shall have

received from Buye r imm ediately available fun ds in the a mou nt required  to be deliver ed by Buye r pursua nt to

Buye r’s Settlement Statement to close the purchase of the Property (the “Closing Amount”); and you are

prepared to m ake  the d isbu rsem ents  as pr ovide d in the Settlement Statements by delivery to Sellers the “Net

Amount Due Se llers” prior to the Federal Reserve’s wire transfer deadline to initiate wire transfers for same

day delivery to the Sellers as the day you receive the funds from the Buyer.  Enclosed are Wire Transfer

Instructions for wire transfer to each of the  Sellers of their respective portion of the Net Amount Due Sellers.

In the event that all of the Co nditions to C losing ha ve not be en fully satisfied  and per form ed by 1:00  p.m.,

Central Daylight Time, on the day of Closing, but no later than such time on Wednesday _______, 2004, you

are to contact me for further instructions.

2.2.2 Insured Services Closing Letter.  You shall have delivered to me (a) a signed

original of a current title commitment updated to the day before the Closing Date  reflec ting satisfa ction  of all

Sch edu le C items and items requested to be deleted from Schedule B, as requested by Buyer’s counsel, except

as expressly noted in your cover letter, (b) confirmation from the Title Underwriter that it has issued a Seller

Insured Closing Services Letter (Form T-51) to provide fidelity coverage of funds handled by the closing ag ents

and has received from Sellers the counterpart required to be signed by Sellers and delivered to the Underwriter

prior to Closing.
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2.2.3 Special District Notices.  Please investigate and advise us if any portion of the

Prope rty lies wit hin a special district requiring sellers to give buyers notice (e.g., Chap ter 49 wa ter districts).  If

so, closing is conditioned on our being provided with a copy of the district’s notice of taxing information or service

area filed with the county clerk; and closing is conditioned on the parties executing and filing for record the

required notice.

2.2.4 Inspection.  Pleas e ver ify that the Buyer is waving an inspection of the  Proper ty

by the Title C omp any.  If not, then conduct the inspection and Closing is conditioned on your receipt from us of

written approval of any exce ptions to  title and/or exceptions that will be listed in the title policy based on your

inspection.

3. Closing Actions.  Upon your satisfaction of the Conditions to Closing, you are instructed  to

com plete the following actions in the following order (the “Closing Actions”):

3.1 Assem ble and Date .  You are to  assemble and date the Closing Documents as of the

closing date or other date as you may be directed by joint instructions from couns els for Sellers and Buyer.

3.2 Fill in Blanks and  Attach Exhibits .  You are to complete any blanks in the Closing

Docu men ts and attach all missing exhibits as appropriate, including as indicated on Schedules attached  hereto .

3.3 Record  Docum ents.  You are to record the Closing Documents listed on Sche dule

3 attached hereto in the Official Public Records of Kent County, Texas in the order listed therein.

3.4 Disburse Fund s to/on b ehalf of Se llers.  You are to pay from the Closing Amount

the expenses as shown on the Sellers’ Settlement Statement and deliver the Net Amount Due Sellers separately

allocated to each of the Sellers as shown on the Sellers’ Settlement Statement and the 1099-S.  I will fax to you

a statement for our services prior to Closing for inclusion on the Sellers’ Settlement Statement and to be

deducted for the sales  proc eeds in ca lculat ing the Ne t Am oun t Due  Selle rs.  T he N et Am oun t Due  Selle rs is  to

be sent to each Seller by wire trans fer in acc ordanc e with the w ire instruction s provide d to you prior to  Closing

or as you otherwise may be directed by the respective Seller (__________’s amount is to be sent to him by

cashier’s  check and mailed to him at the address provided in the enclosed M ailing Instructions).  You are

authorized to deduct from the amount being wire transferred to each Seller the bank’s wire transfer fee.  Please

call  me when you have commenced initiation of the wire transfers.  Fax to me a breakout of the amount allocated

to each Seller.

3.5 Disburse Funds on Behalf of Buyer.  You are to pay from the Closing Amount the

expenses as sho wn on th e Buyer’s S ettleme nt Statem ent.

3.6 Deliver Docum ents to Se llers.  You are to deliver to the  Selle rs (c/o of Graves,

Dou gherty, Hearon & Moody, P.C.) as indicated on Schedule 4.

3.7 Deliver Documents to Buyer.  You a re to d eliver  to Bu yer (c/o B uyer’s

counsel,____________) an executed original of the Closing Documents as indicated in Schedule 4, and a copy

of all other documents executed in connection with the Closing.

3.8 Distribute Recorded  Docum ents.  After Clos ing, you are to  deliver to me or Bu yer’s

counse l, as specified in Sche dule 4, the recorded original of the indicated document and a copy of the other

recorded Closing Documents reflecting their recording information.

You are not au thorized to  execute any of the Closing Actions unless you are able to execute all of the

Closing Actions.  Please note that you are not au thorized to d isburse  any funds  excep t in strict acco rdance  with

the Settlement Statements, unless the express advanced written consent of Sellers  or the  unde rsign ed is

obtained.

Your relea se of  any of  the C losing  Doc um ents  from  esc row s hall  cons titute a  bindin g and  irrevo cab le

commitment  by the Title Company to make all disbursements reflected by Sellers’ Settlement Statement and

to issue the  Title Policy as  required  by the Sales  Contra ct.
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Please execute the acknowledgment set forth below to confirm your agreement and acceptance of this

closing instruction letter, and return a copy to  me via facsimile, with an original to follow.  By your acceptance

hereof, you agree to comply with all requests and requirements contained herein.  Please contact me with any

questions regarding this matter.

Yours very tru ly,

Agreed and accepte d by:

Closing Agent:

_____________________________ __________, 2004

__________________ (Name)

_________________ (Title)
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Sche dule  1

Sellers’ Escrowe d Docum ents

# Document Completion Action Required

1 Powers of Att orne y –

executed originals of the following appointing

_____as attorney-in-fact

2 W arranty Deed With Vendor’s Lien –

Duplica te exec uted  origin als

4 Affid avit  of Debts and Liens –

 Sellers executed original

6 FIRPTA Certificate of Non-Foreign Status –

for Sellers (other than_____ Trust) executed

original

7 FIRPTA Certificate of Non-Foreign Status – 

The ________ Trust

executed original

9 1099-S –  for 

 Sellers

executed original

11 Sellers’ Settlem ent Statem ent –

Sellers

Not yet received from you.  Will be signed and

returned by ______ on behalf of the Sellers after

receipt from you.

12 Wiring Instructions – for each of the following

 Sellers: ____________

13 Assignment of Development Rights and

Appurtenances –

duplicate  exec uted  origin als

Buye r’s signature needed.

14 Assignment and Assumption of Subdivision

Construction Contra ct –

duplicate  exec uted  origin als

Buye r’s signature needed.

15 Partial Assignment and Assumption of BCCP

Agreement and Pa rticipation Ag reem ent –

duplicate  exec uted  origin als

Buye r’s signature needed.

16 Assignment of ADTs 

duplicate  exec uted  origin als

Buye r’s signature needed.

17 Assignment of Se ller’s In teres t in Buyer’s

Con sulta nt’s  Work Product

Buye r’s signature needed.

17 Joint Facilities Development Agreement

duplicate  exec uted  origin als

Buye r’s signature needed.

18 Escrow Agreement

duplicate  exec uted  origin als

Buye r’s signature needed.

19 Selle r’s Performance Deed of Trust

duplicate  exec uted  origin als

20 Designation of Additional Participating

Prope rty in Regional Storm Water Detention

Pond

21 Designation of Sheltered Owner
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22 Memorandum  of JFDA and Post Closing

Agreement

duplicate  exec uted  origin als

Buye r’s signature needed.

Sche dule  2

Buye r’s Docum ents

# Document Completion Action Required

1 Buye r’s Settlement Statement Buyer’s signature needed.

2 Waiver of Inspection If waived, Buyer’s signature needed.

3 Assignment of Partial Interest in Contract by

Buyer
__________ (“Buyer 1 ”) is to assign by written

assignment delive red to  the T itle Co mp any a

partial interest in the Buyer’s rights and

obligations under th e Sales  Contra ct prior to

Closing.

4 Title  Comm itment Updated to current date prior to Closing with copy

delivered and r ece ived b y me  and B uyer’s

Counsel by Telefa x or m ail prior to Clos ing. 

Approval by Seller’s and Buyer’s counsel of the

updated Title Com mitm ent is a co ndition to

Closing.

5 Buye r’s Performance Deed of Trust Buyer’s signature needed.

Sche dule  3

Recording Order

1 Designation of Sheltered Owner

2 Designation of Additional Participating Property in Regional Storm Water Detention Pond

3 Selle r’s Powers of Attorney

4 Selle r’s Lender’s Partial Release and Cons ent to JFDA, Designation of She ltered Owner,

Designation of Additional Participating Property in Regional Storm Water Detention Pond and

Post-Closing Agreement

5 W arranty Deed

6 Assignment of Development Rights and Appurtenances

7 Partial Assignment and Assumption of BCCP Agreement and Participation Agreement

8 Assignment of ADTs

9 Memorandum  of JFDA and Post Closing Agreement

9 Buye r’s Interim Lender Deed of Trust

10 Selle r’s Performance Deed of Trust

11 Buye r’s Performance Deed of Trust

Sche dule  4

Distribution of Documents on Closing

Party Document Original Copy

Sellers

1 Selle r’s Lender’s Partial Release and Consent x

2 Selle r’s Powers of Attorney x

3 W arranty Deed x

4 Designation of Sheltered Owner x

5 Designation of Ad ditional Pa rticipa ting P rope rty in

Regional Storm Water Detention Pond

x

6 Assignment of Development Rights and Appurtenances x
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7 Partial Assignment and Assumption of BCCP Agreement

and Participation Agreement

x

8 Assignment of ADTs x

9 Memorandum  of JFDA and Post Closing Agreement x

10 JFDA - duplicate original x

11 Post Closing Agreement - duplicate original x

12 Selle r’s Performance Deed of Trust x

13 Buye r’s Performance Deed of Trust x

14 Buye r’s Waiver of Inspection x

15 Selle r’s Affidavit of Debts and Liens x

16 Selle r’s Settlement Statement x

Buyer

1 Selle r’s Lender’s Partial Release and Consent x

2 Selle r’s Powers of Attorney x

3 W arranty Dee d – D uplica te orig inal. x

4 Designation of Sheltered Owner x

5 Designation of Ad ditional Pa rticipa ting P rope rty in

Regional Storm Water Detention Pond

x

6 Assignment of Development Rights and Appurtenances x

7 Partial Assignment and Assumption of BCCP Agreement

and Participation Agreement

x

8 Assignment of ADTs x

9 Memorandum  of JFDA and Post Closing Agreement x

10 JFDA - duplicate original x

11 Post Closing Agreement - duplicate original x

12 Selle r’s Performance Deed of Trust x

13 Buye r’s Performance Deed of Trust x

14 Sellers’ Affidavits of Debts and Liens x

15 Buye r’s Affidavit of Debts and Liens x

16 Powers of Attorney x

17 Buye r’s Settlem ent Statem ent x

18 Buye r’s Interim Lender’s Deed of Trust x

Distribution of Recorded or Original Documents after Recording

Party Document Recorded

Original*

Copy of

Recorded

or Issued

Seller

1 W arranty Deed x

2 Powers of Attorney x

3 Title  Polic y * x

4 Designation of Sheltered Owner x

5 Designation of Ad ditional Pa rticipa ting P rope rty in

Regional Storm Water Detention Pond

6 Assignment of Development Rights and Appurtenances x

7 Partial Assignment and Assumption of BCCP Agreement

and Participation Agreement

x

8 Assignment of ADTs x

9 Memorandum  of JFDA and Post Closing Agreement x

10 Selle r’s Performance Deed of Trust x

11 Buye r’s Performance Deed of Trust x

Buyer

1 W arranty Deed x

2 Powers of Attorney x

3 Title  Polic y * x
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4 Designation of Sheltered Owner x

5 Designation of Ad ditional Pa rticipa ting P rope rty in

Regional Storm Water Detention Pond

x

6 Assignment of Development Rights and Appurtenances x

7 Partial Assignment and Assumption of BCCP Agreement

and Participation Agreement

x

8 Assignment of ADTs x

9 Memorandum  of JFDA and Post Closing Agreement x

10 Selle r’s Performance Deed of Trust x

11 Buye r’s Performance Deed of Trust x

12 Buye r’s Interim Lender’s Deed of Trust x

Lender

1 Buye r’s Interim Lender’s Deed of Trust x

* Title Policy issued showing recording information.
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D.4

DEED

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY REMOVE OR

STRIKE ANY OF THE FOLLOW ING INFORMATION FROM T HIS INSTRUMENT BEFORE IT IS FILED

FOR REC ORD  IN TH E PUB LIC R ECO RDS : YOU R SO CIAL SE CUR ITY N UM BER  OR Y OUR  DRIV ER'S

LICENSE NUMBER.

STATE OF TEXAS

KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF T RAVIS

A. Conveyance. ___________ , as to its undivided _____ interest, _______, as to its undivided

_____ interest, and __________, as to its undivided _____ interest (which together with their successors and

assigns are herein called the “Granto rs”) for Ten Dollars and other good and valuable consideration and the

further consideration of the execution and d eliver y by the  Gra ntee  of the  Prom isso ry Not e in the original amount

of $___________ payable to the order of __________ (the “Lender”), which is secured by the Vendor’s Lien

herein retained a nd is add itionally secure d by a De ed of T rust con veying the P roperty he rein conv eyed to

____________, Trustee, which has been  reco rded  contem pora neously he rewith  in the re cord s of th e Co unty,

in hand paid to Grantors by Grantee, the receipt of which is hereby acknowledged by Grantors, with Grantors

directing that the consideration payable to Grantors be paid to  Gra ntors  in the p erce ntag es list ed in a n Ex hibit

attached hereto, have Granted, Sold, and Conveyed, and  by these p resents  do Gra nt, Sell, and C onvey to

____________ (which together with its successors and assigns are herein called the “Grantee”) whose mailing

address is _______________, and subject to the Exceptions and other provisions herein stated, the following

described property located in Travis County, Texas, to-wit (the “Property”):

The surface estate in and to real property described on Exhibit A  hereto ("Land") inclu ding a ll

impro vem ents ("Improvem ents"); all right, title and interest, if any, of Grantors, in and to any

land lying in the bed of any street, road or access way, opened or proposed, in front of, at a side

of or adjoining  the Land  or Imp rovem ents to  the centerline thereof ("Property Rights "); and all

right, title and intere st of Gra ntors, rev ersiona ry or otherw ise, in and to  all easem ents an d utility

rights in or upon the Land; and all other rights and appurtenances belong ing or in anyw ise

pertaining thereto ("Appurtenances") toge ther w ith all of  Gra ntors ’ right, tit le and  intere sts in

the oil, gas a nd other m inera ls in, on , under or t hat m ay be p rodu ced  from  the Land .  This

conveyance of acreage is in gross with  Grantee waiving any claim against Grantors for

shortages in are a, if it is  dete rm ined that th e acr eage is less than the numbe r stated.  Grantors

waive any claim for additional compensation if the acreage is greater than the number stated.

B. Exceptions.  This  conveyance is made and accepted subject to all easements, rights-of-way

and prescriptive rights that are visible or of record; all presently recorded restrictions, reservations, covenants,

conditions, min eral s ever ances an d m inera l rese rvatio ns; a ll zoning laws, reg ulations and ordinances of

municipal and/or governmental authorities; any discrepancies, conflicts or shortages in area or boundary lines,

encroa chm ents or overlapping of improvements; and the liens, if any, for governmental assessments, standby

fees and ad valorem taxes for the year 2004; the paym ent of wh ich is here by assum ed by Gr antee, tog ether with

the lien, if any, for subsequent assessments for prior years due to change in land usage or ownership.  Grantee

accep ts the Prop erty in its prese nt “as is” condition and makes certain covenants, releases, waivers and

indemnities as set forth in Exhibit B  attached hereto.

TO HAVE AND TO  HOLD the Property, together with a ll and singular the rights and appurtenances

thereto, belonging, unto Grantee, its successors and assigns, forever, subject to the Exceptions and provisions

stated herein.  

C. Title Warranty .  Granto rs hereb y binds eac h respe ctive Gra ntor’s suc cesso rs and a ssigns , to

warrant and forever defend all and singular the Prop erty,  as to each Grantor’s respective undivided percentage

interest in the Property as designated herein to warrant and forever defend the title to the Property unto Grantee,

its successors and assigns, against every person whomsoever lawfully claiming or to claim the same or any part
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thereof, by, through, and under Grantors, but not otherwise, subject to the Exceptions and provisions stated

above.

BUT it is expressly agreed that th e Vendor’s Lie n, as  well as  the supe rior title  in and  to the  Prop erty, is

retained against the Property as to the purchase money portions of the proceeds of the Promissory Note and

are transferred to Lender without recourse on Grantors until the purchase money portion of the proceeds of the

Promissory  Note  and a ll renewals, extensions and modifications thereof, and all inter est th ereo n are  fully pa id

according to the face, tenor, effect and reading thereof, when this Deed shall become absolute.

Executed as of __ _____ _, 2004, b ut exec uted on th e date  of the acknowledgm ent of the respective

person executing this Deed.  This instrument may be executed for convenience in mu ltiple original counterparts,

as if the parties executing this instrument executed on the same document, with all counterparts constituting the

original instrum ent.

[Execution block and acknowledgments]

EXH IBIT A

Description

EXH IBIT B

Disclaim er, Release, Indemnity and Waiver

A.  As Is.  Grantee has relied solely on Grantee's own investigations of the Property and not on any

information or disclosure provided by Grantors or Grantors' agents or contractors.  The conveyance of the

Property is made on an "AS -IS, WH ERE IS, W ITH ALL FA ULTS" bas is.  Except for the warranty of title

contained in this Deed, Grantors make NO WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED,

OR ARISING BY OPERATION OF LAW, INCLUDING, BUT IN NO WAY LIMITED TO, ANY WARRANTY OF

PHYSICAL CONDITION, HABITABILITY, SUITABILITY, MERCHANTABILITY, OR FITNESS FOR A

PARTICULAR PURPOS E OF THE  PROPER TY.

B. RELE ASE.  GRANTEE W AIVES AND RELEASES GRANTORS FROM  ALL LIABILITIES (AS

DEFINED IN PARAGRAPH C HEREOF), INCLUDING CONSEQUENTIAL DAMAGES, ARISING OUT OF THE

LACK OF SUITABILITY,  LACK OF MERCHANTABILITY, LACK OF GOOD AND W ORKMANLIKE

CONSTRUCTION, VIOLATION OF LAW, RULE, CODE, ORDINANCE OR REGULATION, OR LACK OF

QUALITY OF CONSTRUCTION OF THE IMPROVEMENTS TO THE PROPERTY, OR GRANTEE'S USE OF

THE PROPER TY, INCLUDING ANY BODILY OR PERSONAL INJURY TO, SICKNESS, DISEASE, OR DEATH

OF ANY PERSON OR DAMAGE TO OR LOSS OF PROPER TY ARISING OUT O F THE PROPE RTY (the

"Released Liabilities").

C. INDEMNITY.  GRANTEE AGREES T O PROTECT , DEFEND, INDEMNIFY AND HOLD

GRANTORS HARMLESS FROM AND AGAINST ALL LIABILITIES, ARISING OUT OF THE OW NERSHIP,

OCCUPANCY OR USE OF THE PROPERTY, INCLUDING BUT NOT BY W A Y OF LIMITATION, OUT OF ANY

ACT, OMISSION, NEG LIGENCE, W ILLFUL MISCON DUCT, ST RICT LIABILITY, BREACH  OF W ARRANT Y,

EXPRESS OR IMPLIED, OR DEFAULT BY ANY OF GRANTORS OR RESULTING FROM, RELATING TO OR

ARISING OUT OF THE CONDITION OF THE PROPERTY (INCLUDING, WITHOUT LIMITATION, THE

PRESENCE, RELEASE OR CONTAMINATION BY HAZARDOUS SU BSTANCES OR ORG ANISMS,

INCLUDING MOLD OR ASBESTOS, IN, ON OR UNDER THE PROPERTY), WHETHER BEFORE, AS OF, OR

AFTER THE DATE HEREOF, W HETHER NOW  KNOW N OR LATER DISCOVERED, AND WHEN EVER

INCURRED, WHETHER PREVIOUS TO, ON, OR AFTER THE DATE HEREOF (the "Indemnified Liabilities").

GRANTEE AT ITS EXPENSE, SHALL ASSUME  ON BEHALF  OF GRANTORS AND CONDUCT WITH DUE

DILIGENCE AND IN GOOD FAITH THE DEFENSE THEREOF WITH COUNSEL SATISFACTORY TO

GRANTORS;  PROVIDED, HOWEVER, GRANT ORS SHALL HAVE THE RIGHT, AT GRANTORS’S OPTION,

TO BE ADD ITION ALLY R EPRE SENT ED T HER EIN BY  COU NSEL  OF T HEIR  GRANTORS’S SELECTIONS

AND AT GRANTORS’S OWN EXPENSE.  IN THE EVENT OF FAILURE BY GRANTEE TO FULLY PERFORM

IN ACCORDANCE WITH THIS AGREEMENT, GRANTORS, AT GRANTORS’S OPTION, AND WITHOUT

RELIEVING GRANTEE OF ITS OBLIGATIONS HEREUNDER , MAY SO PERFORM, BUT ALL COSTS AND

EXPENSES SO INCURRED BY GRANTORS IN THAT EVENT SHALL BE REIMBURSED BY GRANTEE TO
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GRANTORS,  TOGETHER WITH INTEREST ON THE SAME FROM THE D ATE ANY SUCH EXPENSE W A S

PAID  BY GRANTORS UNTIL REIMBURSED BY GRANT EE, AT THE RATE OF INTEREST PROVIDED TO

BE PAID ON JUDGMENTS UNDER THE LAWS OF THE STATE OF TEXAS.  THIS INDEMNIFICATION

SHALL NOT BE LIMITED TO THE COST O F REPAIR OR OTHER DAMAG ES PAYABLE UNDER THE

WRITTEN  WARRANTY OR BY THE TERMS, CONDITIONS AND LIMITATIONS OF THE W RITTEN

WA RRANT Y.

D. BRO AD RELEASE AND INDEMNITY.  THE RELEASED AND INDEMNIFIED LIABILITIES

INCLUDE AND ARE WITHOUT REGARD TO THE CAUSE OR CAUSES THEREOF, STRICT LIABILITY OR

NEGLIGENCE, INCLUDING WHET HER THE RELEASED AND/OR INDEMNIFIED LIABILITIES MAY RESULT

OR MAY HAVE RESULT ED IN WH OLE OR IN PART FROM THE SOLE, JOINT OR CONCURRENT

NEGLIGENCE OF ANY OF GRANTORS, OR MAY HAVE OR MAY RESULT IN WHOLE OR IN PART FROM

AN INTENTION AL TORT  OF ANY OF GRANTORS, OR W HETHER THE NEGLIGENCE BE ACT IVE,

PASSIVE OR G ROS S NEG LIGEN CE.  T HIS RELEASE AND INDEMNITY IS UNLIMITED AS TO AMOUNT

OR DURATION; IS BINDING ON AND INSURES TO BENEFIT OF GRANTORS,  GRANTORS’S HEIRS AND

ASSIGNS.

E. WAIVER OF CONSUMER RIGHTS.  As to Grantors, Grantors’ successors and assigns,

Grantee waives Grantee’s rights under the Deceptive Trade Practices-Consumer Protection Act, Section 17.41

et seq., Texas Business & Commerce Code, a law that gives consumers special rights and protections.  After

consultation with an attorney of Grantee’s own selection, Grantee voluntarily consents to this waiver.

F. Definitions.  As used herein the term  "Liabilities" shall mean and include all, whether

foreseeable  or unforeseeable, claims, demands, damages (including actual, consequential and punitive), losses,

fines, penalties, liens, causes of action, suits, judgments, agreed  judgm ents, arb itrator’s awa rds, settlem ents

and expenses [including court costs, attorney’s fees including attorney’s fees in defending and/or settling a

claimed Liability and attorney’s fees to collect on the indemnity herein provided), costs of investigation, and

expert witnesses of any nature, kind or description by, through, or of any person or entity, including property loss

or damage, bodily or personal injury including libel, slander, emotional distress, loss of profits, loss of

opportun ity, treble or punitive damages under any app licable  law, prejudgment interest, attorney’s fees, penalties

allowed by law, and any other loss or detriment, past, present, or future, known or unknown.

G. Insurance.  For a period of no less th an 4 years  from  the date  here of, G rante e sha ll ma intain

commercial gene ral liab ility insur ance in an insured amount of no less than $1,000,000 which shall include as

part of its covera ge con tractually ass ume d liability coverage  for the inde mnity herein contained as an insured

contract and shall name Grantors as an additional insured without exclusion for Grantors’ negligence, whether

sole  or contributory, as to injuries or property damage arising out of the Prope rty, including com pleted operations

coverage.  Grantee shall deliver to Grantors proof of insurance from the insurance carrier reflecting Grantors

as the certificate holder and as the additional insured as herein required.

H. Running with the Land.  As a covenant running with and lien on the Prope rty, if Grantors are

the prevailing party in any legal proceeding brought under or in connection with this Deed, Grantors shall be

add itiona lly entit led to recover court costs and reasonable attorney fees, and all other litigation expenses,

including deposition costs, travel and expert witness fees.  The provisions of this Exhibit are covenants running

with the land, binding on the owner of the Property, its successors and assigns.
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D.5.1.1

Assignment of Development Rights and Appurtenances

THE STATE OF TEXAS §

§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF __________ §

THAT ___________, a ____________ (“Assignor”) for the consideration hereinafter set forth does

hereby sell, assign and transfer to _______________ (“Assignee”), its successors and assigns, subject to the

terms and co nditions the reof, all of Se ller’s right, title and inter est in and  to: 

1. All development rights, or evidences of such rights, and all other rights, privileges, entitlements,

governmental or quasi-governmental authorizations and approvals that have been issued, or that are

pending, if any, that are specifically attributable to that certain tract of land containing ________ acres

of land (the “Land”) in the __________ Survey, Abstract No. ___, as more particularly described in a

Special W arranty De ed of eve n date he rewith from  Assign or to Ass ignee, 

[including that certain [Site Plan/Development Permit] for the construction of a ______ square foot

_______, parking, landscaping and other associated improvements on the Land issued by the City of

____ _______, 200_, under Permit Number [SP–__-______] which allow for the development of the

Land or the cons truction an d/or ope ration of an y improv eme nts there on, includin g all utility

commitments, water and wastewater taps, living un it equivalents , capital im provem ent con tacts, utility

construction agreements with municipal or other pub lic utilities, rights to receive or install water,

wastewater, electricity, gas, telephone, telecommunications, drainage or other utilities and services,

streets, driveways or other access to the Land, and all such rights, powers, privileges, options and other

benefits  of Seller the reunde r that spec ifically pertain to, affe ct, are attributable to, are appurtenant to,

benefit or otherwise apply to, the Land

[, but excluding any such rights to the extent specifically pertaining or attributable to the remaining

property  owned by Assignor (“Retained Pro perty”) described as ______ __ (“Tract II ”) in that ce rtain

Sales Contract (the “Sales Contract”) dated ______, _____, between Assignor and _______________,

which has as signed its r ights there under to  Assign ee]. 

2. All permits, licenses, franchises, approvals, authorizations, c ertificates, va riances , easem ents, site

plans, contracts, agreements, infrastructure construction plans and specifications, no action letters or

similar assurances granted or issued by a private person, public utility or by any governmental or

quasi-governmental authority, agency, commission, committee or official which has, or purports  to have,

jurisdiction over the Land and the use an d developmen t thereof, that are required or useful to evidence

compliance with applica ble leg al req uirem ents  or tha t specifica lly perta in to, affect, are attributable to,

are appu rtena nt to, b ene fit or o therw ise ap ply to, the Land, excluding, however, any and all deposits,

letters of credit, fiscal security, refunds, rebates or other sums due or to become due under any of the

foregoing or any of the development rights hereby assigned which shall be replaced or substituted by

Assignee, but inc luding  all applications, requests or other docume nts that have been filed with and are

pending before a ny public utility or any go vernm ental or quasi-gov ernm enta l authority, ag ency,

commission, committee or official which has, or purports to have, jurisdiction over the Land and the use

and development thereof

[, but excluding any such rights to the extent specifically pertaining or attributable to the Retained

Prope rty owned  by Assign or desc ribed as T ract II in the Sa les Con tract].

3. all surveys, s ite plans, so il or substra ta studies , water or d rainage  studies, e nvironm ental or other

studies or reports, renderings, diagrams, plans and specifications, and o ther in form ation  subm itted in

connection with or supporting any perm it, approval or authorization, or any pending application therefor,

if any, that specifically pertain to, affect, are attributable to, are appurtenant to, benefit or othe rwise  apply

to, the Land and the use and development thereof
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[, but excluding any such rights to the extent specifically pertaining or attributable to the retained

Prope rty owned  by Assign or desc ribed as T ract II in the Sa les Con tract].

4. any and all other rights, interests, privileges and appurtenances owned by Assignor and in any way

specifica lly related to the Land, [but excluding any such rights to the extent specifically pertaining or

attribu table  to the rem aining pro perty owned by Assignor described as Tract II in the  Sales C ontract].

5. [those certain plans and specifications entitled “_____________,” dated ___________ ____, prepared

by ____________________ (the “Architect”), consisting of a Project Manual and sheets _________,

including all commo n law, statutory and other reserved rights, including the copyright, on and subject

to the terms of that certain Standard Form of Agreement Between Owner and Architect dated

__________, ______, between Seller and the Architect (the “Architect Contract”); all rights, causes

of action an d claim s with resp ect to the d esign of  the Proje ct unde r the Arch itect Con tract; and a ll rights

and interest of Seller as the Owner under the Architect Contract; provided that the foregoing assignment

of Seller’s right, title and interest un der the A rchitect C ontract to  the extent of services to be performed

by the Architect after the date hereof (but not the assignment of Seller’s right, title and interest in and

to the plans and specifications, common law, statutory and other reserved rights, including the

copyright,  and rights, causes of action and claims as provided above) is made by Seller subject to and

conditioned upon the consent of the Architect and the Architect and Buyer execu ting an am endm ent to

the Arch itect Contract providing for the continuation of the Architect’s  services thereunder on such terms

and conditions  as the A rchitect an d Buyer m ay mutu ally agree.]

Without limitin g the  gene rality of  the fo rego ing, th is Ass ignm ent includes all  right, title and interest of

Assignor in, to and un der thos e contra cts and  agreem ents described on Exhibit A  attached hereto and made

a part hereof.

This  Assignment is executed and delivered as part of the sale and conveyance of the Land by Assignor

to Assignee, and in addition to such sale and conveyance, the consideration for this Assignment is the sum of

Ten and No/100 Dollars ($10.00), and other good and valuable consideration, the receipt and suff iciency of

which are hereby acknowledged[, and to secure the payment of which no lien or security interests, express or

implied, are retaine d].

Assignor warran ts to Ass ignee tha t Assigno r has no t previous ly sold or trans ferred its  right, title and

interest in and to the rights, interests and property assigned hereby, and that the same are free and clear of all

liens and encum brances, except those m atters of record in the ___________ Records, _____ County, Texas.

[Short Form: Exc ept as expres sly set  forth  in the p rece ding sentence, this Assignment is made by

Assignor and ac cepted  by Assign ee withou t any warra nty, expres s or im plied, by or ag ainst Ass ignor.]

[LONG FORM:  EXCEPT FOR THE SPECIFIC W ARRANTIES AND REPRESENTATIONS SET

FORTH IN SECTION __ OF THE SALES CONTRACT,] [ASSIGNEE ACKNOW LEDGES AND AGREES THAT

IT HAS CONDUCTED  ITS OWN INDEPENDENT INVESTIGATION AND INSPECTION OF ALL ASPECTS OF

THE PROPERTY, IT IS RELYING ON SUCH INDEPENDEN T INV EST IGAT ION A ND IN SPEC TION  IN

PURCHASING THE PROPERTY AND IT IS NOT RELYING ON ANY INFORMATION PROVIDED BY

ASSIGNOR.  ASSIG NEE F URT HER  ACKN OW LEDG ES AN D AG REES  THA T ASS IGNEE IS FULLY AND

COMPLETELY SATISFIED THAT THE PROPERTY IS SATISFACTORY IN ALL RESPECTS FOR ITS

INTENDED USE AND AFTER CLOSING, ASSIGNEE SHALL HAVE NO RECOURSE W HATSOEVER

AGAINST ASSIGNOR IN CONNECTION WITH ANY ASPECT OF THE PROPERTY[, OTHER THAN

ASS IGN OR ’S LIMITED WAR RANTY OF TITLE C ONTAINED IN THIS ASSIGNM ENT AND AS EX PRESSLY

SET FORTH IN SECTION __ OF  THE  SALE S CO NTR ACT ].  

ASSIGNEE HEREBY ACKNOWLEDGES AND AGREES THAT [EXCEPT FOR T HE SP ECIFIC

REPRESENTATIONS AND WARRANTIES OF ASSIGNOR SET FORTH IN SECTION __ OF THE SALES

CON TRA CT,]  ASSIGNOR HAS NOT MADE, DOES  NOT MAKE AND SPECIFICALLY DISCLAIMS ANY AND

ALL REPRESENTATIONS, WAR RANTIES, PROMISES, COVENANTS, AGREEMENTS OR G UARANTIES

OF ANY KIND OR CHARACTER W HATSOEVER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN,

PAST, PRESENT  OR FUT URE, OF, AS TO , CONCER NING OR  WITH  RESPECT  TO THE  PROPER TY,
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INCLUDING, BUT NOT LIMITED TO: (A) THE NATURE, QUALITY OR CONDITION OF THE PROPERT Y, (B)

THE INCOME TO BE DERIVED FROM THE PROPERTY; (C) THE SUITABILITY OF THE PROPERTY FOR

ANY AND ALL USES; (D) THE COMPLIANCE OF THE PROPERTY W ITH A NY LA W S, RULES, ORDINANCES

OR REGULATIONS OF ANY APPLICABLE GOVERNMENT AL AUTHORITY OR BODY, INCLUDING, LIMITED

TO, ANY STATE OR FEDERAL ENVIRONMENTAL LAWS; OR (E) THE MERCHANTABILITY OR FITNESS

FOR A PARTICULAR PURPOSE OF THE PROPERTY, AND ASSIGNEE HEREBY WAIVES ANY SUCH

REPRESENTATION, WARRANTY, PROMISE, COVENANT, AGREEMENT OR GUARANTY.  [SUBJECT TO

SECTION __ OF THE SALES CONTRACT,] ASSIGNOR IS CONVEYING THE PROPERTY TO  ASSIGNEE

“AS IS, WH ERE IS”, AND  “WIT H ALL FAU LTS.”]

EXECUTED on the dates of the parties respective acknowledgments to be effective ______________,

200_.

[Execution and Acknowledgments]
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D.5.2

Assignment and Assumption of
Subdivision Construction Agreements

This  Assignment and Assumption of Subdivision Construction Agreements (the “Assignment”) is

entered into effective as of the ___ day of _____, 2004 (the “Effective Date ”), by and among _______________

(the “Assignor”), ____________ (the “Assignee”), and is consented to by the City of Austin, Texas, a

municipal corporation (the “City”)

WITNESSETH

WHER EAS, certain Subdivision Construction Agreements (the “Agreements ”), dated ____________,

2004, were entered into by and between City and Assignor, as subdivider (the “Subdivider”), a copy of the

Agree men ts being attached hereto as Exhibit 1 ;

WHER EAS, pursuant to the  Agre em ents , Ass ignor  has a gree d to cons truct  and in stall certain  external

and internal subdivision improvements as described on Exhibit B to the Agreements;

WHER EAS, Assignee desires to purchase and Assignor  desires  to sell the rea l property, im provem ents

and appurtenances thereto (the “Property”) as more  particularly described on Exhibit A to the Agreements and

as more particularly described in a Special Warranty Deed of even date herewith from Ass ignor, as Grantor, to

Assignee, as Grantee, but Assignor is not conveying to Assignee Section 1, a subd ivision in Tra vis Cou nty, a

map or pla t of wh ich is o f record in  the Plat Records of Travis County, Texas (the “Reserved  Property”); and

WHER EAS, in conne ction with the  purcha se and  sale of the  Proper ty, the Assignor now des ires to

assign its rights and obligations under the Agreements to the Assignee, and the Assignee desires to accept the

assignment  thereof upon and subject to the terms and conditions contained herein;

NOW  THEREFOR E, for and in consideration of the sum of Ten and No/100 Dollars ($10.00), the recitals

stated above, and other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the parties hereto agree as follows:

1. As of the Effective Date hereof, the Assignor hereby assigns and transfers to the Ass ignee  all

of Assignor’s rights and obligations under the Agreements and the Assignee hereby agrees to and does accept

this assignment and in  addit ion ex pres sly ass um es an d agr ees  to tim ely ke ep, perfo rm , satis fy, and  fulfill all  the

terms, covenants, conditions, and obligations required to be kept, performed, satisfied, and fulfilled by the

Assignor as the Subdivider  of the Property under the Agreements, including the time ly com pletion of a ll

impro vem ents as set forth therein.

2. Assignee hereby ag rees to  indem nify an d hold  Ass ignor  harm less  from  and a gains t all and any

costs, liability, damage or expense, including specifically but not limited  to, attorneys ’ fees, arising  out of ac ts

or omissions of Assignee accruing or arising on or subsequent to the Effective Date of this Assignment and

arising out of or in any way connected with the Agreements.

3. City hereby releases, discharges, and agrees to hold harmless Assignor, its officers, directors,

shareholders, partners, employees, agents and affiliates, from and against any costs, liability, payments,

damage or expense, including specifically but not limited to, attorneys’ fees, for all charges and events accruing

or arising on or subsequent to the Effective Date of this Assignment and arising out of or in any way connected

with the Agreements.  City shall look solely to Assignee for the paym ent o f all ex penses  and s atisfa ction  of all

obligations and othe r charge s after the  Effective  Date of  this Assig nme nt as to  the Property and the Agre eme nts

to the exten t they pertain to  the Prop erty, and As signee h ereby as sum es said o bligations o f Assign or for eve nts

arising after the E ffective D ate of this A ssignm ent.

4. This  Assignme nt shall be binding upon and inure to the bene fit of th e par ties hereto , and  their

successors  in interest and assigns.
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5. This  Assign men t, its validity,  construction and enforcement shall be governed by and construed

in accorda nce  with th e laws of th e Sta te of T exas where it h as be en ex ecu ted and de livered and where the

subject property is located.

6. This  Assignment may be executed in multiple counterparts, each of which sha ll be deemed an

original and all of wh ich take n togethe r shall con stitute one  and the s ame  instrum ent.

EXECUTED EFFECTIVE as of the date and year first above written.

ASSIGNOR: ASSIGNEE:

[Signature blocks and Acknowledgments]

CONSENT OF CITY

The undersigned is the City in the Subdivision Construction Agreements described in the foregoing

Assignment and her eby cons ents to the  assignm ent of all obliga tions and  respon sibilities thereu nder to

________________, and agrees to release ________________, from all liability and hold Assignee liable for

all payme nts and  obligations  arising un der the S ubdivision  Cons truction Ag reem ent.

CITY OF AUS TIN, TE XAS

By: __________________________

Name: __________________________

Title: __________________________

[Ackn owledg men t]

EXHIB IT 1

Subdivision Construction  Agreements

All terms, conditions and provisions of that certain Subdivision Construction Agreement of record  in

Volume____, Page _____, of the_______________ Records of Travis County, Texas (Lots, Block __,_____

Section ____, and Lots_____ , Block __, Amen ded Plat of Lots_____, Block __ , of ______Section ____).
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D.5.3

Partial Assignment and Assumption of
BCCP Agreement and Participation Agreement

This  Partial Assignment and Assumption of BCCP Agreement and Participation Certificate (the

“Assignment”) is entered  into effective as of the ___ day of __________, 2004 (the “Effective Date”), by and

among ______________ (the “Assignor”), and _______________ (the “Assignee”).

A.  Background

1. BCCP.  A cer tain agreement (the “BCCP Contract”), dated May 4, 1999 was entered into by

and between the Balcones Canyonlands Coordinating Comm ittee, an entity created pursuant to Section 791.013

of the Texas Government Code, as an instrumentality of the parties to the Interlocal Cooperation Agreement

between Travis C ounty and  the City of Austin Implementing the Balcones Canyonlands Conservation Plan -

Shared Vision, dated August 3, 1995, acting by and through its designa ted repre sentative , the Trav is Coun ty

Program Manager for the Balcones Canyonlands Conservation Plan (the “BCCP”) as the Permit Holders (the

“Perm it Holders ”) and Assignor, as the Participant (the “Participant”) of record as Document No. 1999039377

of the Official Rec ords  of T ravis  County, Texas, which BCCP Contract is incorporated herein as a part hereof

and for all other purposes.

2. Participation Certificate.  Pursuant to the BCCP Contract, the Permit Holders issued a

Participation Certificate  to the Participant as the owner of a tract of ____ a cres of  land des cribed in E xhibit A to

the BCCP Contract, a copy of the Participation Certificate is attached hereto as Exhibit B .

3. Retained Property.  Assignee desires to purchase and Assignor desires to sell the land as

more  particularly described on Exhibit A attached hereto and the impro vements and appurtenances thereto (the

“Property”)  as more particularly described in a Special Warranty Deed of even date herewith from Assignor,

as Grantor, to Assignee, as Grantee, but Assignor is not conv eying t o Assignee Sectio n __,  a sub divisio n in

Tra vis County, a map or plat of which is of record in the Plat Records of Travis County, Texas (the “Retained

Property”).

4. Assigned Rights .  In connection with the purchase and sale of the Property, the Assignor now

desires to assign  its rights and obligations under the BCCP Contract and the Participation Certificate (the

“Agreements ”) to the Ass ignee to the  extent an d only to the e xtent that th ey relate to  the P rope rty, but not the

Retained Property,  and the Assignee desires to accept the assignment  thereof upon and subject to the terms

and conditions contained herein;

B.  Agreement

NOW  THER EFOR E, for and in consideration of the sum of Ten and No/100 Dollars ($10.00), the recita ls

stated above, and other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the parties hereto agree as follows:

1. Assignment and Assumption.  As of the Effective Date hereof, the Assignor hereby assigns

and transfers to the Ass ignee  all of A ssignor’s  rights and obligations under the Agreements and the Assignee

hereby agrees to and does accept this assignment and in addition expressly assumes and agrees to time ly keep,

perform,  satisfy, and fulfill all the terms, covenants, conditions, and obligations required to be kept, performed,

satisfied, and fulfilled by the Assignor as the owner of the Property under the Agreements to the extent they

relate to the  Prop erty bu t not th e Re tained Pro perty.

2. As Is.

2.1 Gen erally Disclaime d Ma tters.  Other tha n as e xpre ssly contained in the Settlement

Agreement between Assignor and Assignee, (1) Assignee accepts the Agreements “AS IS, WHERE IS AND

WITH ALL FAULTS”,  and (2) ASSIGNEE AGREES THAT ASSIGNOR MAKES AND HAS MADE NO

WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, OR ARISING BY OPERATION OF LAW,
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INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE,

OF THE  AGR EEM ENT S.  W ithout limiting th e gene rality of the foregoing, the assignment of the Agreem ents

is without any representation or warranty relating to the following except as may be expressly contained in the

Settlement Agreement between Assignor and Assignee:

2.2 Specifically Disclaimed Matters .  Without limiting the generality of the foregoing, the

conveyance of the Property is without any warran ty relating to:

2.2.1 Design Quality.  The nature or quality of any construction, structural design and

engineering of any aspect of the Property;

2.2.2 Construction Quality.  The quality of any labor and materials  included in the

Property;

2.2.3 Development Potential.  The soil conditions, drainage, utilities or other conditions

existing at the Property with respect to any particular purpose, developmental potential or otherwise; or

2.2.4 Environmental Condition.  The presence or absence of hazardous substances

in, on or under the Property.

3. Indemnification.  Assignee hereby agrees to indemnify and hold Assignor harmless from and

against all and any costs, liability, damage or expense, including specifica lly but not limited to, attorneys’ fees, arising

out of acts or omissions of Assignee accruing or arising on or subsequent to the Effective Date of this Assignment

and arising out of or in any way connected with the Agreements.

4. Binding Effect.  This  Assignment shall be binding upon and inure to the benefit of the parties

hereto, and their  successors  in interest and assigns.

5. Governing Law; Forum.  THIS  ASSIGNMENT, ITS VALIDITY, CONSTRUCTION AND

ENFORCEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE

STATE OF TEXAS WHERE IT HAS BEEN EXECUTED AND DELIVERED AND WHERE THE SUBJECT

PROPERTY IS LOCATED.

6. Counterparts.  This  Assignment may be executed in mu ltiple counterparts, each of which shall

be deemed an original and all of which taken together shall constitute  one and the same instrum ent.

EXECUTED EFFECTIVE as of the date and year first above written.

ASSIGNOR: ASSIGNEE:

[Execution and Acknowledgmen t]
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D.5.4

Assignment of ADTs

THE STATE OF TEXAS §

§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF TRAVIS §

THAT _______________________ (collectively,  “Assignor”), has ALLOCATED, ASSIGNED,

TRANSFERRED AND CONVEYED, and does hereby ALLOCATE, ASSIGN, TRANSFER AND CONVEY unto

_______________________ (“Assignee”), all of Ass ignor ’s right, title and interest in and to 2,891 adjusted trips per

day (“ADTs”) as described and set forth in City of Austin Ordinance No.________ (the “Ordinance”), such ADTs

assigned hereby to be used in connection with that certa in real property in Travis County, Texas, more particularly

described as follows (the “Property”):

Lot ___, Block ___, ______________, a subdivision in Travis County, Texas, according to the map or plat

thereof recorded as Document No._______ of the Official Records of Travis County, Texas.

The consideration for this Assignment is the sum of Ten and No/100 Dollars ($10.00) and other good and

valuable consideration, the receipt and sufficiency of which are hereby acknowledged.  The Property is within  Tract

__ as described in the Ordinance.  Assignor warran ts to Assignee that (i) Assignor has not prev iously assigned or

transferred its rights to the ADTs assigned hereby, (ii) Assignor will not utilize, transfer or assign the ADT ’s assigned

hereby for any other property, and (iii) the ADT ’s assigned hereby are part of the _______ adjusted trips per day

described in the Ordinance.  Except as express ly set forth in the preceding sentence, this assignment of ADTs is

made by Assignor and accepted by Assignee without any warranty, express or implied, by or against Assignor.

It is acknowledged and understood that the ADTs assigned hereby are required for the development of the

Property for ____ mu ltifam ily dwelling units as set forth on the site plan prepared by ______ and filed with the City

of Austin as Site Plan Multifamily Part B, City of Austin Perm it No. SP-01-____B (the “Site Plan”).  It is express ly

understood and agreed that at such time  as the Property has been fully developed (as evidenced by the issuance

of final certificates of occupancy for development of the Property as set forth on the Site Plan), Assignor may deliver

to Assignee a letter addressed to Assignee executed by the City of Austin stating that development of the Property

as set forth on the Site Plan requires an amount less than________ ADTs (the “City Letter”). The City Letter cannot

contain any condition, requirement or assumption to its conclusion concerning ADTs that could require ADTs for the

Property in an amount more than those Assignee has or will have under the terms of this Assignmen t.  Any of the

ADTs assigned hereby which are not required for development of the Property as set forth on the Site Plan as stated

in the City Letter (the “Excess ADTs”) shall be reassigned by Assignor to Assignee, and Assignee, on behalf of itself,

its successors  and assigns, and all subsequent owner(s) of the Property agrees to execu te and deliver, within  ten

(10) days after written request of Assignor, or their  successors  and assigns, a reassignment instrument in reco rdab le

form with respect to the Excess ADTs.  The terms and provisions of this Assignment shall inure to the benefit of, and

shall be binding upon, Assignor, Assignee, their  respective successors  and assigns, and the owner(s) of all or any

part of the Property.  This  Assignment may be executed simultaneously in two (2) or more counterparts, each of

which shall be deemed an original, but all of which shall constitute  one and the same instrum ent.

[Execution and acknowledgmen ts by Assignor and Assignee and Consent by City.]
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D.5.5

Assignment of Seller’s Interest in Buyer’s 
Consultant’s Work Product

This  Assignment of Seller’s Interest in Buyer’s Consultant’s Work Product (“Assignment”) is made as of

______________, 200__ by (“Seller 1") and ________ (“Seller 2") (collectively,  “Assignor”), and

___________________ (“Assignee”).

A.  Background

1. Sales Contract.  ___________, as Seller, entered into a Sales Contract dated effective_______,

2004 with ___________, as Buyer, covering the land more particularly described on Exh ibit A attached hereto and

incorporated here in (the Property).

2. Assignment by Seller.  __________ (“Seller 1") assigned her interest in the Sales Contract to

______________, L.P. by that certain  Assignment of Rights and Assumptions of Liabilities dated effective ________,

2004. 

3. Assignor’s Interest in Work  Product of Consultant’s Hired by Buyer.  Assignee (or its

predecessor), as Buyer under the Sales Contract, contracted with several consultants to prepare documents,

applications, and other materials  (“Materials”) with respect to development and use of the Property as a _______

project (“Project”).  Section __ of the Sales Contract provides that as Materials  are prepared, such Materials  shall

be simultaneously delivered to Assignor, with Assignor entitled to utilize and rely on such Materials, and that at the

closing of the Sales Contract, Assignor shall release to Assignee all rights to Materials.

4. Resulting Permits.  Assignor applied for and received the following Site Development Perm its

(“Permits”) from the City of Austin on the following dates:

__________, 2004 - Site Plan Part A, Perm it No. SPC-01-___A; and

__________, 2004 - Site Plan Multifamily Part B, Perm it No. SP-01-____B.

5. Sale of Property.  Simultaneously with the execution of this Assignmen t, Assignee is acquiring the

Property pursuant to the Sales Contract, and Assignor and Assignee are entering into this Assignment  to document

agreem ents relating to the Materials  and the Permits.

B.  Agreement

For good and valuable consideration, receipt of which is acknowledged, Assignor and Assignee agree as

follows:

1. Assignment of Permits.  Assignor assigns to Assignee all of its right, title, and interest in the

Perm its as they relate to the Property and Projec t.

2. Release of Rights to Consultants’ Work  Product.  In accordance with Section __ of the Sales

Contract, Assignor releases to Assignee all of its right, title, and interest in the Materials  as they relate to the Property

and Projec t.

[Execution and Acknowledgmen t]
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D.6.1

Escrow Instructions Letter

(Regional Detention Pond)

Escrow Numb er: ____________________

_________, 2004

To: ________T itle Company

___________________

___________________

The undersigned hereby deliver to Escrow Agent in escrow the papers, money or property hereinafter

described to be held and disposed of by Escrow Agent in accordance with the following instructions and upon the

terms and conditions hereinafter set forth, to which the undersigned hereby agree:

1. Definitions:

Parties: ________ (“Party 1”), ________ (“Party 2”), ________ (“Party 3”) 

Constructing Party:

Engineer:

Agreement: That certa in Regional Detention Pond Construction and Maintenance Agreement dated

effective ____________, 2004, by and between the Parties,____ Association, Inc., a

Texas nonprof it corporation, and ______ Construction, L.P.

Property: Approxim ately _____ acres of real property located northeast of the intersection of

_______ and _____ (as defined in the Agreement).

Any capitalized terms not defined here in shall have the meaning assigned to them in the Agreemen t.

2. Escrowed Property.  The Parties have delivered to Escrow Agent cash in the following amounts: (i) Party

1--$_________; (ii) Party 2--$_______; and (iii) Party  3--$________, which such amounts represent the

Initial Escrow Account Deposit under the Agreemen t.  In accordance with the terms of the Agreemen t, the

Parties shall deliver additional cash amounts to Escrow Agent in accordance with approved Change Orders.

3. Investment.  The Escrowed Property shall be held in an interest-bearing, federally-insured escrow account

by Escrow Agent.

4. Purpose.  The Escrowed Property shall be utilized to pay the Costs  of Construction and the Management

Fee upon Escrow Agent’s receipt of a Release Notice, all in accordance with the terms of the Agreemen t.

5. Release/Disbursement.  Escrow Agent shall disburse the Escrowed Property in accordance with the

following instructions.  The terms and conditions here in above referred to and to which the undersigned

hereby agree for themselves, their  heirs, successors  and assigns are the following:

5.1 ____________(herein called “Escrow Agent”) is not a party to, or bound by, any agreement which

may be deposited under, evidenced by, or which arises out of the foregoing instructions.

5.2 Escrow Agent shall retain  10% of the Escrowed Property in accordance with the Retainage

requirem ents of the Agreement and in accordance with Texas Property Code § 53.101 et seq.

5.3 Not more frequently than two (2) times each mon th and within  five (5) business days after Escrow
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Agent’s receipt of a Release Notice from Engineer, Escrow Agent shall disburse the amount set

out in the Release Notice from the Escrowed Property, to Principal Contractor or other parties

identified on the Release Notice.  W ith each disbursement made from the Escrowed Property in

accordance with a Release Notice, Escrow Agent shall disburse to Constructing Party its portion

of the Management Fee, as prorated over the period of construction.

5.4 If the Escrowed Property, less the required Retainage, is insufficient to pay in full the amount shown

on the Release Notice and the disbursement to the Constructing Party of the prorated portion of

the Management Fee, Escrow Agent shall imm ediately notify in writing Constructing Party and

Engineer of the defic iency, detailing the amount of the defic iency.

5.5 Upon receipt by Escrow Agent of the Completion Notice from Engineer, Escrow Agent shall

disburse any remaining Retainage as set out in the Completion Notice and in accordance with

Texas Property Code § 53.101 et seq. to Principal Contractor and the remaining Escrowed

Property and all interest accrued thereon, to the Parties in the ratio of the amount of each Party’s

total contribution to the Escrowed Property as a percentage of the total Escrowed Property.  If, upon

receipt by Escrow Agent of the Completion Notice from Engineer the Escrowed Property, including

the required Retainage, and all interest accrued thereon is insufficient to pay in full the final costs

authorized by the Completion Notice, Escrow Agent shall imm ediately notify in writing Constructing

Party and Engineer of the defic iency, detailing the amount of the defic iency.

5.6 Escrow Agent acts hereunder as a depositary only and is not responsible or liable in any manner

whatever for the suff icienc y, correctness, genuiness or validity of any instrument deposited with it

hereunder, or with respect to the form or execution of the same, or the ident ity, authority, or rights

of any person executing or depositing the same, nor is Escrow Agent liable for or responsible for

the performance of any other party specified in this escrow instruction letter.

5.7 These instructions shall not be subject to recision or modification except upon receipt by Escrow

Agent of written instructions of all parties hereto or their  successor in interest, and no such

modification shall be effective unless and until consented to in writing by Escrow Agent.

5.8 Escrow Agent shall be protected in acting upon any notice, reques t, waiver, consent, receipt or

other paper or document believed by Escrow Agent to be genuine and to be signed by the proper

party or parties.

5.9 Escrow Agent sha ll not be liable for any error of judgment or for any act done or step taken or

omitted by it in good faith, or for any mistake of fact or law, or for anything which it may do or refra in

from doing in connection herewith, except its own negligence and willful misconduc t, and Escrow

Agent shall have no duties to anyone except those signing these instructions.

5.10 Escrow Agent hereby acknowledges receipt of good and valuab le consideration and therefore

agrees to be bound by the these escrow instructions and agrees that no additional compensation

shall be paid to Escrow Agent for its ordinary services hereunder.

5.11 In the event that Escrow Agent performs any service not specifica lly provided here in above, or that

there is any assignment or attachment of any interest in the subject matter of this escrow or any

modification thereof, or that any controversy, oral or written, arises with respect to any matter

related to the subject of this escrow, or that Escrow Agent is made a part to, or intervenes in, any

litigation pertaining to this escrow or the subject matter thereof, Escrow Agent shall be reasonably

compensated therefor and reimbursed by the parties hereto for all costs and expenses occasioned

thereby, it being understood and agreed that Escrow Agent may interplead the subject matter of

this escrow into any court of competent jurisdiction, and the act of such interpleader shall

imm ediately relieve Escrow Agent of its duties, liabilities and responsibilities hereunder. 

5.12 If the Escrowed Property is being invested as stipulated here in above, it is further specifica lly

understood and agreed that Escrow Agent shall not be responsible for any penalties or loss of

principal or interest or any delays  in the withdrawal of the escrowed funds which may be imposed

by the depository as a resu lt of the making or redeeming of any investment pursuant to this escrow



Papering the Deal 6 - Page 182

_____________________________________________________________________________________

agreem ent, nor shall Escrow Agent be liable for any loss or impairment of Escrowed Property while

the property is in the course of collection or while  the property is on deposit in a financial institution

if such loss or impairment results from the failure, insolvency or suspension of a financial institution.

PARTIES:

[Signature block]

ESCROW AGENT:

____________ hereby acknowledges receipt of the letter of escrow instructions of which the foregoing is a copy, of

the papers, money or property there in referred to, and of the Agreemen t, and agrees in consideration of the foregoing

to hold and dispose of the same in accordance with said instructions and upon the terms and conditions above set

forth.

[Signature block]
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D.6.2

Escrow Agreement

(Post-Closing Roll Back Tax Determination)

ESCROW NO. ______

This  Escrow Agreement (the “Agreement”) is made and entered into by and between _____________

(“Seller”), ______________ (“Buyer”), and (“Escrow Agent”) and is as follows:

A.  Background

1. Contract.  Seller and __________ (“Purchaser”) entered into that certa in Sales Contract,

dated________, 2004, for the purchase and sale of __________ acre tract of land out of the___________, _____

County, Texas, as more particularly described on Exh ibit A attached hereto and incorporated here in (the “Property”),

as amended and (iv) that certa in Assignment of Sales Contract, dated _________, 2004 executed by Purchaser,

Buyer and Seller in which Purchaser assigned its interest there in to Buyer (the Sales Contract, as amended and

assigned, shall be referred to as the “Contract”).

2. Roll Back and Proration.  Under the Contract, Seller agreed to be responsible for the payment

of any and all roll back taxes imposed by any taxing jurisdiction as a resu lt of the transaction under the Contract or

the Buyer’s planned use of the Property and Seller and Buyer agreed to prorate  the taxes for the year 2004 (“2004

Taxes”). 

3. Post-Closing Determination.  The parties have agreed that roll back taxes would be estimated

and such estimated amounts would be escrowed along with Seller and Buyer’s prorated amount of the estimated

2004 Taxes with the Escrow Agent to be paid by Escrow Agent at such time  as the actual amount of roll back taxes

and 2002 Taxes are known and are payable.

B.  Agreement

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is

acknowledged, Seller, Buyer and Escrow Agent agree as follows:

1. Depo sit of Escrow Funds.  Concurrently with Seller’s and Buyer’s execution and delivery of all

docum ents necessary or required for closing under the Contract (collectively the “Closing Docum ents”), 

1.1 Seller’s Escrow Funds.  Seller will deliver funds in the amount of$250,000.00 (the

“Seller’s Escrow Funds”) to Escrow Agent simultaneously with the execution and delivery of this Agreemen t, to be

held and disbursed by Escrow Agent as set forth below.  The amount deposited by Seller pursuant to the preceding

sentence represents the (i) estima te of roll back taxes that will be assessed against the Property arising out of the

sale and the Buyer’s proposed use of the Property and (ii) Seller’s prorata  portion of the estimated 2004 Taxes.  The

Escrow Agent acknowledges receipt of Seller’s Escrow Funds and agrees to hold, deposit and distribute Seller’s

Escrow Funds pursuant to the terms of this Agreemen t.

1.2 Buyer’s Escrow Funds.  Buyer will deliver funds in the amount of $4,893.15 (the “Buyer’s

Escrow Funds”, Seller’s Escrow Funds and Buyer’s Escrow Funds to be collec tively referred to as “Escrow Funds”)

to Escrow Agent simultaneously with the execution and delivery of this Agreem ent, to be held and disbursed by

Escrow Agent as set forth below.  The amount deposited by Buyer pursuant to the preceding sentence represents

Buyer’s prorata  portion of the estimated 2004 Taxes.   The Escrow Agent acknowledges receipt of Buyer’s Escrow

Funds and agrees to hold, deposit and distribute Buyer’s Escrow Funds pursuant to the terms of this Agreemen t.

2. Escrow Agent Establishes Account.  The Escrow Agent will deposit into (i) a separate

segregated interest bearing account (the “Seller’s Escrow Account”) into which Seller’s Escrow Funds will be held
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and (ii) a separa te segregated non-interest bearing account into which Buyer’s Escrow Funds will be held (“Buyer’s

Escrow Account”, Seller's  Escrow Account and Buyer’s Escrow Account shall be collec tively referred to as the

“Account”).  All interest or other income earned or accrued on Seller’s Escrow Funds shall be held for the benefit

of Seller and distributed pursuant to this Agreemen t.  W ithdrawals  from the Account shall be made only pursuant

to the terms and provisions of this Agreemen t.

3. Disbursement Procedure.  Buyer and Seller hereby acknowledge and agree that Escrow Agent

will not receive the tax statem ents for the roll back taxes or the 2004 Taxes from the taxing entities, and agree that

the Escrow Agent is not responsible for obtaining such statements.  Seller and Buyer agree that upon receipt by

either of them of the roll back tax statem ents or statement for the 2002 Taxes, they will imm ediately forward copies

of same to the other parties as set out herein.  In the event that any such statement is sent to Escrow Agent after

the date of assessment of any penalty or interest thereon, then Seller and Buyer shall jointly and seve rally indemnify

and hold harmless Escrow Agent from any liability therefor.  In the event that the amount of the roll back taxes and

Seller’s prorata  portion of the 2002 Taxes due on the Property exceeds Seller’s Escrow Funds, Seller will pay to

Escrow Agent in good funds the amount of such shortfall within  seven (7) business days following notice from the

Escrow Agent that there are insufficient funds in Seller’s Escrow Account to pay such roll back taxes and Seller’s

prorata  portion of the 2004 Taxes.  In the event that the amount of Buyer’s prorata  portion of the 2004 Taxes due

on the Property exceeds Buyer’s Escrow Funds, Buyer will pay to Escrow Agent in good funds the amount of such

shortfall within  seven (7) business days following notice from the Escrow Agent that there are insufficient funds in

Buyer’s Escrow Account to pay Buyer’s prorata  portion of the 2004 Taxes.  Escrow Agent will copy the Seller and

Buyer on any correspondence sent to governmental entities in connection with the payment by it of roll back taxes

or 2004 Taxes as well as on any such notice to any party notifying it of such insufficiency.  In the event that there are

insufficient funds in Seller’s Escrow Account and Seller fails to pay to Escrow Agent any such remaining taxes owed

within  seven (7) business days as provided for above, then Buyer may pay in good funds such sums to Escrow Agent

and Seller will reimburse the Buyer for such expended sums within  ten (10) business days after written demand from

the Buyer and such sums will bear interest at the lesser of:  (i) ten percent (10%) per annum; or (ii) the highest rate

allowed by law.  In the event that there are insufficient funds in the Buyer’s Escrow Account and Buyer fails to pay

to Escrow Agent any such remaining taxes owed within  seven (7) business days as provided for above, then Seller

may pay in good funds such sums to Escrow Agent and Buyer will reimburse the Seller for such expended sums

within  ten (10) business days after written demand from the Seller and such sums will bear interest at the lesser of:

(i) ten percent (10%) per annum; or (ii) the highest rate allowed by law.  W ithin three (3) business days after Escrow

Agent’s receipt of the roll back tax statem ents and statement for 2004 Taxes from all applicable  governmental

entities, and provided there are adequate Escrow Funds to pay the roll back taxes and 2004 Taxes, Escrow Agent

will disburse the Escrow Funds to the recipients  as designated in the roll back tax statem ents and statement for 2004

Taxes.  Escrow Agent will be protected in relying on the documentation provided by the parties.  Upon the payment

in full of all roll back taxes and 2004 Taxes which are due and payable to any governmental entity in whose

jurisdiction the Property is located, any remaining Seller’s Escrow Funds, together with any interest earned on Seller’s

Escrow Funds, shall be disbursed to Seller and any remaining Buyer’s Escrow Funds shall be disbursed to Buyer.

4. Dispute; Interplead.  In the event of any disagreement or controversy between the parties, or if

conflicting demands or notices are made upon Escrow Agent arising out of or relating to this Escrow Agreemen t,

then Escrow Agent may refra in from acting in any manner until it receives written agreement from all parties, or

Escrow Agent may file a suit in interpleader in a court of approp riate jurisdiction, and the act of such interpleader shall

imm ediately relieve Escrow Agent of its duties, liabilities and responsibilities under this Agreemen t.

5. Escrow Agent Depositary Only; Not Liable .  Escrow Agent acts hereunder as a depositary only

and is not responsible or liable in any manner whatever for the suff icienc y, correctness, genuineness or validity of

any instrument deposited with it hereunder, or with respect to the form or execution of the same, or the ident ity,

authority, or rights of any person executing or depositing the same.  Escrow Agent shall be protected in acting upon

any notice, reques t, waiver, consent, receipt or other paper or document believed by Escrow Agent to be genuine

or to be signed by the proper party or parties.  Escrow Agent shall not be liable for any error of judgment or for any

act done or step taken or omitted by it in good faith, or for any mistake of fact or law, or for anything which it may do

or refra in from doing in connection herewith, except its own willful misconduct or gross negligence, and Escrow Agent

shall have no duties to anyone except those signing these instructions.

6. Entire Agreement;  Exhibits.  This  Escrow Agreement and the Contract contain the entire

agreement of the parties with respect to the roll back taxes, 2004 Taxes and funds.  Except for the Contract, there

are no other agreements, oral or written, between the parties regarding the funds and this Escrow Agreement can



6 - Page 185 Papering the Deal

_____________________________________________________________________________________

be amended only by written agreement signed by the parties to this Agreement, and by reference made a part

hereof.  All exhibits or other docum ents attached to or referred to in this Agreement are incorporated by reference.

Notwithstanding the preceding sentence, Escrow Agent is not a party to or bound by the Contract or any other

agreement which may be deposited under, evidenced by, which arises out of, or which may be an exhib it to, this

Agreemen t. The holding and disbursement of the Escrow Funds are governed strict ly by the terms of this Agreemen t.

7. Indemnity.  Selle r and Buyer agree to indemnify Escrow Agent,  its partners, employees, and

agents  (each here in called an “Indemnified Party”) against, and hold each Indemnified Party harmless from all

losses, costs, damages, expenses, claim s and attorney’s fees, including but not limited to costs of investigation,

suffered or incurred by any Indemnified Party (herein referred to as “Indemnified Losses”) in connection with or

arising from or out of this Agreemen t, except such acts or omissions as may resu lt from the willful misconduct or

gross negligence of such Indemnified Party.  

8. Notices.  Any notice, instrument or other communication required or permitted to be given by one

of the parties hereto to the other under this Agreement shall be considered as properly given if in writing and (a) hand

delivered, or (b) mailed by registered or certified ma il, return receipt requested and postage prepaid, or (c) sent by

telecopy, in each case at the address below.

Seller

with copy to: [insert address]

Buyer

with copy to: [insert address]

Escrow Agent

9. Consultation with Legal Counsel.  Escrow Agent may consult with its counsel or other counsel

satisfactory to it concerning any question relating to its duties or responsibilities under this Agreement or otherwise

in connection herewith  and shall not be liable for any action taken, suffered or omitted by Escrow Agent in good faith

upon the advice of such counsel.  Escrow Agent may act through its officers, employees, agents  and attorneys.

10. Compensation and Reimbursement of Expenses. For its ordinary services hereunder, Escrow

Agent sha ll be entitled to an initial fee of $0.00, payable concurrently with its acceptance hereof, and to additional

compensation as follows.  In the event that Escrow Agent performs  any service not specifica lly provided

hereinabove, or that there is any assignment or attachment of any interest in the subject matter of this escrow or

any modification thereof, or that any controversy arises hereunder, or that Escrow Agent is made a party to, or

intervenes in, any litigation pertaining to this escrow or the subject matter thereof, Escrow Agent shall be

reas onably compensated therefor and reimbursed for all costs  and expenses occasioned there by, and the parties

hereto  agree jointly and seve rally to pay the same, and to indemnify Escrow Agent against any loss, liability or

expense incurred in any act or thing done by it hereunder.  It is understood and agreed that in the case of any

controve rsy, Escrow Agent may refra in from acting in any manner until  it receives written agreement from all

parties hereto, or Escrow Agent may interplead the subject matter of this escrow into any court of competent

jurisdiction, and the act of such interpleader sha ll imm edia tely relieve Escrow Agent of its duties, liabilities and

responsibilities hereunder.  

11. The parties hereto express ly acknowledge Escrow Agent’s right to interplead the papers, money,

or property  into a court of competent jurisdiction domiciled in Travis Cou nty, Texas.

12. Resignation.  Escrow Agent may resign upon ten (10) days’ prior written notice to Seller and

Buyer, and upon joint instructions of Seller and Buyer, sha ll deliver the Escrow Funds to any designated substitute

Escrow Agent mu tually selected by Seller and Buyer.  If Seller and Buyer fail mu tually to designa te a substitute

Escrow Agent within  ten (10) days  after the giving of such notice, Escrow Agent may, in its sole  discretion and its

sole  option, institute a bill of interpleader as contemplated herein.
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13. Severability.  If one or more of the provisions sha ll for any reason be held  to be invalid, illegal

or unenforceable in any respect under app licable  law, such invalid ity, illegality or unenfo rceability sha ll not affect

any other provisions, and this Agreement sha ll be construed as if such invalid, illegal or unenforceable provision

had never been contained in this Agreemen t.

14. Termination.  Upon final disbursement of the Escrow Funds, this Agreement sha ll terminate;

provided, that the provisions of Section 7, will rem ain in full force and effect for so long as Escrow Agent may have

any liability.

15. General.  The section headings contained in this Agreement are for reference purposes only and

will not affect in any way the meaning or interpretation of this Agree men t.  This  Agreement may be executed

simultaneously in two or more counterparts, each of which will be deemed an original, but all of which together

will constitute  one and the same instrum ent.  The terms and provisions of this Agreement constitute  the entire

agreement between the parties hereto.  This  Agreement or any provision of the Agreement may be amended,

modified, waived or terminated only by written instrument duly signed by the parties or their  successors and

assigns.  This  Agreement sha ll inure to the benefit of and be binding upon the parties, and their  respective heirs,

devisees, executors, administrators, personal representatives, successors, trustees, receivers and assigns.

Nothing in this Agreemen t, express or implied, is intended to confer upon any other person rights or remedies

under or by reason of this Agreemen t.

[Execution]
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D.6.3

Escrow Agreement

(Post-Closing Roll Back Determination within  5 Years Post-Closing)

ESCROW NO. _____

This  Escrow Agreement (the “Agreement”) is made and entered into by and among _________ (“Seller”),

______________ (“Buyer”), and__________ (“Escrow Agent”) and is as follows:

A.  Background

1. Sale.  On this date Buyer purchased from Seller those certa in tracts of real property  situated

in________ Cou nty, Texas, and containing a total of____ acres, said  property  being more partic ularly described

in the attached Exh ibit A (the “Property”).  

2. Post-Closing Roll Back Paymen ts.  The purpose of this Escrow Agreement is to set forth the

terms and conditions upon which the amount in escrow is to be used.  Therefore, Seller and Buyer agree that,

concurrently with the Closing of the Prope rty from Seller to Buyer, Seller sha ll deposit  with Escrow Agent the sum

of $_________ to be held  in an interest bearing Escrow Accou nt.  The funds in the Escrow Account are to be used

only for the payment of ad valorem taxes on the Prope rty for the years 2004 and earlier, including but not limited

to those which may become due as a resu lt of the change in use of the Prope rty (the “Roll Back Taxes”).

B.  Agreement

1. Escrow account.  The Seller and Buyer direct the Escrow Agent to withhold from the funds due

to Seller at Closing the total sum of $__________ (the “Trust Funds”), and to hold the Trust Funds as Escrow

Agent.  Seller and Buyer further direct the Escrow Agent to deposit  the Trust Funds in an interest bearing account

to be held  for payment of the Roll  Back Taxes and the 2004 Ad Valorem taxes against the Prop erty.

2. Terms of Escrow.  The undersigned agree that:  (i) the term of this Agreement is 65 months;

(ii) such Trust Funds will be released only upon the submission of written authorization signed by all parties to this

Agreemen t;  (iii) in the event said  authorization is not submitted within  the 65 mon th term, then the Escrow Agent

is authorized, but not required, to tender such Trust Funds, at its discretion, into a court of competent jurisdiction.

3. Payment of Trust Funds.  W ithin three (3) business days  of notice from _____ _____ _County

to Buyer or Seller of the final amount of the 2004 Ad Valorem Taxes and the Roll  back Taxes (or portion thereof,

if less than all of the Prope rty is “rolled back” by Buyer), Buyer and Seller sha ll notify Escrow Agent,  in writing, of

the total amount of the 2004 Ad Valorem Taxes and/or the Roll  back Taxes, and (i) Seller sha ll pay the entire

amount due; or (ii) Seller and Buyer sha ll reques t, in writing, that Escrow Agent pay such taxes out of the Trust

Funds.  Any request to Escrow Agent to pay any taxes out of the Trust Funds sha ll include a legible  copy of the

tax notice(s) stating the amount of such taxes due.  After all 2004 ad valorem taxes and Roll  back Taxes are paid

in full, or are otherwise released from Selle r’s obligation to pay them pursuant to this Agreemen t, Buyer and Seller

sha ll jointly authorize  Escrow Agent to pay any remaining Trust Funds to Seller.

Beginning on February 1, 2005, and on each February 1 thereafter until  the earlier of (i) February 1, 2009

or (ii) all of the Trust Funds are otherwise released by Buyer and Seller, Seller and Buyer sha ll calculate  the

amo unt, if any, by which the Trust Fund exceeds the ad valorem taxes and Roll  back taxes for years remaining

through 2004, and jointly direct the Escrow Agent to refund the excess Trust Funds to Seller.  Notwithstanding the

foregoing sentence, if, on any February 1, there has been a parcel of the Prope rty “rolled back” by Buyer for which

Buyer and Seller have not yet received the invoice for the Roll  back Taxes associated therewith, then no

disbursement sha ll be made to Seller until  such invoice is received and paid  in accordance with this Agreemen t.

For example, if Buyer rolls back 10 acres in January,  2005, and does not receive the invoice for the Roll  Back

Taxes associated with such 10 acres until  March, 2005, then the disbursement to Seller which wou ld have been

due on February 1, 2005 will be made after payment of the pending invoice, and will be calculated based on the
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balance of the Trust Funds after payment of said  invoice.

4. Additional Trust Funds.  In the event that the Trust Funds are insufficient to pay, in full, the Roll

Back Taxes against the Prop erty, Seller sha ll have three (3) business days, after receipt of the tax notice stating

the amount of the Roll  back Taxes, to deposit  additional Trust Funds, in good and availa ble funds, with Escrow

Agent.   Such additional depos its sha ll be added to the Trust Funds, and used by Escrow Agent to pay the Roll

back Taxes against the Prop erty.  In the event that Seller fails  or refuses to deposit  any necessary additional Trust

Funds in accordance with this Paragraph, Buyer may, but sha ll not be obligated to, make such additional deposit

on behalf of the Seller.  In the event that Seller has not made such additional deposit  with Escrow Agent within

ten (10) business days  after receipt of the tax notice stating the amount of the Roll  Back Taxes, Escrow Agent

may, but sha ll not be obligated to, in its sole  discretion, (i) release the Trust Funds to Buyer (including any interest

accrued thereon), declare this Agreement terminated, and have no further liabil ity or obligation to the parties

hereto; or (ii) tender Trust Funds into a court of competent jurisdiction.

5. Indemnity .  W e agree to INDEMNIFY and HOLD HARMLESS the Escrow Agent and its officers,

directors, employees, and agents  from and against any and all claims, demands, liens, judgments, and expense

(including but not limited to reas onable fees and expenses of attorneys  and other persons) arising out of or caused

from the holding and disbursing of the escrowed funds and being a party to this Agreemen t.  In this respec t, the

parties hereto  grant to the Escrow Agent the “RIGHT OF OFFSET” for the enforcement of this paragraph.

6. As to Escrow Agent.  Escrow Agent is not a party to or bound by any agreement which may be

deposited under, evidenced by, or which arises out of the foregoing instructions.

Escrow Agent acts hereunder as a depository only and is not resp ons ible or liable  in any manner whatever

for the suff icienc y, correctness, genuineness or validity of any instrument deposited with it hereunder, or with

respect to the form or execution of the same, or the ident ity, authority, or rights of any person executing or

depositing the same.  Escrow Agent sha ll be protected in acting upon any notice, reques t, waiver, conse nt, receipt

or other paper or document believed by Escrow Agent to be genuine and to be signed by the proper party or

parties.

Escrow Agent sha ll not be required to take or be bound by notice of any defa ult of any person, or to take

any action with respect to such defa ult involving any expense or liability, unless notice in writing is given to an

officer of Escrow Agent of such defa ult and unless it is indemnified in a manner satisfactory to it against any such

expense or liability.  These instructions sha ll not be subject to rescission or modification except upon receipt by

Escrow Agent of written instructions of all the parties hereto  or their  successors  in interest,  and no such

modification sha ll be effective unless and until  consented to in writing by Escrow Agent.   

Escrow Agent sha ll not be liable  for any error of judgment or for any act done or step taken or omitted by

it in good faith, or for any mistake of fact or law, or for anything which it may do or refra in from doing in connection

herewith, except its own willful misconduct or gross negligence, and Escrow Agent sha ll have no duties to anyone

except those signing these instructions.

Escrow Agent may seek advice from legal counsel in the event of any dispute  or questions as to the

construction of the foregoing instructions, or Escrow Agent’s duties hereunder, and Escrow Agent sha ll incur no

liability and sha ll be fully protected in acting in accordance with the opinion and instructions of such counse l.  

Seller and Buyer hereby jointly and seve rally agree to defend, indemnify and hold  harmless the Escrow

Agent from and against any and all claims, demands, causes of action, losses, liabilities, damages, costs  and

expenses, including, without limitation, court costs, legal expenses and attorneys’ fees, incurred or suffered by

the Escrow Agent in connection with the performance of its obligations under this Agreement or otherwise arising,

direc tly or indire ctly, by reason of this Agreemen t, except to the extent any such claims, demands, causes of

actions, losses, liabilities, damages, costs  or expenses are incurred or suffered by the Escrow Agent direc tly as

a resu lt of its own gross negligence or willful misconduc t.  The obligations of indem nity of Seller and Buyer sha ll

survive the expiration or any termination of this Escrow Agreement and sha ll be perform able  at the office of the

Escrow Agent in_____, Texas.

For its ordinary services hereunder, Escrow Agent sha ll be entitled to an initial fee of $0.00, payable

concurrently with its acceptance hereof, and to additional compensation as follows:
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In the event that Escrow Agent performs  any service not specifica lly provided here in above, or that there

is any assignment or attachment of any interest in the subject matter of this escrow or any modification thereof,

or that any controversy arises hereunder, or that Escrow Agent is made a party to, or intervenes in, any litigation

pertaining to this escrow or the subject matter thereof, Escrow Agent sha ll be reas onably compensated therefor

and reimbursed for all costs  and expenses occasioned there by, and the parties hereto  agree jointly and seve rally

to pay the same, and to indemnify Escrow Agent against any loss, liability or expense incurred in any act or thing

done by it hereunder.  It is understood and agreed that in the case of any con trove rsy, Escrow Agent may refra in

from actin g in any manner until  it receives written agreement from all parties hereto, or Escrow Agent may

interplead the subject matter of this escrow into any court of competent jurisdiction, and the act of such

interpleader sha ll imm ediately relieve Escrow Agent of its duties, liabilities and responsibilities hereunder.  

The parties hereto  express ly acknowledge Escrow Agent’s right to interplead the papers, money, or

property  into a court of competent jurisdiction domiciled in _____ Cou nty, Texas.

7. Benefit .  This  Agreement sha ll be binding upon and inure to the benefit of the heirs, executors,

administrators, successors, and assigns of the respective parties hereto.

[Execution and date]
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D.7

Performance Deed of Trust and 
Security Agreement – Financing Statement

STATE OF TEXAS §

§ KNOW ALL PERSONS BY THESE PRESENTS:

COUNTY OF TRA VIS §

This  Performance Deed of Trust and Secur ity Agreement – Financing Statement (“Performance Deed

of Trust”) dated effective____________, 2004 (the “Effective Date”), is executed by and among ________

(“Seller”),  ____________ (“Buyer”), and the hereinafter named Trustee, its successors  and substitutes.

A.  Background

1. Joint Facilities.  As a material consideration to induce Seller to sell certa in property  in Travis

Cou nty, Texas (referred to by the parties as the “Buyer Property” to Buyer and for Buyer to purchase the Buyer

Prope rty from Seller, Seller and Buyer have entered into a Joint Facilities Development Agreement (the “JFDA”)

providing for the construction and funding of certa in Joint Facilities (the “Joint Facilities”) benefiting certain

property  owned by Seller and referred to by the parties hereto  as the “Retained Property” and the Buyer Prop erty.

2. Post-Closing Agreement.  Seller and Buyer have also entered into a Post-Closing Agreement

(the “Post-Closing Agreement”) setting out certa in understandings and other agreem ents as to matters and

obligations surviving the closing of the sale  of the Buyer Prope rty to Buyer.  

3. Escrow Agreement.  In connection with the JFDA, Seller, Buyer and Stewart Title  of Austin, Inc.

as Escrow Agent have entered into an Escrow Agreement (the “Escrow Agreement”) pursuant to which the

Escrow Agent is to hold  in escrow funds deposited with it by Seller and Buyer, including funds to pay for the Joint

Facilities.  Seller is to deposit  the amount owing to Buyer as a cred it on Buyer’s share of the Joint Facilities Costs

with the Escrow Agent to be held  by the Escrow Agent in Buyer’s Joint Facilities Costs  Escrow Accou nt.

B.  Agreement

Article 1

Creation of Encumbrance

1.1 Deed of Trust Lien.  THAT, ___________, as Grantor (who together with his heirs and assigns

is the “Grantor”) for the purpose of securing the obligations hereinafter described to and for the benefit of Seller

(which together with its successors  and assigns is called here in the “Beneficia ry”), and in consideration of the

sum of Ten Dollars ($10.00) to Grantor in hand paid  by the Trustee hereinafter named, the receipt of which is

hereby acknowledged, and for the further consideration of the uses, purposes and trusts hereinafter set forth, have

granted, sold  and conveyed, and by these presen ts do grant, sell and convey unto ______________, Trustee

whose address is set out on the last page hereof and his substitutes or successors  in trust, all of the following

property  (the “Mortgaged Property “):

1.1.1 Land.  The real property  described in the Exhibits  attached hereto  and made a part

hereof for all purposes (the “Land”); 

1.1.2 Improvem ents.  Any now or hereafter impro vements located in, on or under the Land

(herein called the “Improvem ents”);

1.1.3 Appurtenances.  The benefits, privileges, permits, easements, tenements,

hereditaments, water, riparian or littoral rights, roads, strips or gores of land adjacent to any of the Mortgaged

Prop erty, and appurtenances thereon or in anywise appertaining thereto  and all right, title and interest of Grantor
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in and to all streets, roads, easements, rights -of-w ay, licenses, rights of ingress and egress, existing or proposed,

abutting, adjace nt, used in connection with or pertaining to the Land or the Improvements; and  all water and water

rights, timber, crops and mineral interests  in, on, under or pertaining to the Land (herein called the

“Appurtenances”); and

1.1.4 Other.  All right, title and interest of Grantor in and to (1) all streets, roads, alleys,

easements, rights -of-w ay, licenses, rights of ingress and egress, vehic le parking rights and pub lic places, existing

or proposed, abutting, adjacent, used in connection with or pertaining to the Land or the Improvements; (2) all

fixtures, now or hereafter on the Land; (3) all building and construction materials, supplies, and articles of personal

property, of every kind and character, now owned or hereafter acquired by Grantor, which are now or hereafter

attached to or situated in, on or about the Land or the Improvements, or used in or necessary to the com plete and

proper planning, developmen t, use, occupancy or operation thereof, or acquired (whether delivered to the Land

or stored elsewhere) for use or installation in or on the Land or the Improvements, and all renewals and

replacemen ts of, substitutions for and additions to the foregoing; (4) all permits, licenses, franchises, certificates,

com mitm ents and rights for utilities, and other rights and privileges obtained from Beneficiary in connection with

the Mortgaged Prop erty, including but not limited to the rights set out as Entitlem ents in Exh ibit 2 attached hereto;

(5) all (i) plans and specifications for the Improvements; (ii) Grantor’s  rights, but not liability for any breach by

Grantor, under all com mitm ents (including any commitment for financing to pay any of the Secured Obligations),

insurance policies and other contrac ts and general intangibles (including but not limited to tradema rks, trade

names and symbols) related to the Mortgaged Prope rty or the operation thereof; (iii) depos its (including but not

limited to Grantor’s  rights in tenants’ security deposits, depos its with respect to utility services to the Mortgaged

Prop erty, and any depos its or reserves hereunder or under any of the agreem ents for the Projects, taxes,

insurance or otherwise), money, accounts, instruments, documents, notes and chattel paper arising from or by

virtue of any transactions related to the Mortgaged Prop erty, including but not limited to the following constituting

Colla teral:   Escrow Funds held  by__________________________ Title  Company or its successors  or substitutes

as Escrow Agent under Escrow Agreemen ts executed by Seller, Buyer and Escrow Agent pursuant to the JFDA,

including as substitu te collateral pursuant to the partial release provision in this Mortgage, together with all

reinvestm ents thereof including in deposits, bank deposits, certificates, securities, securities accounts, financial

assets, U. S. governmental securities, money market mutual fund shares, contract rights, bankers’ acceptances,

repurchase transactions, and general intangibles, and the interest,  dividends or income earned on the foregoing,

and the proceeds thereof (all such terms having the meaning given to such terms by Chapters 8 and 9 of the

Texas Business and Comm erce Code, as amended from time  to time; (iv) permits, licenses, franchises,

certificates, development rights, com mitm ents and rights for utilities, and other rights and privileges obtained in

connection with the Mortgaged Prop erty, including but not limited to the rights set out as Entitlem ents in Exh ibit

2 attached hereto; (v) leases, rents, royalties, bonuses, issues, profits, revenues and other benefits  of the

Mortgaged Prop erty; (vi) construction contracts, design and engineering services contrac ts and related plans and

specifications, payment and performance bonds, fiscal security posted with governmental authorities; and (vii)

engineering, accounting, title, legal,  and other technical or business data concerning the Mortgaged Prope rty which

are in the possession of Grantor or in which Grantor can otherwise grant a security interest;  (6) all proceeds of

or arising from the Mortgaged Prope rty (other than leases and rents); and (7) all rights, titles and interests  referred

to above, including but not limited to proceeds of any sale  or other disposition thereof, proceeds of the taking

thereof or of any rights appurtenant thereto, by eminent dom ain or transfer in lieu thereof for pub lic or quasi-pu blic

use under any law, and proceeds arising out of any damage thereto; rights of ingress and egress and remainders,

reversions and reversionary rights or interests;

to secure the performance and payment of the Secured Obligations of Grantor to Beneficiary and to such pers on’s

heirs, successors  and assigns.  This  instrument together with all renewals, extensions, and ame ndm ents hereto

is referred to as the “Deed of Trust” or the “Mortgage”.

TO HAVE AND TO HOLD the Mortgaged Prop erty, together with the rights, privileges and appurtenances

thereto  belonging unto the Trustee, and to his substitutes or successors  forever. And Grantor does hereby bind

itself, its successors  and assigns to warrant and forever defend the Mortgaged Prope rty unto the Trustee, his

substitutes or successors  and assigns forever, against the claim , or claims, of all persons claiming or to claim  the

same or any part thereof, by, through, and under Grantor, but not otherwise, and subject to the Perm itted

Encumbrances referenced herein.

1.2 Security Interest.  Grantor hereby grants  to Beneficiary a security interest in all of the Mortgaged

Prop erty, including the Colla teral,  to secure the payment and performance of the Secured Obligations.  In addition
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to its rights hereunder or otherwise, Beneficiary sha ll have all of the rights of a secured party under the Texas

Business and Comm erce Code, or under the Uniform Comm ercial Code in force in any other state to the extent

the same is app licable  law.  The Collateral sha ll be held  and invested by the Escrow Agent subject to the terms

of this Mortgage and the Escrow Agreements. 

1.3 Permitted Encumbrances.  This  conveyance is made and accepted subject to the following

qualifications (the “Permitted Encumbrances”): the pres ently existing restrictive covenants, easements, and

mineral interests, if any, held  or owned by others, and all other matters relating to the Mortgaged Prope rty

referenced on Exh ibit 2 hereto, but only to the extent they are still in effect;  statutory liens for ad valorem taxes and

standby fees on the Mortgaged Prope rty which are not yet delinquent, pres ently existing visible  and appare nt, but

unrecorded easements, if any; pres ently existing encroa chm ents or overlapping of improvements; and

discrepancies, conflicts  or shortages in area or boundary lines; and all laws and regulations affecting the

Mortgaged Prop erty, including zoning laws, platting laws, environmental laws and municipal and governmental

ordinances and regulations, relating to the Mortgaged Prop erty.

1.4 Title .  Grantor, and Grantor’s  successors  and assigns, will warrant and forever defend title to the

Mortgaged Prop erty, subject as aforesaid, by, through, and under Grantor, but not otherwise, to Trustee and his

successors  or substitutes and assigns, against the claim s and demands of all persons claiming or to claim  the

same or any part thereof.  Grantor will punctua lly pay, perform, observe and keep all covenants, obligations and

conditions in or pursuant to any Permitted Encumbrance.  Grantor will pay, or cause to be paid, all taxes,

assessments, and other charges or levies imposed upon or against or with respect to the Mortgaged Prope rty or

the ownership, use, occupancy or enjoyment of any portio n thereof, or any utility service thereto, as the same

become due and payable (subject to the right of Grantor in good faith to contest any such tax or the amount or

method of calculation thereof), including but not limited to all ad valorem taxes assessed against the Mortgaged

Prope rty or any part thereof, and sha ll deliver  prom ptly to Beneficiary such evidence of the payment thereof as

Beneficiary may require.

1.5 Payment and Performance.  Grantor will make due and punctual payment and performance

of the Secured Obligations.  Grantor will time ly and properly perform and com ply with all of the covenants,

agreements, and conditions imposed upon Grantor by this Mortgage and will not perm it a defa ult to occur

hereunder or thereunder.  

1.6 Partial Releases.  Beneficiary sha ll upon request of Grantor release the lien securing the

Secured Obligations as to one or more portions of the Mortgaged Prope rty identified by Grantor (“Partial Release

Parcel”) provided (a)  there does not exist an uncured notified defa ult hereunder; (b)  Grantor sha ll deposit  with

Escrow Agent an amount (the “Escrow Funds”) equal to 200% times the Per Acre Collateral Amount as

determined by the Parties to the JFDA pursuant to the JFDA  to be held  by the Escrow Agent in accordance with

the terms of the Escrow Agreement  and the JFDA; and (c) the requested Partial Release Parcel sha ll be a platted

lot or a lot as depicted on the Preliminary Plan 1(COA Case No._________ ___).  Grantor sha ll provide Beneficiary

with a legal description of the Partial Release Parcel prepared by and bearing the stamp and signature of the

surveyor preparing the description.  Grantor sha ll provide Beneficiary with an approp riate form of Partial Release

for execution.  Grantor sha ll cause the Partial Release to be filed of record following its execution by Beneficia ry.

Article 2

Obligations

2.1 Secured Obligations.  This  conveyance, however, is made in TRUST to secure payment and

performance of the Grantor’s  obligations under the JFDA, the Post-Closing Agreemen t, and the Escrow

Agreement (the “Secured Obligations”).

2.2 Payment and Performance.  Should Granto r do and perform all of the covenants and

agreem ents here in contained, and make prompt payment of said  Secured Obligations as the same sha ll become

due and payable, then this conveyance sha ll become null and void and of no further force and effect,  and sha ll

be released at the expense of Grantor, by Beneficia ry.
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Article 3

Defau lt and Remedies

3.1 Protective Actions.  Upon the occurrence of an uncured notified defa ult hereunder, then

Beneficiary may, at its option, but without being required to do so, prosec ute or defend any suits in relation to the

preservation of the prior lien and security interest of this Deed of Trust on the Mortgaged Prop erty, or take such

other action as Beneficiary reas onably determines to be necessary.

3.2 Foreclos ure.  

3.2.1 Defau lt.  The occurrence of any of the following events  constitutes an event of defa ult

hereunder (an “event of defau lt”):  (1)  any of the Secured Obligations are not paid  or performed when due; or

(2)  any covenant, agreement or condition here in is not fully and time ly performed, observed, satisfied, or kept.

3.2.2 Foreclosure .  If a monetary event of defa ult sha ll continue for 10 days  or a non-mon etary

defa ult sha ll continue for 30 days  after written notice of such occurrence is given by Beneficiary to Grantor without

cure; provided, however, that if such non-mon etary event of defa ult is of a nature that it cannot be cured within

such 30 day period, the Grantor sha ll not be in defa ult if Grantor commences  good faith efforts  to cure such defa ult

within  said  30 day period, dem onstrates continuous diligent efforts  to cure such event of defa ult in a manner

reas onably satisfactory to Beneficiary and, within  a reas onable period, not to exceed 180 days  after the date of

notification of defa ult was received by Grantor, completes the cure of such defa ult , then and in any of such events

of an uncured notified default,  Beneficiary may elect to declare the entire principal of the Secured Obligations with

all interest accrued thereon imm ediately due and payable, and it sha ll thereupon, or at any time  thereafter, be the

duty of the Trustee, or his successor or substitute  as hereinafter provided, at the request of Beneficiary (which

request is hereby conclus ively presume d), to enforce this trust; and after advertising the time, place and terms

of the sale  of the  above described and conveyed property, then subject to the lien hereof, and mailing and filing

of notices as required by Section 51.002, Texas Prope rty Code, as then amended, and otherwise complying with

that statute, the Trustee sha ll sell the above described Mortgaged Prop erty, then subject to the lien hereof, at

pub lic auction in accordance with such notices on the first Tuesday in any mon th between the hours of ten o’clock

A.M. and four o’clock P.M., to the highest bidder for cash, selling all of the Mortgaged Prope rty as an entirety or

in one or more parcels, subject to the Permitted Encumbrances, and make due conveyance to the purchaser or

purchasers, with special warran ty binding Grantor, its successors  and assigns, as to the Mortgaged Prop erty; and

in each instance, subject to the Permitted Encumbrances, which sha ll be covenants running with the land, and

out of the money arising from such sale, the Trustee acting sha ll pay first, all the expenses of advertising the sale

and making the conveyance and attorney’s  fees of Beneficia ry, and then Trustee sha ll pay all Secured Obligations

secured hereby rendering the balance of the sale  price, if any, to Grantor, its successors or assigns; and the

recita ls in the conveyance to the purchaser or purchasers  sha ll be full and conclusive evidence of the truth of the

matters there in stated, and all prerequisites to said  sale  sha ll be presumed to have been performed, and such sale

and conveyance sha ll be conclusive against Grantor, its successors  and assigns.

3.3 Resort  to Other Remedies.  It is agreed that in the event a foreclosure hereunder should be

commenced  by the Trustee, or his substitute  or successor,  Beneficiary may at any time  before the sale  of the

Mortgaged Prope rty direct the Trustee to abandon the sale, and may then institute suit  for the collection of any

of the Secured Obligations, and for the foreclosure of the Deed of Trust lien and/or security interest;  it is further

agreed that if Beneficiary should institute a suit  for the collection thereof, and for a foreclosure of this Deed of Trust

lien and/or security interest,  Beneficiary may at any time  before the entry of a final judgment in said  suit  dismiss

the same, and require the Trustee, his substitute  or successor to sell the Mortgaged Prope rty or any part thereof

in accordance with the provisions of this Mortgage.  The lien of this Mortgage sha ll constitute  a continuing lien to

secure the payment and performance of the Secured Obligations, and the foreclosure of the lien granted hereby

sha ll continue on the portion of the Mortgaged Prope rty sold  at foreclosure sale  for the benefit of the Beneficiary

as a continuing lien to secure the payment and performance of the Secured Obligations by the purchaser thereof.

3.4 Bidding By Beneficia ry.  If Beneficiary is the highest bidder, Beneficiary sha ll have the right to

purchase at any sale  of the Mortgaged Prop erty, and to have the amount for which such Mortgaged Prope rty is

sold  credited on the debt then owing.

3.5 Appointment of Substitute Trustee.  W ith or without cause, Stewart Title  of Austin, Inc. as the
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Escrow Agent under the Escrow Agreemen ts is hereby authorized to appoint a substitute  trustee, or a successor

trustee, to act instead of the Trustee named herein without other form ality than an oral designation, which

designation may be evidenced by a designation in writing of a substitute  or successor trustee; and the authority

hereby conferred sha ll extend to the appointment of other successor and substitute  trustees successively  until  the

Secured Obligations have been paid  and performed in full, or until  the Mortgaged Prope rty is sold  hereunder, and

each substitute  and successor trustee sha ll succeed to all of the rights and powers of the original trustee named

herein.

3.6 Possession of Mortgaged Property .  In the event any sale  is made of the above described

Mortgaged Prop erty, or any portion thereof, under the terms of this Deed of Trust,  Grantor, its successors  and

assigns, sha ll forthwith  upon the making of such sale  surrender and deliver possession of the Mortgaged Prope rty

so sold  to the purchaser at such sale, and in the event of their  failure to do so they sha ll thereupon from and after

the making of such sale  be and continue as tenants  at will of such purchaser, and in the event of their  failure to

surrender possession of said  property  upon demand, the purchaser, its successors  or assigns, sha ll be entitled

to institute and ma intain  an action for forc ible detainer of the Mortgaged Prope rty in the Justice of the Peace Court

in the Justice Precinct in which such Mortgaged Prop erty, or any part thereof, is situated.

3.7 Subrogation.  It is agreed that the lien hereby created sha ll take precedence over and be a prior

lien to any other lien of any character whether vendor’s, ma terialm en’s  or mechanic’s  lien hereafter created on

the Mortgaged Prop erty, and in the event the proceeds of the indebtedness secured hereby as set forth here in

are used to pay off and satisfy any liens heretofore existing on the Mortgaged Prop erty, then Beneficiary is, and

sha ll be, subrogated to all of the rights, liens and remedies of the holder of the indebtedness so paid.

Article 4

Miscellaneous

4.1 Extensions and Releases.  It is agreed that an extension, or extensions, may be made of the

time  of payment of all, or any part, of the Secured Obligations, and that any part of the Mortgaged Prope rty may

be released from this lien without altering or affecting the priority of the lien created by this Mortgage in favor of

any junior encum brancer, mortgagee or purchaser, or any person acquiring an interest in the Mortgaged Prop erty,

or any part thereof; it being the intention of the parties hereto  to preserve this lien on the Mortgaged Prope rty

including any impro vements  that may be hereafter constructed thereon, or that may be fixed, given or imposed

by law thereon after the execution of this instrument notwithstanding any such extension of the time  of payment,

or the release of a portion of the Mortgaged Prope rty from this lien.

4.2 Modification or Termination.  This  Mortgage may only be modified or terminated by a written

instrument or instrum ents intended for that purpose and executed by the party against which enforcement of the

modification or termination is asserted.  Any alleged modification or termination which is not so documented sha ll

not be effective as to any party hereto.

4.3 Applicable Law .  This  Mortgage, and its validity,  enforcement and interpretation, sha ll be

governed by Texas law (without regard to any conflict of laws principles) and app licable  United States Federal law.

4.4 Construction Mortgage.  This  Mortgage constitutes a “construction mortgage” as defined in

Chapter 9 of the Texas Business and Comm erce Code, as amended from time  to time.

Dated effective as of the Effective Date.  This  instrument may be executed in mu ltiple counterparts.

[Execution and Acknowledgments]
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D.8

Joint Facilities Development Agreement

This  Joint Facilities Development Agreement (the “JFDA”) dated effective_______, 2004 (the “Effective

Date”) is executed by and between______________ (which together with its successors  and assigns are

collec tively called “Seller”) and__________ (who together with his heirs and assigns are collec tively called

“Buyer”) and is binding upon the heirs and successors of the signatories hereto  and their  assigns and is a

covenant running with the ownersh ip of the Development (as hereinafter defined). The signatories hereto, their

heirs, successors  and assigns are collec tively called here in “Parties” or a “Party”).

A.  Background

1. Development.  The property  in Travis Cou nty, Texas, depicted and described in Exhib it A

attached hereto  is collec tively referred to here in as the “Development.”  The Development is comprised of the

parc els described in Exhib it B attached hereto  being hereinafter referred to as “Retained Property” owned by

Seller and the parc els described in Exhib it C attached hereto being conveyed contem poraneously herewith  by

Seller to Buyer.  The property  being conveyed by Seller to Buyer is hereinafter referred to as “Buyer Property.”

2. Sales Contract.  Seller and Buyer entered into an Earnest Money Contract as amended by the

First Amendment  to Earnest Money Contract referred to here in as the “Sales Contract” and incorporated here in

for all purposes.  Pursuant to the Sales Contract,  Seller has conveyed the Buyer Prope rty to Buyer for the

consideration and upon the terms set out in the Sales Contract.  Seller and Buyer have also entered into a Post-

Closing Agreement (the “Post-Closing Agreement”) setting out certa in understandings and other agreem ents

as to matters and obligations surviving the closing of the sale  of the Buyer Prope rty to Buyer.  The Sales Contract

and the Post-Closing Agreement are incorporated here in for all purposes.

3. The Development.  As a ma teria l consideration to induce Seller to sell the Buyer Prope rty to

Buyer and for Buyer to purchase the Buyer Prope rty from Seller, Seller and Buyer agreed in the Sales Contract

to enter into this JFDA providing for the construction of certa in Joint Facilities described in Exhib it D-1 attached

hereto  (the “Joint Facilities”) benefiting the Retained Prope rty and the Buyer Prop erty.  The Joint Facilities are

composed of each of the discrete  portions identified in Exhib it D-1 as a Project (each called a “Project”), including

the _____ Projec t, the_________ Water Line Projec t, and the_______ Water Line Projec t.

4. Performance Deed of Trust.  By Joint Facilities Performance Deeds of Trust and Secur ity

Agreement-Financing Statement (the “Performance Deeds of Trust”) Seller and Buyer have granted to each

other a reciprocal first lien against a portion of the Retained Prope rty in the case of Seller and the Buyer Prope rty

in the case of Buyer (the “Mortgaged Property”) to secure their  respective performance of their  obligations under

this JFDA, the Escrow Agreement executed pursuant hereto, and the Post-Closing Agreement (the “Secured

Obligations”).  The Performance Deeds of Trust are incorporated here in by this reference.  The Performance

Deeds of Trust provides that a Party may substitute  cash or letter of cred it (the “Collateral”) as collateral security

for its Secured Obligations and obta in a release of the lien and security interest of the Performance Deed of Trust

as to a portion (the “Partial Release Parcel”) of the Mortgaged  Prop erty.  The Collateral is to be deposited in

escrow with the Escrow Agent,  which sha ll hold  the Collateral in escrow to secure the depositing Party’s Secured

Obligations.

5. Escrow Agreement.  The Parties desire to provide for a mechanism by which funds or letters

of cred it may be held  in escrow to be disbursed or drawn upon to pay the costs  of the development of the Joint

Facilities and for such purpose are executing an escrow agreement (“Escrow Agreement”) between the Parties

and an escrow agent (the “Escrow Agent”).

B.  Agreements

Now, therefore, for and in consideration of the premises and the mutual promises and covenants set forth

herein, the receipt and sufficiency of which are hereby acknowledged by all Parties, Seller and Buyer agree as

follows:
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Article 1

Design and Construction

1.1 Development of Joint Facilities.  

1.1.1 Determination of Developing Party.  Unless both Parties otherwise agree, at any time

after ________, each Party is given the option to be the Developing Party (the “Developing Party”) of the Joint

Facilities, or one or more of the Projec ts thereof, provided it complies with this JFDA.  The Party desiring to act

as the Developing Party sha ll notify the other Party of its desire to do so (“Notice of Intent to Proceed”).  In the

event the other Party does not elect to act with the Developing Party as a co-Developing Party by notifying the

initiating Party within  10 business days  of receipt of the Notice of Intent to Proceed, the Developing Party sha ll

proceed with carrying out the Developing Party’s Responsibilities as here in provided.  In the event that both Parties

elect to be the Developing Party, then the Parties agree to coope rate with each other in a prompt and

com mercially reas onable manner.   The Party not electing to be the Developing Party is referred to here in as the

“Non-Developing Party.”  

The Developing Party sha ll designa te a “Project Engineer” to be its representative and contact person.

The Non-Developing Party sha ll designa te a Project Engineer to be its representative and contact person for the

Joint Facilities.  The Parties may choose to designa te a sing le Project Engineer.  The Project Engineer for each

Party is under the sole  control and respon sibility of the Party contracting for its services.  The costs  of each Party’s

Project Engineer sha ll be paid  by such Party.  

Neither the Developing Party nor the Non-Developing Party sha ll charge or receive any fees or other form

of payment or compensation for perfo rm ing its obligations hereunder.  All approva ls to be given by the Non-

Developing Party to matters submitted to it by the Developing Party sha ll not be unreasonab ly withheld, delayed

or conditioned.

1.1.2 Developing Party’s Responsibilities.  The Developing Party’s Responsibilities are the

following:

1.1.2.1 Diligence.  Developing Party sha ll commence  and pursue with com mercially

reas onable diligence the design (including the preparation and finalization of plans and specifications),

engineering, permitting, hiring contractors, overseeing construction, managing the construction contracts,

evaluating the construction progress, and determining and achieving completion of the Joint Facilities (or

Project(s), as the case ma y be) in accordance with this JFDA, in a good and workmanlike manner,  and in

compliance with all app licable  laws and regulations.  Developing Party sha ll solic it reques ts for proposa ls from at

least 3 engineers for the engineering services required for the Joint Facilities (or Project(s), as the case may be),

including the preparation of the Plans and Specifications and the supervision of the permitting, construction and

completion of the Joint Facilities/Project(s).  Unless both Parties otherwise agree, Developing Party sha ll accept

the most compe titive proposal havin g due regard for the experience of the app licable  engineer and the

reasonableness of such proposa l.  The decision of the Developing Party as to the selection of the engineer sha ll

be final.   The Developing Party’s Project Engineer sha ll notify the Non-Developing Party’s Project Engineer at least

10 business days  prior to the commencem ent of the respective Project (“Project Commencement Date”).

1.1.2.2 Approval of Plans and Specifications.  Plans and specifications for the Joint

Facilities (or Projects(s), as the case may be) will not be deemed final for bidding, construction and other purposes

hereof until  the same have been approved in all respec ts by the City of Austin, and such approved final plans and

specifications sha ll be referred to for purposes hereof as the “Plans and Specifications.”  Prior to submit ting

plans and specifications to the City of Aus tin for approva l, the Developing Party sha ll submit  them to the Project

Engineer for the Non-Developing Party for review.  The Developing Party sha ll cause the Plans and Specifications

to com ply with all app licable  laws and regulations, including all valid requirem ents of the City of Austin.  Material

revisions to plans and specifications sha ll be subject to the same advance submission to the Non-Developing

Party’s Project Engineer.  If the Plans and Specifications are approved by the City of Austin, they sha ll be deemed

approved by both Parties.

1.1.2.3 Budget.  The Developing Party’s Project Engineer sha ll prepare a budget for

the Joint Facilities (or Project(s), as the case may be) detailing all projected costs  to com plete the Joint Facilities

(or Project(s), as the case may be) (the “Budget”) and sha ll submit  the same to the Non-Developing Party for
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approval (which approval sha ll not be unreasonab ly withheld, delayed or conditioned).  Failure of the Non-

Developing Party to disapprove the submitted Budget within  10 business days  after receipt by the Non-Developing

Party’s Project Engineer of the Budget sha ll be deemed approval of such submitted Budge t.  Material revisions

to a Budget prev ious ly submitted by the Developing Party’s Project Engineer to the Non-Developing Party sha ll

be subject to the same review and approval process.

1.1.2.4 Bidding and Contracting.  Unless the Parties agree in writing to a different

process, Developing Party sha ll also solic it compe titive construction bids based upon the Plans and Specifications

for the Joint Facilities (or Project(s), as the case may be) on a guaranteed maximum  or fixed price bas is from not

less than 3 contractors not affiliated by way of ownersh ip or control (unless an affiliated contractor is otherwise

approved in writing in advance by the Non-Developing Party).  Unless both Parties otherwise agree, Developing

Party sha ll accept the most compe titive bid having due regard for the experience of the app licable  contractor and

the reasonableness of such bid. The decision of the Developing Party as to the selection of the contractor sha ll

be final.   Developing Party sha ll provide to the Non-Developing Party copies of all bid proposals  received by

Developing Party and construction contrac ts signed by Developing Party for the construction of the Joint Facilities

(or Project(s), as the case may be), including any ame ndm ents to such contract(s).

Prior to soliciting bids and thereafter prior to executing construction docum ents with the successful bidder,

Developing Party sha ll submit  the bid documents and construction docum ents to the Non-Developing Party’s

Project Engineer for approval by the Non-Developing Party.  Approval of matters submitted to either Party by the

other Party sha ll not be unreasonab ly withheld, delayed or conditioned.  Failure of the Non-Developing Party to

disapprove the submitted construction docum ents in writing within  5 business days  after receipt by the Non-

Developing Party’s Project Engineer of the construction docum ents sha ll be deemed approval of such submitted

construction documents.  Material revisions to construction docum ents prev ious ly submitted by the Developing

Party’s Project Engineer to the Non-Developing Party’s Project Engineer sha ll be subject to the same review and

approval process.  Unless waived in writing by the Non-Developing Party, all construction contrac ts sha ll provide

for the following:  (a)  10% retainage to be maintained by the Developing Party for the statutory retainage period,

(b) waiver by all contractors and major subcontractors of any right to mechanic’s  or ma terialm en’s  liens on the

Developme nt, (c) commercial liability insurance by each contractor and major subcontractor naming the Non-

Developing Party, its Project Engineer and such other persons as sha ll be designated by the Non-Developing

Party as additional insureds with certificates of insurance delivered to the Parties  prior to commence  of work, (d)

waiver of subrogation by the insurers of all contractors and major subcontractors as to claim s against the Parties,

their  respective Project Engineers, and such other persons as sha ll be designated by the Parties, (e) unless both

Parties agree otherwise, payment and performance bonds naming the Parties as obligees, (f) not impose personal

liability on the Non-Developing Party, (g) provide that the rights and benefits  of the construction docum ents are

ass ignab le to the Non-Developing Party upon defa ult by the Developing Party hereunder, and (h) a guaranteed

outside completion date for the Joint Facilities (or Project(s), as the case may be).

1.1.2.5 Fiscal.  If required by the City, Developing Party sha ll furnish fiscal sure ty, in the

City’s  requisite  form and amo unt.

1.1.2.6 Completion.  After the Joint Facilities (or each Projec t, as the case may be)

is/are complete, the Developing Party sha ll cause the Developing Party’s Project Engineer to issue a written notice

of completion (the “Completion Notice”) to the Parties and the Escrow Agent.   The notice sha ll include a

statement detailing all of the actual costs  of the Joint Facilities (or Projec t, as the case may be).

1.1.2.7 Acceptance by Governmental Authorities.  As soon as reas onably possible

after substantial completion of the Joint Facilities (or each Projec t, as the case may be), Developing Party sha ll

have it accepted for maintenance by the City (or such other app licable  governmental entity or utility service

provider).

1.1.2.8 Releases.  Developing Party sha ll obta in and file for record releases from all

contractors, mechanic’s, materialmen and other partie s, which performed services on the Joint Facilities (or

Project(s), as the case may be), to the extent a reas onably prudent developer of a similar project wou ld obta in a

release from such person(s).

1.2 Final Platting.  Seller and Buyer may hereafter cause portions of their  respective property  to be

finally platted, replatted or vacated as each sha ll determine in their  respective sole  discretion; provided, neither
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Party sha ll vacate  the portions of the Preliminary Plat of the Development designated as right-of-way for________

Drive (to the extent set forth in, and subject to, Paragraph 5.4 of the Post-Closing Agreem ent), and_______ Blvd.

Each Party shall  upon request of the other Party dedicate  by plat or deed the right-of-way for the portion of

________ Drive (subject to such Paragraph 5.4) and________ Blvd. lying within  their  respective properties, but

sha ll not be obligated to constru ct, participate  in or pay any of the costs  of such streets  except as and to the extent

set forth here in or as both Parties otherwise agree.  All other prospective dedications shown on the Preliminary

Plat (except for matters comprising a part of the Joint Facilities) are within  the sole  discretion of the Party across

whose land the prospective dedication lies.

1.3 PHT Fiscal.  At any time  after________, 2005, either Party can call for the posting of the fiscal

(“PHT Fiscal”) required to be posted for the Phase I impro vements under the InterPort Tra ffic Phasing Agreement

and Restrictive Covenant (“City Phasing Agreement”) recorded in Document___________ of the Official Pub lic

Records of Travis Cou nty, Texas.  W ithin 15 business days  of such call,  the Parties hereto  sha ll deposit  with the

City of Aus tin cash (or other fiscal security acceptable to the City of Austin) in the amount set out in the PHT Fiscal

Allocation Schedu le attached hereto.

1.4 Further Assurances.  Each Party will, prom ptly on reas onable request of the other Party, correct

any defect,  error or omission which may be discovered in the conten ts of this JFDA; execute, acknowledge,

deliver, procure and record and/or file such further docum ents (including, without limitation, plats, perm it requests,

easements, dedications, ratifications, releases, affidavits  and certifications) and do such further acts as may be

necessary, des irable  or proper to carry out more effectively  the purposes of this JFDA, to more fully identify and

subject to this JFDA property  and interests  intended to be covered hereby; and provide such certif icates,

documents, reports, information, affidavits  and other instrum ents and do such further acts as may be necessary,

des irable  or proper in the reas onable determination of the requesting Part y to enable the requesting Party to

com ply with the requirem ents or reques ts of any agency having jurisdiction over the Developme nt, or any portion

thereof.

1.5 Acknowledgment of Satisfaction of Obligations.  Not more than 30 days after final completion

of the Joint Facilities, including without limitation, the satisfactory completion of all inspections and tests reas onably

required to insure that the Joint Facilities have been constructed in accordance with the Plans and Specifications

and other construction docum ents the acceptance of all of the Joint Facilities for maintenance by the City (or such

other app licable  governmental entity or utility service provider), the Parties sha ll jointly (a) execu te and deliver, for

recordation in the Official Pub lic Records of Travis Cou nty, Texas, an instrument reas onably acceptable to each

Party acknowledging that the Parties’ respective obligations under the terms of this JFDA have been fully satisfied

and vacating this JFDA so as to have no further effect with respect to the Developme nt, and (b) submit  to Escrow

Agent a written authorization to disburse any remaining Escrow Funds to the Parties.

1.6 Excuses for Non-Performance. Notwithstanding anything contained in this JFDA, a Party sha ll

be excused from performing an obligation (other than a monetary obligation) under this JFDA, and any delay in

the performance of an obligation (other than a monetary obligation) under this JFDA sha ll be excused, if, but only

so long as, the performance of the obligation is prevented, delayed or otherwise hindered by acts of God; fire;

earthquake; floods; explosion; actions of the elements; war; riots, mob violence; inability to procure or a general

shortage of labor, equipm ent, facilities, ma terials  or supplies in the open market; failure of transportation; lawful

strikes, lockou ts or actions of labor unions; condemnation; court orders; laws or orders of governmental or military

authorities; or any other cause, whether similar or dissimilar to the foregoing, not within  the control of such Party.

Article 2

Funding and Payment

2.1 Sharing of Joint Facilities Costs.  All of the reas onable costs  and expenses for design,

development and construction of the Joint Facilities in accordance with the Plans and Specifications and other

construction docum ents approved by the Parties (the “Joint Facilities Costs ” or the “Joint Facilities Costs ”),

including without limitation, all customary costs  of fiscal security and all engineering, permitting and inspection

fees, but excluding either Party’s Project Eng ineer ’s fees, sha ll be shared by Seller and Buyer, 50% by Seller and

50% by Buyer (the “Allocab le Shares”), subject to the Roll  Back Tax Credit provided for below.  Pursuant to

Section 9.4 of the Sales Contract, the amount required of Buyer to be deposited with the Escrow Agent to fund

his Allocable  Share of the Joint Facilities Costs  is reduced by, and the Allocable  Share of Seller sha ll be increased

by, $__________, which is the amount agreed to by the Parties as satisfying the rollback tax cred it to Buyer
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provided for in the Section 9.4 of the Sales Contract (the “Roll Back Tax Credit ”).  Attached hereto  as Exhib it

D-2 is a preliminary estima te of the Joint Facilities Costs  (the “Budgeted Joint Facilities Development Costs ”).

Budgeted Joint Facilities Development Costs  may be revised from time  to time  by agreement of the Parties to

reflect the reas onable amount thereof.  The Joint Facilities Costs  sha ll be reduced by the Parties’ Project

Engineers if any of the Joint Facilities are constructed by the City.  The amount required to be deposited by a Party

as Cash or Cash Equivalent Collateral in escrow with the Escrow Agent in connection with Partial Releases sha ll

be likewise reduced and the depositing Party sha ll be entitled to a refund from the Escrow Agent of the portion

of the Cash or Cash Equivalent Collateral deposited by the Party to secure its obligation as to such portion of the

Joint Facilities.

2.2 Escrows and Performance Deeds of Trust.  The Parties’ obligations to pay for and perform

the obligations of this JFDA are secured by the following escrows and are add itiona lly secured by the Performance

Deeds of Trust executed con tem poraneously herewith  by the Parties.  The Trustee under the Performance Deeds

of Trust is and sha ll be an employee or designee of the Escrow Agent.

2.2.1 Joint Facilities Escrow.  The Developing Party and the Non-Developing Party have

executed an escrow agreement (the “Escrow Agreement”) with Stewart Title  of Austin, Inc. (the “Escrow Agent”)

for purposes of establishing escrow accou nts into which Seller and Buyer are to deposit  their  Allocable  Shares

of the Joint Facilities (or Projec t, as the case may be) Costs  prior to the Project Comm encement Date.

Add itiona lly, prior to the Project Comm encement Date the Developing Party and the Non-Developing Party sha ll

deposit  into escrow with the Escrow Agent cash or a clean and unconditional letter of cred it (the “Letter of Credit ”)

in an amount equal to 55% of the Budget to com plete the Joint Facilities or the Projec t, as may be the case (the

“Depo sit Requirement”); provided, however, the Dep osit Requirement for Seller sha ll be increased by an amount

equal to the Roll  Back Tax Credit and the Dep osit Requirement for Buyer sha ll be decreased by the Roll  Back Tax

Credit (as provided in Section 2.1 above).  A Party’s Letter of Credit sha ll be issued by a national bank with assets

of at least $500,000,000 or by other issuer reas onably acceptable to the Parties.  The Letters of Credit sha ll be

draw able  by, and sha ll be drawn upon by, the Escrow Agent from time  to time  in amo unts necessary to pay the

Joint Facilities (or Projec t, as the case may be) Costs.  A Party may substitute  cash for its Letter of Credit.   The

amo unts so drawn by the Escrow Agent or otherwise deposited by a Party with the Escrow Agent together with

any interest earned thereon are called the “Escrow Funds.”  Escrow Funds for the Joint Facilities sha ll be

maintained by the Escrow Agent in escrow accou nts (“Joint Facilities Accounts ”) and shall be held and

disbursed under the terms of the Escrow Agreemen t.  The Parties sha ll at all times keep on deposit  with the

Escrow Agent an amount equal to the Dep osit Requirement as reduced by amo unts prev ious ly disbursed.  Upon

a Party’s notification by either of the Project Engineers that the Joint Facilities Escrow Funds are insufficient to pay

the Joint Facilities (or Projec t, as the case may be)  Costs, each Party sha ll increase its deposit  with the Escrow

Agent by an amount sufficient to fully fund such Party’s Dep osit  Requ ireme nt.  After completion of the Developing

Party’s Responsibilities, if the Escrow Funds exceed the actual Joint Facilities (or Projec t, as the case may be)

Costs  as certified by the Developing Party’s Project Engineer, the remaining Escrow Funds for the Joint Facilities

(or Projec t, as the case may be) sha ll be distributed by the Escrow Agent to the Party entitled thereto.

2.2.2 Collateral Escrow.  As provided in the Performance Deeds of Trust,  each Party may

obta in the release of Partial Release Parc els from the lien and security interest of the Performance Deed of Trust

by depositing Cash or Cash Equivalent Collateral with the Escrow Agent to be held  pursuant to the Escrow

Agreement in a Collateral Escrow Accou nt, in the amount of 200% times the Per Acre Collateral Amount times

the number of acres sought to be released.  The “Per Acre Collateral Amount” is agreed by the Parties to be

$________ per acre for acres to be released out of the Buyer Prope rty and $________ per acre for acres to be

released out of the Retained Prop erty.  The Per Acre Collateral Amount sha ll hereafter be adjusted by the Project

Engineers in accordance with the methodology set out in the Per Acre Collateral Calculation Schedu le attached

hereto.  Funds in a Collateral Escrow Account are pledged by the depositing Party to secure its obligations to the

other Party under this JFDA.

2.3 Draw Requests .  From time  to time  during the construction of the Joint Facilities (or Projec t, as

the case may be), Developing Party sha ll submit  draw reques ts to Escrow Agent and the Non-Developing Party’s

Project Engineer in the form attached to the Escrow Agreement (“Draw Request”), along with copies of invoices

for work and other supporting ma terials  for the specific  costs  for which the payment is then being requested under

the app licable  Draw Request. If Escrow Agent receives no objection from the Non-Developing Party, as provided

in the Escrow Agreemen t, Escrow Agent sha ll either (a) segreg ate and release Escrow Funds to Developing Party

in the case cash has been deposited in the Cash or Cash Equivalent Escrow Account or (b) if a Letter of Credit
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has been deposited into the Cash or Cash Equivalent Escrow Accou nt, issue a draw request to draw down funds

under the Letter of Credit and upon receipt of such funds release the Escrow Funds to Developing Party in the

amount requested in each Draw Request, within  10 days  after the date on which Developing Party subm its such

Draw Request to Escrow Agent.   The existence of an unresolved dispute  among the Parties concerning a current

or prior Draw Request or any other issue sha ll not prevent Developing Party from continuing the construction of

the Joint Facilities, or submitting Draw Requests pursuant to this JFDA, or prevent or affect disbursement of

Escrow Funds by the Escrow Agent to Developing Party pursuant to the Escrow Agreement for Draw Requests

as to amo unts in dispute; provided, no such action sha ll be construed as a waiver by any Party of its rights under

this JFDA or the Escrow Agreemen t.  

Article 3

Rights and Remedies

3.1 Default, Rights and Remedies. If any Party defaults  in the performance of its obligations

hereunder and such defa ult in the case of a monetary defa ult remains uncured more than 10 days  after the non-

defaulting Party has prov ided the defaulting Party with written notice of such defa ult or in the case of a non-

monetary defa ult remains uncured more than 30 days  after the non-defaulting Party has provided the defaulting

Party with written notice of such defa ult (an “uncured Notified Defau lt”), then such non-defaulting Party providing

such notice sha ll have the right, in addition to other rights and remedies availa ble at law or in equ ity, to undertake

and com plete the construction of the Joint Facilities (or a respective Project), and/or to enforce the specific

performance by the defaulting Party of its obligations hereunder and/or to sue the defaulting Party for actual (but

not consequential) damages suffered by the non-defaulting Party as a resu lt of such default.  The rights and

remedies of the Parties hereunder are cumulative and not exhaustive of any rights or remedies to which they

wou ld otherwise be entitled.  Any funds advanced by the non-defaulting Party towards cure of the defa ult of the

defaulting Party (e.g., the posting or payment of funds required to be posted hereunder by the defaulting Party)

sha ll bear interest and be owing by the defaulting Party to the non-defaulting Party on demand and with interest

thereon from the date the funds are advanced by the non-defaulting Party until  repa id by the defaulting Party at

the highest lawful contractual rate.

3.2 Attorneys' Fees.  Any Party to this JFDA who is the prevailing Party in any legal proceeding

against any other Party brought under or with relation to this JFDA or transaction sha ll be add itiona lly entitled to

recover court costs  and reas onable attorney's, fees from the non-prevailing Party.

Article 4

Miscellaneous

4.1 Notices. Notices and other communications provided for here in sha ll be in writing and sha ll be

delivered or mailed and addressed as hereinafter provided. All notices and other com mun ications required or

permitted to be delivered under this JFDA sha ll be deemed received on the earlier or (i) actual receipt,  (ii) if orde rly

delivery of the ma il is not then disrupted or threatened in which event some method of delivery other than the ma il

must be used, 3 business days  after deposit  into the United States ma il, postage prepaid, certified ma il, return

receipt requested, addressed to the authorized representative of the receiving Party at the address stated below

or (iii) 1 business day after deposit  with a nationally recognized overnight delivery service for next business day

delivery to the address of the receiving Party at the address stated herein, or (iv) on the business day sent if sent

by telecopier prior 5:00 p.m.,  Austin, Texas time, and the sending telecopier generates a written sending

confirmation and if on such day the sender also sends such notice by a nationally recognized overnight delivery

service for next business day delivery to the address of the receiving Party at the address stated herein. A Party

may change its address for notice by written notice to the other Parties pursuant to the terms hereof.

[Insert addresses]

4.2 Invalid  Provisions. In case any one or more of the provisions contained in this JFDA sha ll for

any reason be held  to be invalid, illegal or unenforceable in any respec t, such invalid ity, illegality or unenfo rceability

sha ll not affect any other provision of this JFDA, and this JFDA sha ll be construed as if such invalid, illegal or

unenforceable provision had never been contained herein.
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4.3 Governing Law. This  JFDA sha ll be deemed to be made under the laws of the State of Texas

and sha ll for all purposes be construed and enforced in accordance with said  laws except as federal law may

app ly. This  JFDA is perform able  in Travis Cou nty, Texas.

4.4 Covena nts Running With Land/S uccess ors and Assigns. The rights and obligations created

by this JFDA sha ll run with the land and sha ll become the rights and obligations of any subsequent owner(s) of

the Buyer Prope rty and the Retained Prop erty, as applicable.  Parties to this JFDA may assign the rights and

benefits  derived by such Party to assignees without obtaining the prior consent of the other Party; provided,

however, both the assignor and assignee sha ll be liable  for the performance of the ass ignor ’s obligations to the

non-assigning party under this JFDA.

4.5 Amendm ents. This  JFDA may be amended or otherwise modified from time  to time, but only

by a writing signed and acknowledged by all of the Parties, which consent sha ll not be unreasonab ly withheld,

delayed or conditioned.

4.6 Exhibits. Each reference here in to an exh ibit refers to the app licable  exh ibit that is attached to

this JFDA, which exh ibit may be amended by the Parties from time  to time  in accordance with the provisions of

this JFDA. All such exhibits  constitute  a part of this JFDA and are express ly made a part hereof.

4.7 Waive rs. A waiver by a Party of any provision of this JFDA or of any defa ult by any Party must

be in writing and no such waiver sha ll be implied from any omission by a Party to take any action in respect of such

defa ult if such defa ult continues or is repeated. No express written waiver of any defa ult sha ll affect any defa ult

or cover any period of time  other than the defa ult and period of time  specified in such express waiver. One or more

written waivers of any defa ult in the performance of any term, provision, covenant or condition contained in this

JFDA sha ll not be deemed to be a waiver of any subsequent defa ult in the performance of the same term,

provision, covenant or condition contained in this JFDA. The consent or approval by a Party to or of any act or

request by another Party requiring consent or approval sha ll not be deemed to waive or render unnecessary the

consent or approval to or of any subsequent similar acts or requests. No failure by a Party to insist upon or to

enforce any provision of this JFDA, sha ll constitute  or be interpreted as a waiver thereof and no provision of this

JFDA sha ll be interpreted as waived, modified or amended by the acts or conduct of the Parties except as

specifica lly expressed to be such in writing.

4.8 No Partne rship . Neither anything in this JFDA nor any acts of the Parties sha ll be construed or

deemed by the Parties, or by any third person, to create  the relatio nsh ip of principal and agent,  or of partnership,

or of joint venture.

4.9 Exclusive Bene fit of Parties. The provisions of this JFDA are for the exclusive benefit of the

Parties hereto  and owners of the Development and not for the benefit of any third person.  None of the provisions

of this JFDA are intended to make any person a third party beneficiary hereof. This  JFDA sha ll not be deemed

to have conferred any rights upon any third person.

4.10 Time of Essence. T ime is of the essence with respect to the performance of the terms,

provisions, covenants, and conditions contained in this JFDA, provided, however, if any date specified here in or

it the last date of any time  specified here in is a Satu rday,  Sunday or national bank holida y, such date sha ll be

extended to the next following date that is not a Satu rday,  Sunday or national bank holida y.

4.11 Gender.  Words  of any gender used in this Agreement sha ll be held  and construed to include

any other gender, and words in the singular number sha ll be held  to include the plura l, and vice versa, unless the

context requires otherwise.

4.12 Counterp arts.  This  JFDA may be executed in several counterparts, all of which are identical

and all of which counte rparts together sha ll constitute  one and the same instrum ent.

The Parties have executed this JFDA to be effective on the date shown on the first page of this JFDA.

[Signatures and Acknowledgments]
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D.9

Wire Transfer Instructions

Party: ________________________

BANK NAME: ________________________

________________________

ABA ROUTING NUMBER: ________________________

CRED IT TO: Account No. _____________

ACCOUNT NAME:

NOTIFY: ________________________

Telephone:  (___) _________



6 - Page 203 Papering the Deal

_____________________________________________________________________________________

D.10

Sellers’ Certificate

1. ________, ________ and ________, as Sellers, and __________, as Buyer, entered into a Sales

Contract dated _____, 2004, as amended from time  to time  (the “Sales Contract”).  

2. __________ , one of the Sellers, assigned her interest in the Contract to____________ (“Seller”).

3. ____________has or will assign its interest in the Contract to ________ (“Buyer”).

NOW, THEREFORE, each of the undersigned certifies to Buyer that all of Sellers’ representations and

warranties set forth in the Sales Contract are true and correct as of this date.  As of the date hereof, each Seller

owns only an undivided 1/3rd interest in and to the property, rights, interests  and obligations to which this

document pertains, and each such person is bound and obligated hereunder seve rally, and not jointly,  only as to

the undivided interest owned by such person at the time  such obligation arises. 

[signature blocks and date]
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D.11

1099-S REQUEST FOR TAXPAYER IDENTIFICATION
NUMBER AND CERTIFICATION AND ACKNOWLEDGMENT

Section 6045(e) of the Internal Revenue Code of 1986, as amended, requires the reporting of certa in

information with respect to every “real estate transac tion,” as defined in Treasury Regulations Section 1.6045-

4.  You are required by law to provide your correct taxpayer identification number.   If you do not provide your

correct taxpayer identification number,  you may be subject to civil or criminal penalties imposed by law.

From the information you provide below, a Form 1099-S is being produced, and a copy of it will be

furnished to the Internal Revenue Service (the “IRS”) within  the times provided under the app licable  provisions

of the Internal Revenue Code of 1986, and the regulations promulgated thereunder.

Closing Date: __________, 2004

Selle r’s Names: (1)                                                                      

(2)                                                                      

(3)                                                                      

Selle r’s Street Address: Set out below.

Prope rty Sold:  Described on Exhib it A attached hereto  and incorporated herein.

Gross Proceeds from Sale: $                            

Selle r’s Taxpayer Identification Numb er: Set out below.

Respective Selle r’s Share: Set out below.

Have Sellers received, or will Sellers receive, property  or services as part of the consideration for this sale?

YES   _______NO    X

By signing this instrum ent, the undersigned acknowledge receipt of the Transfe ror’s  copy of the completed

1099-S prepared in connection with the sale  of the property  described above.  If you are required to file a

return, a negligence penalty or other sanction may be imposed on you if this item is required to be reported

and the IRS determines that it has not been reported.

Under penalties of perju ry, the undersigned hereby certifies on this ____ day of May,  2004 that all of the above

information, specifica lly including the Selle r’s taxpayer identification number,  is correc t.  

# Seller Seller’s  Address SSN/ID  No. Seller’s

Share

Signatu re

(1) 1/3

(2) 1/3

(3) 1/3
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D.12

Closing Agreement

This  Closing Agreement is entered into by and between _____________, a

_____________________ (her ein  re fer red to as “Seller”), and__________________, a

__________________ (herein referred to as “Buyer”), for and in consideration of the following recita ls and

agreements, and Ten Dollars ($10.00) and other valua ble considerations.

A.  Background

1. Sale .  Seller is the owner of an apartment project (the “Property”) in Austin, Texas, known as

“____________Apartments ” located on and including the land described in Schedu le A attached hereto (the

“Land”).  Seller and _____________ have entered into a Comm ercial Earnest Money Contract (the

“Contract”) dated _________, 200__, which was escrowed with _____________ Title  Company (the “Title

Company”).  The Contract was subsequently extended to provide for a closing date on or about the date of

this Closing Agreement (the ____________ Contract as extended and amended is referred to here in as the

“Sales Contract”).

2. Closing Docum ents .  In connection with the closing of the sale  of the Prope rty from Seller to

Buyer, the parties have executed and/or delivered the following docum ents to each other (the “Closing

Docum ents”):  

2.1 a General W arranty Deed executed by Seller conveying the Land, impro vements

and appurtenances thereto to Buyer; 

2.2 an  Assignment  and Assumption Agreement for Leases and Secur ity Deposits

executed by Seller and Buyer assigning certa in apartment leases listed on a rent roll certified by the Seller to

Buyer, and the rents and security depos its thereunder and laundry leases to Buyer;

2.3 a Tax Payment Agreement concerning post closing verification and adjustment of ad

valorem taxes for 200__ that had to be estimated at closing; 

2.4 an All Bills Paid  Affidavit executed by Seller as to the payment of its bills, including

bills for services and taxes, and as to other matters there in specified; 

2.5 a Certificate of Non-Foreign Status to be Completed Upon Transfer of United States

Real Prope rty Interests  executed by Seller; 

2.6 Closing Statem ents prepared by the Title  Com pany; and 

2.7 this Closing Agreement whereby each party acknowledges certain matters

concerning the sale  to Buyer.

B.  Agreement

NOW, THEREFORE:

1. Buyer.  _______________ is referred to as “Buyer” or “Grantee” in the Closing Docu men ts

and as “Buyer” or “Purchaser” in the Sales Contract.

2. Reaffirmation of Sales Contract Representations and Warranties.  Seller and Buyer

reaffirm to each other the representations and warranties made to each other, as Seller or Buye r, as the case

may be, to the Sales Contract, subject as to Seller to the time  limit  for survival contained in Paragraph ___ of

the Sales Contract.
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3. AS IS.  BUYER HEREBY ACKNOWLEDGE AND AGREE THAT (I) THE PROPERTY IS

BEING TRANSFERRED  “AS IS” WITH ALL FAULTS AND WITHOUT WARRANTY OR

REPRESENTATION, EXPRESSED OR IMPLIED, AS TO THE PHYSICAL CONDITION OF THE

PROPERTY; W ITH BUYER ASSUMING ALL RISK OF UNSUITABLE CONDITIONS ON THE PROPER TY,

INCLUDING THE STRUCTURAL AND/OR MECHANICAL FITNESS OF THE PROPER TY; THERE ARE NO

WARR ANTIES OR REPRESENTATIONS AS TO THE HABITABILITY, SUITABILITY OR FITNESS FOR A

PARTICULAR PURPOSE OR AS TO COMPLIANCE OF THE PROPERTY WITH LAWS  AND

REGULATIONS; AND (II) SELLER HAS NO KNOWLEDGE OF BUY ER’S  ASSUMPTIONS OR BELIEFS

CONCERNING THE PROPER TY.

4. Waiver of DTPA.  To the extent permitted by law, Buyer waives the provisions of the

Texas Deceptive Trade Practices Act, Chapter 17, subchapter 17.41 through 17.63, inclusive, Verno n’s

Texas Codes Annotated, Business and Commerce Code.

5. Title Commitment and Survey.  Seller has caused to be furnished to Buyer a Comm itment

for Title  Insurance issued by the Title Company as GF # ____________ committing to insure the title to the

Prope rty as being in Buyer, subject only to the matters and exceptions set forth therein, and which has been

issued and down dated to the closing date and a Survey prepared by ____________ Engineering as Job No.

__________certified as of __________, 200_  depicting the Prop erty, including its property  lines and set back

lines and the placement of impro vements in relation thereto.  Subject to the satisfaction of the requirem ents of

the Title  Company noted in Schedu le C of the Comm itment for Title  Insurance, Buyer acknowledges

acceptance of the Comm itment for Title Insurance and the Survey and the matters and exceptions reflected

therein.

[Execution and date]
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D.13

Post-Closing Agreement

This  Post-Closing Agreement (“Agreement”) is entered into effective as of___________, 200__, by

(“Seller”) and________ (“Buyer”).

A.  Background

1. Sales Contract.  Buyer and Seller entered into a Sales Contract dated effective

______________, 2004, which was amended ten times by the First through Tenth  Amendm ents to

Agreement of Purchase and Sale  (as amended, the “Sales Contract”) covering approxim ately __________

acres of real property  located _______________ of the intersection of _______________ and ___________,

in or near the _________________ Planned Unit  Development and Conceptual Land Use Plan, City of Austin

Case No. ____________ (the “PUD”).

2. Post-Closing Actions.  Buyer and Seller desire to close the purchase of the Prope rty

described in the Purchase Agreement and to set forth here in their  agreement with regard to the handling of

certa in matters after the Closing takes place.

B.  Agreement

1. Defined Terms.  Except as specified to the contract in this Agreemen t, all defined terms in

the Purchase Agreement have the same meanings in this Agreemen t.

2. PUD Amendm ents.  Seller has no obligation to take further action but hereby agrees to

reas onably coope rate with Buyer to (i) obta in clarification as to the applicab ility of critical environmental

features, (ii) adm inistra tively correct the zoning of the research and development tract to include less intense

uses, and (iii) adm inistra tively correct the PUD to provide mixed parking on Lot __, Block __ and Lot __, Block

__ of the Non-Preserve  Prop erty.

3. TNRCC Letter.  Seller has no obligation to take further action but hereby agrees to

reas onably cooperate  with Buyer to obta in a “no further action” letter from the Texas Comm ission on

Environmental Quality with respect to the removal of the underground storage tank from the Prop erty.

4. Plats.  Seller has no obligation to take further action but hereby agrees to reas onably

coope rate with Buyer to process the final subdivision plats and related docum ents for final approval from the

City of Austin.

5. 10(a) Perm it.  Seller agrees to reas onably coope rate with Buyer and perform all acts required

or reas onably necessary under Federal regulations to effect the transfer of the Perm it, including but not limited

to preparing and filing a joint submission of Buyer and Seller with the U.S. Fish and W ildlife Service.

6. City Approvals .  Seller agrees to reas onably coope rate with Buyer in obtaining approval

from the City of Aus tin for the assignment of the Right of W ay Encroachment License Agreement No.

____________ and the assignment of the Subdivision Construction Agreement adopted December 10, 2003,

between the City of Austin, Texas, and Assignor, as recorded at Volume ________, Page ___ in the Real

Prope rty Records of Travis Cou nty, Texas.

7. PHTs.  The Retained Prope rty and the Buyer Prope rty are subject to the Tra ffic Phasing

Agreement and Restrictive Covenant (“City Phasing Agreement”) and the Phasing Agreement (“County

Phasing Agreement”) recorded, resp ective ly, in Docume nt 20041111 and Document 20042222, Official

Pub lic Records of Travis Cou nty, Texas.  New InterPort hereby allocates and assigns to Buyer and the Buyer

Prope rty the first 2503 PHTs availa ble under and as contemplated in the City Phasing Agreemen t, and sha ll

diligen tly pursue and obta in the consent of the City of Aus tin to such assignm ent.  Except to the extent

express ly provided otherwise in the Restrictive Covenant and/or the JFDA, New InterPort sha ll arrange for and
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deposit all fiscal security as provided for in the City Phasing Agreemen t, sha ll be sole ly resp ons ible for all

requirem ents under the City Phasing Agreement and the Coun ty Phasing Agreemen t, and sha ll indemnify and

hold  harmless Buyer and the Buyer Prope rty from and against all damages, claims, costs  and expenses

(including attorneys  fees and court costs) arising in connection with the City Phasing Agreement and the

Coun ty Phasing Agreemen t.  Once Buyer has received a final plat as to the Buyer Prop erty, this indem nity

sha ll expire.

8. LUEs.  Seller has obtained from the City of Aus tin approval of a Water and Wastewater

Service Extension Request (“SER”) for water (SER No. 2004), a copy of which is attached hereto.  The parties

agree and confirm that each party may at any time and from time  to time  request and obta in water and/or

wastewater service from the City of Austin, based on the SER and subject to and in compliance with all

app licable  rules and regulations.  Except to the extent express ly provided otherwise in the Restrictive

Covenant and/or the JFDA, Seller sha ll be sole ly resp ons ible for any and all requirem ents and conditions

under the SER, and sha ll indemnify and hold  harmless Buyer and the Buyer Prope rty from and against all

damages, claims, costs  and expenses (including attorneys  fees and court costs) arising in connection with the

SER. Seller hereby assigns and transfers to Buyer all rights and entitlements relating to the Buyer Prope rty

arising under the SER.  Neither party shall take any actions which resu lt in a material adverse effect on the

SER.  Once Buyer has received a final plat as to the Buyer Prop erty, this indem nity sha ll expire.

9. Preliminary Plan and Flood Plain Matters .  The Retained Prope rty and the Buyer Prope rty

are subject to the Preliminary Plan of InterPort  (“Preliminary Plan”) subdivision plan approved by the City of

Austin (COA Case No. C2004).  Seller has submitted to the Federal Emergency Management Agency

(“FEMA”) a request for revision to the Flood Insurance Rate Map (“FIRM Request”) relating to the

development project (FEMA Case No.2003).  Except to the extent express ly provided otherwise in the

Restrictive Covenant and/or the JFDA, Seller sha ll diligen tly pursue and com plete the FIRM Request, sha ll be

sole ly resp ons ible for any and all requirem ents and conditions under the Preliminary Plan and the FIRM

Request, and sha ll indemnify and hold  harmless Buyer and the Buyer Prope rty from and against all damages,

claims, costs  and expenses (including attorneys  fees and court costs) arising in connection with the

Preliminary Plan and/or the FIRM Request.  Once Buyer has received a final plat as to the Buyer Prop erty, this

indem nity sha ll expire.

10. Escrow.  The parties have arranged an escrow of funds and/or other fiscal surety pertaining

to certa in obligations and provisions of this Agreemen t, as set forth in the Escrow Schedu le attached hereto.

11. Default, Rights and Remedies.  If any party defaults  in the performance of its obligations

hereunder and such default  remains uncured more than thirty (30) days  after any non-defaulting party has

provided the other party with written notice of such default,  then such non-defaulting party providing such

notice sha ll have all rights and remedies availa ble at law or in equ ity, including the right to enforce the specific

performance by the defaulting party of its obligations hereunder or to sue the defaulting party for actual (but

not consequential) damages suffered by the non-defaulting party as a resu lt of such default.   

12. Miscellaneous.

12.1 Notices.  Notices and other communications provided for here in sha ll be in writing

and sha ll be delivered or mailed and addressed as hereinafter provided. All notices and other communications

required or permitted to be delivered under this Agreement sha ll be deemed received on the earlier or (i)

actual receipt,  (ii) if orde rly delivery of the ma il is not then disrupted or threatened in which event some method

of delivery other than the ma il must be used, 3 business days  after deposit  into the United States ma il,

postage prepaid, certified ma il, return receipt requested, addressed to the authorized representative of the

receiving party at the address stated below or (iii) 1 business day after deposit  with a nationally recognized

overnight delivery service for next business day delivery to the address of the rece iving Party at the address

stated herein, or (iv) on the business day sent if sent by telecopier prior 5:00 p.m.,  Austin, Texas time, and the

sending telecopier generates a written sending confirmation and if on such day the sender also sends such

notice by a nationally recognized overnight delivery service for next business day delivery to the address of the

receiving Party at the address stated herein. A party may change its address for notice by written notice to the

other parties pursuant to the terms hereof.
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12.2 Reasona ble Cooperation.  For purposes of this Agreemen t, Selle r’s obligation to

reas onably coope rate with Buyer sha ll in no event require Seller to expend any material amo unts of money,

whether to third parties, regulatory entities or profess ionals  assisting Seller in connection therewith.

12.3 Counterp arts.  This  Agreement may be executed in several counterparts, all of

which are identical and all of which counte rparts together sha ll constitute  one and the same instrum ent.  To

facilitate execution of this Agreemen t, the parties may execu te and exchange by telephone facs imile

counte rparts of the signature pages of this Agreemen t.

12.4 Texas Law to Apply .  This  Agreement sha ll be construed under and in accordance

with the laws of the State of Texas, and all obligations of the parties created hereunder are perform able  in

Travis Cou nty, Texas.

12.5 Legal Construction.  In case any one or more of the provision contained in this

Agreement sha ll for any reason be held  to be invalid, illegal,  or unenforceable in any respec t, such invalidity,

illegality,  or unenfo rceability sha ll not affect any other provision hereof, and this Agreement sha ll be construed

as if the invalid, illegal,  or unenforceable provision had never been contained herein.

12.6 Prior Agreement Superseded.  This  Agreement constitutes the sole  and only

agreement of the parties and supersedes any prior understandings or written or oral agreements between the

parties respecting the subject matter hereof.  This  Agreement may only be amended by a written docum ent,

signed by both Seller and Buyer, and it may not be amended orally.

12.7 Time of Essence.  T ime is of the essence in this Agreemen t.

12.8 Attorney’s  Fees and Costs .  In the event of litigation related to this Agreemen t, the

non-prevailing party sha ll be obligated and agrees to pay reas onably attorney’s  fees and expenses to the

prevailing party,  whether at the trial or appellate  level.

12.9 Succes sors and Assigns.  This  Agreement sha ll be binding on and shall  inure to

the benefit of the parties hereto  and their  respective successors  and assigns.

[signature block]
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D.14

Closing Binder

A. Title Company Docum ents

Tab Document

A.1 Closing Statem ents

A.2 Updated Title  Comm itment

A.3 Insured Closing Services Letter

A.4 Joint Escrow Instructions

A.5 Buyer’s Title  Approval Letter

A.6 Written authorization from Seller and from Buyer to pay closing costs  or charges allocated to

each party pursuant to Instructions

A.7 Invoice from broker

A.8 Selle r’s Affidavit of Debts  and Liens

A.9 Non-Foreign Certificate

A.10 Selle r’s Certificate

A.11 Lender’s  Partial Release

A.12 Lender’s  Consent to , JFDA, Detention Pond Participation and Sheltered Owner Designations

B. Pre-Closing Docum ents

Tab Document

B.1 Pond Declaration

B.2 Designation of Additional Participating Prope rty in Regional Storm Water Detention Pond

B.3 Designation of Sheltered Owner under CC&Rs

B.4 Side Letter Agreement
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C. Closing Docum ents

Tab Document

C.1 Deed

C.2 Assign men ts

C.2.1 Assignment of Development Rights  and Appurtenances

C.2.2 Assignment of Subdivision Construction Agreement

C.2.3 Partial Assignment and Assumption of BCCP Agreement and Participation Agreement

C.2.4 Assignment of ADTs

C.2.5 Assignment of Selle r’s Interest In Buyer’s Con sultant’s W ork Product

C3 Performance Deed of Trust

C4 Assumption of Subdivision Construction Agreement

C5 Memorandum  of Post-Closing Agreement and JFDA

D. Post-Closing

Tab Document

D.1 Post-Closing Agreement

D.2 Joint Facilities Development Agreement (“JFDA”)

D.3 Escrow Agreement

D.4 Each party listed as Additional Insureds on each othe r’s CGL and on Con tractor’s CGL
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1

III.  Chart  of Development Docum ents - Condominium MOB

The following is a chart of docum ents that will need to be prepared by us in connection with your

proposed condominium conversion project.   Included are docum ents at the following Tabs:  (A) Checklists, (B)

a Condominium Document Package, (C) a Sales Package, (D) a Sales Closing Package, (E) a Condominium

Association Formation Package, and (F) an Association Formation Package.

(A) Statute and Checklists.

# Document Title Comm ents

A.1 Texas Uniform Condominium

Act (“TUCA”)

Attached is a copy of TUCA.  I suggest that you furnish each

Buyer with a copy of TUCA.  In order to draft the Declaration

for your Projec t, you will need to furnish us with certa in

information required by TUCA.  TUCA contains both

mandatory provisions and provisions that app ly in the absence

of a contrary provision in the Declaration establishing the

Condominium Regime. 

Your attention is specifica lly called to the following provisions

of TUCA:

1. Developer Rights.  §§ 82.003(a)(12) and (22);

82.055(14) and (15); 82.060; 82.065; 82.103(c),

(d) and (e); 82.105; 82.112(c).

2. Plan or Plat.  §§ 82.003(a)(18) and (19); 82.059. 

3. Unit  Boundaries.  § 82.052 including 82.052(4).

4. Condominium Information Statemen ts.  §§

82.152, 82.153. 

5. Promotional Materials.  §§ 82.162 and 82.163.

§82.152 perm its parties to a non-residential condominium

project to waive the application of the purchaser protection

provisions contained in Subchapter D of TUCA (§82.151-.164).

Although we have provided in the Sales Contract for waiver of

this Subchapter as to your sales program, it will be helpf ul for

your to review and be familiar with these provisions of TUCA

as the set out types of information that we suggest be

delivered to prospects.  W e have drafted an alternative form of

disclosure certificate, a Comm ercial Condominium Information

Statem ent, for delivery to prospe cts (see Tab 3 below.

A.2 Checklist of Provisions and

Questions for Preparation of

the Declaration

You will need to provide us with the information requested in

this Checklist in order for us to draft the Declaration.
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# Document Title Comm ents

A.3 Checklist of Sales Contract

Provisions

This  is a preliminary Checklist as to provisions to be included

in the Sales Contract (See Tab C.1  for a preliminary form of

Sales Contract).  Based on information provided to us in

connection with our preparation of the various document

packages, we will periodica lly revise the Sales Contract.

(B) Condominium Docum ents Package.

# Document Title Comm ents

B.1 Declaration of Covenants,

Conditions and

Restrictions

(04/15/04 ed.)

Once the Dec laration is drafted it should be furnished to the

Title  Company handling the closing of the sales for its review

and approval prior to initiating sales of units.  Also, the Title

Company should be requested to file the Condominium

Dec laration and issue a pro forma title commitment for your

use in connection with marketing of units.  The recording

information will be used in the  Comm ercial Condominium

Information Statement delivered to buyers prior to their

execution of a Sales Contract (see Tab __).  You will also

need to have the Declaration reviewed and approved by the

existing lender prior to filing.  This  lender will need to approve

converting the units to condominiums and agree to release its

lien as to each unit on closing of a sale  of such unit.

B.2 Exhib it A - Legal

Description

(04/15/04 ed.)

The legal description contained in the deed into the Declarant

will be used for this purpose, unless there has been a

subsequent re-platting of the Prope rty or other action affecting

the description.

B.3 B.3.1 Exhib it B - Plat

and Plan of

the Property

See §§ 82.003(a)(18) and (19); and 82.059 of TUCA for

requirem ents to be addressed in the Plat.  The Plat will need

to be prepared and certified by a surveyor or engineer and the

Plans certified by an architec t. 

 

B.3.2 Certificates

(04/15/04 ed.)

Attached are forms of a Surveyor’s  Certific ate and an

Arch itect’s  Certificate  for completion by the surveyor and

architect and attachment to the Declaration to be included in

the Commer cial Condominium Information Statem ent.  These

certificates will need to be provided to the Title  Company for

their  approval prior to undertak ing the sales program.  Exh ibit

B and the certificates will need to be updated prior to filing of

the Declaration.

B.4 Exhib it C - Percentage of

Ow nersh ip of Common

Elements

(04/15/04 ed.)

See § 82.057(c)(1) of TUCA perm its the units to have different

schemes for ownersh ip percentages and votes.  It is typical to

allocate 1 vote to each unit, but to allocate to each unit a %

allocation of the common  elements based on relative square

footage of the units.  The enclosed chart contemplates 1 vote

per unit and an allocation of interests  in the common  elements

based on square footage ratios.
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B.5 Exhib it D - Encumbrances

(04/15/04 ed.)

This  Exhibit is to con tain a listing of all encumbrances

affecting the Prope rty (e.g., recorded restrictions, easements,

and liens; and unrecorded management agreements).   This

Exh ibit will be based on the Schedu le B exceptions contained

in a Title  Comm itment to be obtained from the Title  Company

handling the closings of the sales.

B.6 Exhib it E - Articles of

Incorporation of the

Association

(04/15/04 ed.)

This  Exh ibit is the form of Articles of Incorporation to be

executed by the incorporator of the property  owners’

association and filed of record with the Secretary of State prior

to the conveyance of the first condominium unit.  See Tab __

below.  For filing convenience I will execu te the Articles as

Incorporator and cause them to be filed with the Secretary of

State.  Please confirm that the persons I have designated the

right persons as the initia l Directors to organize  the

Association and to serve until  replaced by election of the Unit

Owners.  Depending on Unit  sales and exercise by the

Declarant or successor Declarant of the reserved Special

Declarant Rights, one or more or all of these initial Directors

may continue as the elected Directors.

B.7 Exhib it F - Bylaws

(04/15/04 ed.)

This  Exh ibit is the form of Bylaws to be adopted by the initial

Board of Directors of the Association.  The initial Board of

Directors is named in the Articles of Incorporation.  See Tab

__ below.

B.8 Exhib it G - Management

Certificate

(04/15/04 ed.)

This  Exh ibit is a document required by §82.116 of TUCA to be

completed and filed of record by the Dec larant prior to the

closing of sales of units in the Projec t.

B.9 Exhib it H - Consent of

Decla rant’s Mortgagee

(04/15/04 ed.)

Several completed executed originals of the Declaration will

need to be provided to the Project’s  construction lender for its

review and approval prior to filing of the Declaration.  This

Exh ibit is the form of Consent that your lender will need to

execu te prior to filing of the Declaration.

B.10 Exhib it I - Rules and

Regulations

(04/15/04 ed.)

This  Exh ibit is a form of Rules and Regulations to be adopted

by the initial Board of Directors of the Association at its

Organizational Meeting.  See Tab __ below.

B.11 Exhib it J - Notice of

Substantial Completion

B.12 Exhib it K - Notice of Rev

B.13 Exhib it L - Architectural

Guidelines
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B.14 Notice of Dedicato ry

Instrument

(C) Sales Package.

# Document Title Comm ents

C.1 Sales Contract

(04/15/04 ed.)

The Sales Contract is patterned after (but not identical to) the

TREC form of Condominium Sales Contract used in

connection with the sale of residential condominiums.  The

TREC  form is familiar to brokers.  

Under Tab __ is a Checklist of Provisions addressed in the

Sales Contract.  Based on information yet to be provided and

decisions yet to be made, the Sales Contract likely will need to

be revised prior to its use in the sales program.  It is possible

that the Project’s construction lender will want for the Selle r’s

rights under the Sales Contract to be collaterally assigned to

the lender in connection with its construction loan.

You will need to give consideration to whether you will make

arrange men ts with a conventional lender to com mit  to make

finan cing availa ble on the Projec t.  If so, you will need for the

take-out/finish-out lender to review and approve the

condominium documentation and issue a loan commitment for

you to provide to your buyers.

The Sales Contract is set up for alternative “check the box”

types of sales:  (1) sale  of a Building Site Only  if the Buyer is to

construct the Building She ll and Finish-O ut; (2) sale  of a

Building She ll if the Buyer is to construct the Finish-O ut; and

(3) sale  of a Finished-Out Unit  for cases where the Seller is

selling a completed Unit  on a turnkey bas is for the Buyer.1

Attachments  to Sales

Contract

Accompanying the Sales Contract are various docum ents

required or advis able  to be furnished to a condominium unit

purchaser. TUCA perm its parties to waive the delivery to a

buyer before its execution of a sales contract of a

Condominium Information Statement (CIS) in connection with

the sale  of non-residential condominium projects.  W e have

included a waiver in the Sales Contract of the TUCA provision

requiring you to deliver a CIS to each buyer.  A CIS is a

relatively complicated docum ent.  Its elimination will simply

your sales literature.  However, we have incorporated into the

Sales Contract some of the disclosure items otherwise

contained in a CIS to assist in educating the buyer as to what it

is buying.  These disclosures are included in a Comm ercial

Condominium Information Statement form which we are

providing (“CCIS ”).

To be attached to the Sales Contract are the following

docum ents (the “Attachments ”).
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C.2 CCIS

C.2.1 Site Plan This  Attachment is to be prepared by you and

depicts/describes the Unit  being sold.

C.2.2 Allocations

(04/15/04 ed.)

This  Attachment sets out the allocation of voting and

assessment % to the Unit.

C.2.3 Budget This  Attachment is a pro forma budget for the 1st year of

operations.

C.2.4 Title

Exceptions

This  Attachment is a  listing of all title exceptions (a copy of a

pro forma title commitment issued by the Title  Company can

be this exhibit).  I recommend  that the Title  Comm itment be

issued as of a date after the recording of the Declaration so

that is reflected in the Title  Com mitm ent.

C.2.5 Condo Doc.s This  Attachment is copy of the Declaration, including the

Articles of Incorporation of the Association, the Bylaws, Rules

and Regulations, Architectural Guidelines.  See Tabs B6, 7,

10 & 13.  You may wish to package this Attachment along with

the attachments 2.1 - 2.4 into a separa te booklet to be

delivered along with the Sales Contract and receipted for by

the Buyer.

C.3 Buyer’s Receipt

(04/15/04 ed.)

¶ 2 of the Buyer’s receipt contains 3 blanks to be marked as

appropriate.  By checkmarking the first 2 blanks, the Buyer

certifies that it received the Attachm ents before the Buyer

signed the Sales Contract and certifies that it received the

Sales Contract signed by the Buyer.

C.4 “Check-the-Box” Addenda

C.4.1 Bldg. Site Only Building Site Only  Addendum.  This  Addendum is for use in

cases where the Seller is selling only a Building Site to the

Buyer and the Buyer is constructing the Building She ll and

Finish-Out with its own contractor other than the Seller.

C.4.2 Shell Unfinished-Out Shell  Space Addendum.  This  Addendum is

for use in cases where the Seller is selling an unfinished out

Building She ll to the Buyer and the Buyer is completing the

Building She ll with its own contractor other than the Seller.

C.4.3 Turnkey Sale of a Finished-Out Unit.  This  Addendum is for use in

cases where the Seller is selling a Unit  on a turnkey bas is

(completed Building She ll with Finish-Out).

C.5 Addendums and

Schedules to  Accompany

C4 Addenda

For Use With:

C.5.1–Use C.5.1.1-3 .5.1.5 with C.4.1  and C.4.2  where Buyer is

undertaking construction of She ll or She ll and Finish-O ut.

C.5.2–Use with C.4.3  if Seller is constructing Unit  on a Cost

Plus Bas is as opposed to a Fixed Fee Basis.
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C.5.1 Buyer

Construction

C.5.1.1 Insurance Schedule and Construction

Contract Addendum.  This  Addendum perm its

Seller to require the Buyer to meet certa in

minimum standards for insurance, including

requiring that the Buyer and/or its contractor

designa te the Association and the

Seller/Declarant as additional insureds on the

Buyer’s and/or its con tractor’s CGL policy and

requiring them to provide Certificates of

Insurance proving coverage.  Add itiona lly, this

Addendum perm its the Seller to require Buyer

and its contractor to waive and indemnify as to

claim s against the Association and the

Seller/Declarant for construction related

accidents.

C.5.1.2 Insurance Schedule.  This  schedu le needs to be

reviewed by the Selle r’s insurance agent and

limits and coverages approved or revised.

C.5.1.3 Certificate of Liability Insurance.  This

certificate  needs to be reviewed by the Selle r’s

insurance agent and limits and coverages

approved or revised.

C.5.1.4 Certificate of Property Insurance.  This

certificate  needs to be reviewed by the Selle r’s

insurance agent and limits and coverages

approved or revised.

C.5.1.4 Attachment to Contractor’s  Certificate of

Insurance.  This  is an attachment to accompany

C. 5.1.3 and C.5.1.4 .  It may need to be split  into

separa te attachm ents depending on whether the

same agent issues on behalf of each of the

carriers providing the respective Liability and

Prope rty Insurance.  The Attachment and the

Certificates call for the agent to provide a copy of

the Additional Insured and other forms of

requested endorsements.  These endors eme nts

must be reviewed as part of the Associa tion’s

approval of the proffered insurance to assure that

insurance specifications are being met.

C.5.1.5 Schedule of Provisions for Construction

Contracts.  

C.5.2 Seller

Construction

Sale of a Finished-Out Unit  – Cost Plus Addendum.  This

Addendum is for use with C4.3 if Seller is providing a

completed Unit  on a Turnkey Bas is and if the Finish-Out is on

a Cost Plus Basis.
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C.5.3 Pre-Closing

Walk-Through

Inspection

C.6 TREC Form Agreement for Mediation; Information About Brokerage

Services.  This  form is required by the Texas Real Estate

Comm ission (TREC) to be signed by the parties in

transactions involving real estate agents.

C.7 Addendum

(D) Closing Package.  

# Document Title Comm ents

D.1 Deed

(04/15/04 ed.)

The deed will be completed at the time  of sale  based on an

updated Title  Comm itment and after recording of the

Declaration.

D.2 Management Certificate

(04/15/04 ed.)

The manager of the Project will need to execu te and deliver to

each buyer at closing a Management’s  Certificate  as requ ired

by § 82.116 of TUCA.

D.3 Seller’s  Assignment of

Man ufactu rer’s Limited

Warranties

(04/15/04 ed.)

The Sales Contract contemplates an assignment by the Seller

to Buyer of any manufa cture r’s warranties incorporated into the

units.

D.4 Seller’s  Limited Warranty

(04/15/04 ed.)

This  form sets out limits as to the warran ty of work mansh ip

that otherwise wou ld be implied in connection with the sale  of

the units.  Texas law perm its parties to contract as to the terms

of the warran ty of workmanship.  This  form identifies what the

developer will do post closing under its limited warran ty of

workmanship.

(E) Condominium Association Formation Package.

# Document Title Comm ents

E.1 Reservation of Corporate

Name for Association

I have reserved the name, “______________ Office Park

Condominium Owners’ Association, Inc.” with the Secretary of

State.

E.2 Directors’ Meetings

(04/15/04 ed.)

Attached are sam ple docum ents for Directors meetings.  The

Articles of Incorporation will name initial directors appointed by

you to organize  the Association.  Thereafter following the First

Meeting of the Members, the Directors elected at the First

Meeting of Members will conduct the First Annual Meeting of

Elected Directors.
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E.2.1 Organizational Meeting

(04/15/04 ed.)

An organizational meeting of the directors needs to occur after

the Articles of Incorporation are filed with the Secretary of

State and before the First Meeting of the Members.  The

Directors appointed by the Declarant serve until  the First

Annual Meeting of the Members.

Agenda Enclosed is the Agenda for the Organizational Meeting of the

Directors.  At this meeting of the Directors, the following

business cou ld be undertaken:  

(1) Management Agreement.  Item 12 - Approval of

the management  ag reement  wi th  the

management service.  

(2) Budget.  Item 14 - Approval of the Budget and

asses sme nts of the Members.

(3) Third Party Services.  Item 13 - Approval of

other third party service contrac ts (e.g., cab le

system, security system). 

(4) Bank Account.  Item 9 - Establishment of bank

accou nt.

(5) Insurance.  Approval of insurance program.

(6) Comm unity Policies.  Item - 15 - Adoption of

Com mun ity Policies.

Minutes Enclosed is a draft of the Minutes of the Organizational

Meeting of the Board of Directors

E.2.2 First Annual Meeting of

Elected Directors

(04/15/04 ed.)

The First Annual Meeting of the Board of Directors occurs after

the First Annual Meeting of the Members, as new Directors are

to be elected at the First Annual Meeting of the Mem bers to

succeed to the Board of Directors appointed by the Declarant

in the Artic les of Incorporation.  Until  the expiration of the

Declarant Control Period, as long as the Declarant con trols  a

majo rity of the votes, it can control the election of the Directors.

Agenda Enclosed is an Agenda for the First Annual Meeting of the

Board of Directors.  The Agenda will include such items as

election of officers and approval of the Budget and

Assessments.

Minutes Enclosed is a draft of the Minutes of the First Annual Meeting

of the Board of Directors.

E.3 Members’ Meetings
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E.3.1 First Annual Meeting

(04/15/04 ed.)

Agenda Enclosed is an Agenda for First Annual Meeting of Members.

Affidavit  of Notice Enclosed is an Affidavit to be executed in connection with the

giving of notice of Annual Meetings of the Members.

List of Mortgagees Enclosed is a List of Mortgagees entitled to notice of meetings

of the Association as permitted by § 7.2 of the Declaration.

Some lenders require that they be provided with notice of

meetings or at least that the Condominium Docu men ts provide

that lenders be provided with notice of Meetings, if the lender

reques ts that it be notified.  Unless a lender has requested that

it be notified of Meetings, no notice is required.

Minutes Enclosed is a draft of Minutes of First Annual Meeting of the

Members.  Attached as Exh ibit A to the Minute s is a List of

Mem bers Entitled to Notice of Annual Meeting and Mem bers

Present in Person or by Prox y.

(F) Association Operation Forms.

# Document Title Comm ents

F.1 Resa le Certificate

(04/15/04 ed.)

Enclosed is a form of Resa le Certificate  required to be

delivered by the Association to a buyer upon request pursuant

to TUCA §82.157.

F.2 Condominium Lien

Affidavit

(04/15/04 ed.)

Enclosed is a form for use by the Association in the event of

non-payment of assessments.
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2
Checklist of MOB Condominium Sales Contract Provisions

The following is a Checklist of provisions in the MOB Condominium Sales Contract and its Attachm ents

Sales Contract

¶ Paragraph Heading Comm ents

2A Property The Sales Contract calls  for there to be attached as Addenda

a Site Plan depicting the layout of the Building on the Prope rty

and a Floor Plan of the Unit .  Attached to the Sales Contract

are cover sheets  for these Addenda containing various

disclaimers.  The Sales Contract contemplates an

assignment without recourse of any manufacturer’s

warranties on “consumer products” incorporated into the

Units.

2B Condominium 

Docum ents

The Sales Contract provides alternative boxes as to whether

Buyer has received a copy of the Condominium Docu men ts

prior to executing the Sales Contract.  The Texas Uniform

Condominium Act perm its parties to a nonresidential

condominium sales contract to waive the Purchaser

Protections set out in Subchapter D of TUCA.  These

protections include a requirement that the Buyer be provided

with a copy of the Condominium Docu men ts and a

comprehensive Condominium Information Statemen t

prepared in accordance with TUCA.  I have added a provision

to Paragraph 2C whereby Buyer waives the provisions of

Subch apter D of TUCA.  Desp ite having done so, I have

drafted the Contract to provide by contract some of the

protections of Subchapter D of TUCA, such as providing the

Buyer before or after execution of the Contract with the

Condominium Docu men ts and a Comm ercial Condominium

Information Statem ent.  This  approach will avoid  the rigors of

preparing a Condominium Information Statement meeting

and continuing to com ply with the rigors of Subchapter D of

TUCA, but affording the Buyer with these documents.  This

approach also allows for full disclosure.  Buyer should sign

the separa te Receipt for the Condominium Docu men ts

signifying that it received and reviewed the Condominium

Documents.  I have provide a form of Receipt in the Sales

Package.

2C Commercial Condominium

Information Statement

The Sales Contract states that the Buyer has received a copy

of the Comm ercial Condominium Information Statement prior

to executing the Sales Contract.  The Buyer should sign the

separa te Receipt for the CCIS  signifying that it received and

reviewed the CCIS  prior to executing the Sales Contract.  As

noted above, the Sales Contract provides for waiver by Buyer

of application of the provisions of Subchapter D of TUCA to

the transaction.  I have provided in the Sales Contract this

waiver.  However, I have included in the Sales Contract an

alternative form of disclosure document (the CCIS) so that

this type of information is provided to a Buyer in connection

with its decision to buy a Unit.
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3 & 4 Sales Price

5 Earnest Money The Sales Contract provides for an initial amount of Earnest

Money payable at contract execution and an optional

additional amount to be deposited "within  ___ days" after

contract execution.  The Title  Company selected by the Seller

acts as the escrow agent.

6 Title Policy The Sales Contract contains alternative choices as to who

pays for the Title  Insurance.  The Sales Contract differs from

the TREC approach as the Buyer is not afforded the

opportu nity to review a title commitment and to object to

matters reflected therein.  The Buyer is protected by the Title

Policy to be issued at closing.  The Title  Company probably

will proceed as it norm ally does in prov iding the Buyer with a

title commitmen t, but the step of affording the Buyer the right

to terminate the Sales Contract based on its review of the title

commitment and its exceptions is eliminated.  The standard

list of Title  Exceptions is revised to include the following

exceptions:

(a) Matters in Progress.  ¶ 6A(5) (also see ¶

11A(2))is  an exception for any easements

reserved or granted by Seller in connection with

the development of the Condominium or in

developing adjacent property, and for

management agreements, service contrac ts and

other agreements not of record executed by the

Seller prior to the formation of the Association or

by the Association after its formation.

(b) Construction.  ¶ 6A(11) is an exception for any

pre-closing work that may be requested or

undertaken by Buyer.

7A Inspection ¶ 7A provides the Buyer the right to inspect the Unit  prior to

closing.  But, Buyer is not afforded an out based on its post

contract inspection of the Unit.  Buyer is to make an

appointment with Seller at least 2 days  in advance.

7B As Is

Limited Warranty

 ¶ 7B provides that the sale  is "as is: except for tghe limited

warranties to be provided by the Seller as set out in the

Limited W arranty and Service Procedures Agreement to be

provided by Seller in connection with each sale..  Seller also

assigns its interest in any manufacturer warranties.  If you are

not providing a post-closing warranty,  then this provision will

need to be revised.

8 Broke r’s Fees ¶ 8 is the standard TREC provision requiring any com mission

agreem ents to be in writing.

9 Closing This  provision perm its the Title  Company to be designated by

the Seller. This  form has alternate  prov isions addressing

determination of the Closing Date, depending on whether or

not the sale  contract is executed before or after construction

of impro vements of the Project.  The Contract will need to be

revised prior to its use.
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11 Special Provisions (a) Reserved Rights.  ¶ 11A(1) provides that Seller

may impose additional covenants, agreem ents

and easem ents on the Project after execution of

the Sales Contract but prior to the closing of the

first sale, so long as they do not substan tially or

ma terially  affect the use of the property  as a

residential condominium.

(b) Seller's  Rights.  ¶ 11A(2) provides that the

Seller reserves certa in rights to assist it in

marketing the unsold Units.

(c) Financial Information.  ¶ 11B requires the

Buyer to submit  financial information to Seller, if

requested by Seller.  Seller is also permitted to

make cred it inquiries.

12 & 13 Closing (a) Assoc iation Reserve.  ¶ 12B(2) provides for

Buyer to post with the Association 4 months'

reserve.

(b) Utilities.  ¶ 12B(5) provides for Buyer to make all

utility continuance arrangements.

(3) Insurance.  ¶ 13 provides for tax proration and

for Buyer to reimburse Seller for any prepaid

insurance paid  by Seller on the Associa tion's

master policy.

14 Casualty Loss ¶ 14 provides that in the event that the Project is damaged or

destroyed prior to closing (fire, etc.), Seller may elect to

terminate the Sales Contract or may elect to continue the

contract for up to 90 days  if the damage may be repaired

within  90 days.

15 Defau lt

16 Dispute Resolution ¶ 16 provides for mediation and binding arbitration of

disputes.

25A No Oral Agreements ¶ 25A provides that there are no oral agreem ents or

understandings and provides specific  disclaimers (e.g.,

investment potential or resa le potential,  tax advice, and

square footage).

25E Performance ¶ 25E provides that time  is of the essence.
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26 Releases, Waivers, and

Indemnities

¶ 26 contains various releases, waivers and indemnities not

contained in the standard TREC form, including waiver by the

Buyer of its rights to seek damages under the DTPA (Buyer

can still seek recourse for misrepresentation), waiver by both

parties of jury trial (dispute  resolution is to be by arbitration

not lawsuits), waiver of rights to punitive damages by either

party,  and a release and indem nity by the Buyer as to claims

arising out of injuries due to Buyer or Buyer's  invitees being

on site prior to closing.  The nature of these provisions

requires that they be in conspicuous type and be worded in

the manner they are worded.

Attachments  to Sales Contract

The Sales Contract has attached to it the following Addenda (the CCIS  can be a separa te booklet

due to its length).

Document Title Comm ents

A & B Site and Floor Plans This  document is a cover sheet to the Site Plan and Floor

Plan you are preparing.  This  document contains various

disclaimers applicable to properties under construction where

variances may occur between graphic depictions of a unit and

the as-b uilt unit and project.

C CCIS  and Buyer's Receipt Three separa te originals of these documents need to be

signed by Seller and Buyer at the time  of execution of the

Sales Contract.

D TREC Form  Agreement for

Mediation

This  form should be completed by the designation of a

med iator acceptable  to you.  I wou ld be glad to suggest a list

of mediators for your consideration.   Three separa te originals

of these documents need to be signed by Seller and Buyer at

the time  of execution of the Sales Contract.

E TREC Form  Information 

About Brokerage Services

Three separa te originals of these docum ents need to be

signed by Seller and Buyer at the time  of execution of the

Sales Contract.

F Shell  Space Finish-Out

Addendum

This  Addendum sets out Buyer’s obligation to com plete the

Finish-Out in accordance with Specifications to be contained

in the CCIS
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C-225

E.3

COMMERCIAL CONDOMINIUM SALES CONTRACT

1. PARTIES: ____________Office Park, L.P., a Texas limited partners hip (“Seller”) agrees to sell and
convey to the undersigned Buyer (“Buyer”) and Buyer agrees to buy from Seller the Property described
below.  This  Commercial Condominium Sales Contract together with all addenda and exhibits  attached

hereto, floor plans and specifications, all written consents, written selections executed or initialed by the

parties pursuant hereto  and all written ame ndm ents hereto executed by the parties are collec tively called

the “Contract.”  All capitalized terms in this Contract, not otherwise defined herein, have the meaning

given to such term in the Condominium Documents.

2. PROPERTY AND CONDOMINIUM DOCUMEN TS:

A. PROPERTY.  (Select one): �  Building Site (Building Site Only  Addendum attached)
� She ll Building on Building Site (Unfinished-Out She ll Space
    Addendum attached)
� Finished-Out She ll Building on Building Site (Turnkey
    Addendum attached)

For Suite ______ in Building ________, of _________________ Office Park, A Condominium,

located at ___  Street,_______, _______ Cou nty, Texas 785___, described in the Condominium

Docu men ts and Plat and any ame ndm ents thereto  of record or to be recorded in________ Cou nty,

Texas as of Closing (preliminary copies of the Con dom inium Docu men ts are being provided to

Buyer); together with such Suite ’s undivided interest in the Comm on Elements designated by the

Declaration, including those areas reserved as Limited Comm on Elem ents appurtenant to the Suite

and such other rights to use the Comm on Elem ents which have been specifica lly assigned to the

Suite in any other manner (“Unit ”).  The Condominium is being constructed or is constructed upon
and includes as Common Eleme nts the land (the “Project Property”) depicted in the Condominium
Docu ments  and CCIS.

All property  sold  or assigned by this Contract is called the “Property .”

B. CONDOMINIUM DOCUMENTS .  Seller is in the process of constructing a commercial condominium
project,  which is to consist of 10 commercial units, subject to expansion if additional land is added to
the project (together, the “Condominium”).  The Condominium is to be a condominium regime
created by filing for record prior to Closing of the sale  to Buyer of a Declaration and other
Condominium Docu ments  referenced in Paragraph 2B pursuant to the Texas Uniform Condominium
Act (“TUCA”).  The Condominium Declara tion, Bylaws, Com munity  Policies, and Rules of the
Association are called “Condominium Docum ents.”  

: (1) Buyer has received a copy of the Condominium Documents.  Buyer is advised to read

the Condominium Docu ments  before signing the Contract.

� (2) Buyer has not rece ived a copy of the Condominium Documents.  Seller sha ll deliver

the Docu ments  to Buyer within  _______ days after the effective date of the contrac t.

Buyer may cancel the contract before the sixth day after Buyer receives the

Condominium Docu ments  by hand-delivering or mailing written notice of cancellation

to Seller by certified United States mail,  return receipt requested.

C. COMMERCIAL CONDOMINIUM INFORMATION STATEMENT.  The Commercial Condominium

Information Statement is called the “CCIS .” The CCIS  provided by Seller to Buyer is not in the form

provided by Section 82.153 of the Texas Prope rty Code for residential and other condominium

proje cts where the Buyer has not waived Subchapter D of TUCA.  As permitted by Subchapter D of
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TUCA for nonresidential condominium projects, Buyer waives the requirements, application and

protections afforded by Subchapter D of TUCA.

: (1) Buyer has received the CCIS.  Attached as an Addendum is a copy of the CCIS  and

is incorporated herein by this reference as part of the Contract.  Buyer is advised to

read the CCIS  before signing the Contract.

� (2) Buyer has not received a copy of the CCIS.  Seller sha ll deliver the CCIS to Buyer

within                    days  after the effective date of this contrac t.  Buyer may cancel this

contract before the 6th day after Buyer receives the CCIS  by hand-delivering or

mailing, by certified United States ma il, return receipt requested, a written notice of the

cancellation to Seller.

Attached to the CCIS  is a preliminary Budget of the proposed Condominium owners’ association (the

“Asso ciation”) based upon Seller's  good faith estimate  of the common expense charges, capital

reserves, insurance premiums and ad valorem taxes for the initial year of operation of the

Condominium (the budget as revised from time to time by Seller or upon formation of the Association

the budge t, as adopted by the Association, is called the “Budget”).  Buyer acknowledges that the

Budget has been based upon the Seller's  good faith estimate  of such costs  and does not constitute  a

representatio n or warran ty on the part of the Seller as to accuracy thereof,  and in the event the

actual costs  are greater than those which were projected in the Budge t, Buyer sha ll have no

recourse against Seller.

D. MODIFICATION OF CONDOMINIUM DOCUMENTS. Seller reserves the right to modify  the

Condominium Docu ments  as required or permitted by law, or by the Condominium Documents.

3. SALES PRICE:

A. Cash portion of Sales Price payable  by Buyer at Closing . . . . . . . . . . . . . . . . . . . . $      All cash      

B. Sum of all financing described below . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $____________

C. Sales Price . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $____________

The Sales Price shall not be subject to adjustment based upon square footage, net floor area or

otherwise.  Seller sha ll not be liable  to Buyer as a resu lt of any discrepancies in the actual meas ureme nts

or square footage of the Prope rty from those depicted in the Addenda, the Condominium Docu ments  or

othe rwise.  By accepting the Deed to the Property, Buyer waives any such claim  or cause of action

against Seller.

4. FINANCING: Buyer’s purchase of the Prope rty � is  � is not conditioned upon Buyer obtaining

financing.  If Buyer’s purchase of the Prope rty is conditioned upon Buyer obtaining financing, the

provisions of this Paragraph 4 app ly.

If Buyer needs to obtain financing to close the purchase of the Property, within  _______ days after the

Effective Date of this Contract (“financing application deadline”), Buyer sha ll app ly for all third party

financing and make every reas onable effort to obta in financing. Buyer sha ll make application therefor to

the lending institution designated by Seller (“Lender Designated by Seller”) or to a lending institution

selected by Buyer which is reas onably acceptable to Seller (the “Lender Approved by Seller,” which in

the case of either Lender is called here in the “Buye r’s Lender”), and sha ll give Seller notice of the filing

of such application.  In the event that Buye r's application for financing is not submitted by the financing

application deadline, Buyer sha ll be considered to be in default hereunder.  If Seller notifies Buyer that

Buyer has failed to timely  furnish the financial or cred it information required by the Buyer’s Lender, or has

otherwise failed to diligen tly pursue the loan application, and Buyer fails for 5 days to cure such

deficiency, then Buyer sha ll be deemed to be in default hereunder, and Seller may termina te this
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Contract and retain  the earnest money, any interest accrued thereon, and any Change Order Payment

as liquidated damages.  Financing will be deemed to have been obtained when the Buyer’s Lender

determines that Buyer has satisfied all of lender's financial requirem ents (those items relating to Buye r's

net worth, income and creditworthiness) and Seller is notified thereof by Buyer.  If financing (including

any financed PMI premium) is not obtained within  30 days after the financing application dead line  and

Seller is not notified thereof by Buyer (“financing approval deadline”), at Seller's  election at any time

thereafter this Contract will termina te and the earnest money and any interest accrued thereon and any

Change Order Payment paid  by Buyer to Seller will be refunded to Buyer.  Seller is neither providing such

financing nor paying any of the costs  associated therewith.

5. EARNEST MONEY:

A. EARNEST MONEY.  Buyer sha ll deposit  $__________________________________ as initial

earnest money with  the escrow agent,  immediately upon execution of this Contract by Buyer.

� Additional earnest money of  $___________________________________ in the form of cash or

certified or cashier’s check payable  to the escrow agent must be deposited by Buyer with escrow

agent on or before___ days after the Effective Date of this Contract. 

If Buyer fails to deposit  the earnest money, including both the initial earnest money and any

additional earnest money specified here in (collective ly the “earnest money ”), as required by this

Contract, Buyer will be in default and Seller may termina te this Contract without notice to Buyer or

otherwise pursue Selle r’s other remedies against Buyer.  Buyer and Seller agree that the damages

flowing from Buyer's  breach of this Contract are difficult to estimate, and that the earnest money

represents a fair and reas onable estima te of those damages.  Seller's  retention of the earnest money

is not intended by Seller and Buyer as a penalty.  If Seller elects to terminate this Contract and retain

the earnest money as liquidated damages as specified in this Contract, those liquidated damages

retained by Seller sha ll be in lieu of all other damages, claim s and remedies (except those provided

for in Section 16, 17 and 26D(2) of this Contract), to which Seller may be entitled by reason of

Buyer's  breach of this Contract.  Escrow agent imm ediately upon receipt of notice from Seller of such

termination due to Buyer’s failure to deposit  with the escrow agent the additional earnest money sha ll

deliver the initial earnest money deposit together with all accrued interest thereon with the neces sity

of notice to Buyer or consent of Buyer.

B. ESCROW AGENT.  The escrow agent is the Title Company (“escrow agent”) or such other financial

institution or title company selected by Seller.  If the escrow agent is the Title Company, Seller may

select the financial institution that is the depository for the earnest money.  The escrow agent may be

the Selle r’s Lender.

C. ACCOUNT TYPE.

(1) The earnest money sha ll be placed in escrow and held  in this state in an account designated for

that purpose and sha ll be held  in an institution whose accou nts are insured by a governmental

agency or instrumentality.

(2) The earnest money is not required to be deposited in an interest bearing accou nt. 

6. TITLE POLICY:

A. TITLE POLICY: Seller sha ll furnish to Buyer at � Selle r’s expense � Buye r's expense an owner

policy of title insurance (the “Title Policy”) issued by such Title Company as may from time to time

be selected by Seller (the ‘Title Company”) in the amount of the Sales Price, dated at or after

Closing, insuring Buyer against loss under the provisions of the Title Policy, subject to the



Papering the Deal 6 - Page 228

_____________________________________________________________________________________

C-228

promulgated exclusions (including existing building and zoning ordinances) and the following

exceptions (“Title Exceptions”):

(1) Restrictive coven ants app licable  to the platted subdivision in which the Prope rty is located.

(2) The standard printed exception for standby fees, taxes and assessments.

(3) Liens created as part of any financing by Buyer.

(4) Utility easem ents created by the Condominium Docu ments  or plat of the subdivision in which

the Prope rty is located.

(5) Any and all other covenants, conditions, easements, agreements, reservations, rights-of-way

and restrictions affecting the Project Prope rty and of record  as of the Closing Date, including

easem ents reserved or granted by Seller in conne ction with the development of the

Condominium or developing adjacent property, and management agreements, service

contrac ts and other agreem ents not of record executed by the Seller prior to the formation of

the Association or by the Association after its formation, including by the Association during the

Declarant Control Period.

(6) The standard printed exception as to discrepancies, conflicts, shortages in area or boundary

lines, encroa chme nts or protrusions, or overlapping improvements, including any matter that

wou ld be disclosed by a current survey of the Property.

(7) The standard printed exception as to marital rights.

(8) The standard printed exception as to waters, tidelands, beaches, streams, and related

matters.

(9) Rights  of parties in possession of portions of the Project Prope rty other than the Suite being

purchased by Buyer.

(10) Such zoning or other restrictions upon the use of the Prope rty as may be imposed by

governmental authorities having jurisdiction thereof.  

(11) Liens for work done or materials  furnished  at the request of Buyer.

(12) Taxes and asses smen ts on the Prope rty becoming due and payable  after the Closing Date.  

The Title Policy which is to be issued hereunder is to be delivered as soon as prac ticab le after

Closing.  The Title Policy sha ll be in the form prescribed by the State Board of Insurance of the

State of Texas, sha ll be dated as of the Closing Date, sha ll be issued to Buyer in the amount of the

Sales Price and sha ll guarantee Buye r's title to be good and indefeas ible subject only  to the Title

Excep tions.  It is hereby agreed that, by the Title Com pany’s commitment to issue Buyer the Title

Policy and thereafter the delivery to Buyer of the Title  Policy conforming to the forgoing provisions,

all duties of Seller as to the sufficiency of title required hereunder sha ll be deemed to be fully

performed by Selle r; prov ided, however,  that Seller sha ll not thereby be released from the

warranties of its deed. Seller sha ll have the option, but not the obligation, at Selle r’s sole  cost and

expense, to cure or remove  any defect in title.  Seller may cure such defect by direct action or

payment or by providing title insurance coverage against the defect or to pay Buyer at Closing (by

cred it toward the Sales Price) an amount of money which Seller reas onably estimates to be

sufficient to fully discharge the defect.  If Seller elects not to cure or is unable to cure the defect,

Seller sha ll so notify Buyer prior to the Closing Date (or any extension thereof), and Buyer’s sole

and exclusive rem edy sha ll be either (a) to terminate this Contract by giving Seller written notice

thereof, in which event $100 of the earnest money sha ll be paid  to Seller as consideration for the

execution of this Contract and the balance of the earnest money sha ll be returned to Buyer, and

neither party thereafter sha ll have any further rights or obligations hereunder (except for the

obliga tions of Buyer that this Contract express ly provides survives termination of this Contract), or

(b) to elect to purchase the Property subject to the defect not so removed or cured, in which event

the defect not removed or cured sha ll be deemed to be a permitted  defect,  and the Sales Price

sha ll not be reduced by any amo unt.  In the event Buyer fails  to notify Seller of its election to

terminate within  2 days  after Selle r’s notice to Buyer that Seller has elected not to cure or is unable

to cure, Buyer sha ll be deemed to have elected to accept such title as Seller can deliver.  Buyer

sha ll not be entitle d to request or demand that any monies for construction liens be withheld from
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any part of the Sales Price, if the Title  Company is willing to issue the Title  Policy without exception

to any such construction liens.  In the event any portion of the Project Prope rty is taken by emin ent

dom ain, all awards pursuant thereto  sha ll belong sole ly to Seller, in which event this Contract shall

termina te and the earnes t money sha ll be refunded to Buyer only  if the area taken prohibits  the

construction of the Suite in the judgment of the Seller.

B. NOTICES TO SELLER AND BUYER:

(1) Seller advises Buyer to have an abstract of title covering the Property examined by an

attorney of Buye r's selection, or Buyer should be furnished with or obta in a Title Policy. If a

Title Policy is furnished, the Commitment for Title Insurance should be prom ptly reviewed by

an attorney of Buye r's choice due to the time limitations on Buye r's right to object.

(2) Buyer is advised that the presence of wetlands, toxic  substances, includ ing asbestos and

wastes or other environmental hazards or the presence of a threatened or endangered

species or its habitat may affect Buye r's intended use of the Property.  If Buyer is concerned

about these matters, an addendum either promulgated by TREC or required by the partie s

should be used.

(3) Seller may continue to show the Prope rty for sale  and to receive, negotiate  and accept back-

up offers.

(4) If the Prope rty is situated in a utility or other statu torily  created district providing water, sewer,

drainage, or flood control facilities and services, Chapter 49 of the Texas Water Code

requires Seller to deliver and Buyer to sign the statutory notice relating to the tax rate, bonded

indebtedness, or standby fee of the district prior to final execution of this Contract.

(5) If the Prope rty abuts  the tidally  influenced waters of the state, Section 33.135, Texas Natural

Resources Code, requires a notice regarding coastal area property  to be included in the

Contract.  An addendum either promulgated by TREC or required by the parties should be

used.

(6) If the Property  is located outside the limits of a municipality, Seller notifies Buyer under

§5.011, Texas Prope rty Code, that the Prope rty may now or later be included in the

extraterritorial jurisdiction of a munic ipality and may now or later be subject to annexation by

the municipality.  Each munic ipality maintains a map that depicts  its boundaries and

extraterritorial jurisdiction.  To determine if the Prope rty is located within  a mun icipalit y’s

extraterritorial jurisdiction or is likely  to be located within  a mun icipalit y’s extraterritorial

jurisdiction, contact all municipalities located in the general proxim ity of the Prope rty for

further information.

7. PROPERTY CONDITION:

A. INSPECTION.  If Buyer desires to inspect,  examine or survey the Prope rty after the Effective Date of

this Contract, Buyer may do so until  Closing, at Buyer’s sole  expense and risk, but this Contact is in

no way contingent upon any such inspection, examination or survey.  Inspections, examinations or

surveys of the Property must be scheduled with Seller by appointment made at least 2 days in

advance of the day approved by Seller.  Buyer will not have access at any time to the Prope rty

except upon having scheduled an appointment at a time approved by Seller.  This  provision sha ll

survive termination of the Contract.

B. WARRANTIES: EXCEPT AS EXPRESSLY CONTAINED HEREIN, SELLER MAKES NO, AND

DISCLAIMS ALL, REPRESENTATIONS OR WARRANTIES IN CONNECTION WITH THE

PROPERTY AND THE CONDOMINIUM PROJECT AND BUYER AGREES THAT  BUYER IS

ACQUIRING THE PROPERTY “AS IS” AND “WHERE IS.” 

Nothing here in sha ll limit the special warran ty of title contained in the Deed.
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8. BROKERS' FEES: All obligations of the parties for payment of brokers' fees are contained in separa te

written agreements.

9. CLOSING:  The Closing of the sale  (the “Closing”) sha ll occur on or before the Closing Date at the office

of the Title Company or at such other location as sha ll be selected by Seller.  The address of the Title

Company designed in Paragraph 6A is Title Company, ____________ Street,  Suite ___,____________,

Texas  78___, Attn: ____________, (___) _________ and Fax (___) __________.

Seller sha ll notify Buyer of the date of closing (referred to here in as the “Closing Date”).  The Closing

Date selected by Seller sha ll be not more than ____ days after the Effective Date of this  Contract.  The

Closing may at Selle r’s election be extended to perm it Seller to cure any objections to the title to be

conveyed by Seller as raised by the attorneys for the Title  Company or to comp lete construction of all or

part of the Project.   The notice from Seller to Buyer sha ll specify  the time and date of the Closing.  Buyer

waives any claim  Buyer may have against Seller due to the Closing Date being outside of an interest rate

lock in period selected by Buyer.  If Buyer locks in, Buyer does so at Buyer’s own risk.  It is Buyer’s

resp ons ibility, and not Selle r’s resp ons ibility, to cause Buyer’s Lender to process Buyer’s loan in time  to

close by the Closing Date, including processing of the appraisa l, survey, and loan closing document

preparation.  If either party fails to close this sale by the Closing Date, the non-defaulting party will be

entitled to exercise the remedies contained in Paragraph 15.  

10. POSSESSION: Seller sha ll deliver possession of the Propertry to Buyer on delivery of the Sales Price to

Seller.

11. SPECIAL PROVISIONS:

A. RESERVED RIGHTS. 

(1) Seller reserves the right to impose upon the Prope rty and the Association, prior to Closing,

restrictive covenants, agreements, and easements, so long as the same do not substan tially

or materially  affect the use of the Prope rty as a commercial condominium.

(2) Until  such time as all of the Units in the Condominium have been sold, Seller reserves the

right to make such use of the unsold Units and the Common Elements  as are necessary  for

its sales and marketing program.  Such use, however,  sha ll not unreasonably interfere with

the enjoyment of the Condominium by the owners of the Condominium Units including Buyer.

Seller reserves the right to lease or rent all remaining unsold Units to such persons and  upon

such terms as Seller may determine in its sole  discretion, subject to the terms and provisions

of the Condominium Docu ments  and app licable  laws.

B. SUBMISSION OF INFORMATION TO SELLER.  By executing this Contract Buyer authorizes Seller

to make cred it inquiries concerning Buyer.  Buyer sha ll coope rate fully with Seller to facilitate Selle r’s

cred it inquiries.  With in 5 days after Buyer signs this Contract (“financial information submission

period”), Buyer agrees to deliver to Seller's  interim  construction loan lender or other lender loaning

funds to Seller (“Seller’s Lende rs”) and to Seller evidence of Buye r's ability to finance the Sales

Price by third party financing or pay all cash, if third party financing is not to be obtained by Buyer.  In

the event Buyer does not submit  Buyer’s financial information to Seller and Selle r’s Lenders during

the financial information submission period, Seller may termina te this Contract and receive the

earnest money and any interest accrued thereon and retain any Change Order Payment paid  to

Seller as liquidated damages.  If Buyer fails to obta in Seller's  Lenders’ approval to purchase the

Prope rty within  30 days after the financial information submission period, this Contract at Selle r’s

election may be terminated and all sums theretofore paid  by Buyer hereunder sha ll be returned to

Buyer without interest.   Buyer releases and waives any claim  it may have against Seller and Selle r’s

Lenders, if Selle r’s Lenders do not approve Buyer to purchase the Prop erty.  Buyer represents that

the financial information submitted in connection with this Contract is true and accurate.
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12. SETTLEMENT AND OTHER EXPENSES:

A. SELLER ’S ACTIONS.

(1) TAX STATEMENTS. Seller sha ll furnish tax statements or certificates showing no delinquent

taxes.

(2) DEED.  Seller sha ll furnish Buyer a special warran ty deed conveying good and indefeasible

title showing no additional exceptions to those permitted in Paragraph 6  and such matters as

wou ld be disclosed by a current survey of the Property.  Buyer, upon the acceptance of the

Deed, agrees to assume and to perform all of the obligations of Seller under the Title

Exceptions app licable  to the Prope rty, agrees to pay ad valorem taxes for the current and

subsequent years and agrees to perform and to assume all of the obligations, conditions and

coven ants under the Condominium Documents  app licable  to the Property.

B. BUY ER’S  ACTIONS.

(1) SALES PRICE.  Buyer sha ll pay Seller the Sales Price in cash on or before 11:00 A.M. on the

Closing Date, subject to the credits, adjustm ents and prorations here in provided.

(2) ASSOCIATION RESERVE.  Buyer shall  pay 4 months of estimated common expense

charges in advance to the Association.

(3) SURVEY.  Buyer sha ll pay for any survey, survey update  or re-certification ordered by Buyer.

(4) PRORATIONS.  Buyer sha ll pay Buyer’s share of any prorated items as determined in

accordance with Paragraph 13.

(5) UTILITIES.  Buyer sha ll make all arrange men ts for continuing utility service as of Closing,

including making standard utility depos its with the utility providers.

13. PRORATIONS:  Taxes for the current year, maintenance fees, Condominium assessments, insurance,

dues and rents will be prorated through the Closing Date.  If taxes for the current year vary from the

amount prorated at Closing, the proration made at Closing sha ll be final and sha ll not be later adjusted or

corrected.  Cash reserves from regular Condominium asses smen ts for deferred maintenance or capital

improv emen ts established by the Association will not be credited to Seller.  Buyer sha ll reimburse Seller

for the Property's  prorata  share of insurance policies of the Association and of insurance policies covering

the Prope rty prepaid by Seller.  Buyer sha ll pay the premium for any additional insurance policies required

by Buye r's Lender or the Association.  If taxes are not paid  at or prior to Closing, Buyer will be obligated to

pay taxes for the current year.  Buyer sha ll be resp ons ible for all utility charges of the Unit  from and after

Closing and Buyer sha ll reimburse Seller within  2 days of request by Seller for any utility charges billed to

the Seller for the Unit  for the day of Closing and thereafter.

14. CASUALTY LOSS:  In the event that any part of the Prope rty should be damaged or destroyed before

the consummation of this transaction, Seller may at Selle r’s election, cancel and termina te this Contract, in

which event the earnest money sha ll be refunded to Buyer; or, if Seller sha ll elect to repa ir such damage,

this Contract sha ll remain in full force and effect. No title sha ll pass to Buyer prior to Closing.

Notwithstanding anything contained in this Contract to the con trary,  in the event Buyer cannot take

possession of Buyer’s Unit  or any part thereof by reason of any casua lty damage thereto, Seller sha ll not

be resp ons ible or liable  for reimbursing Buyer for any costs, expenses, or damages suffered or incurred

by Buyer as a resu lt of such delay or damage, and specifica lly sha ll not be resp ons ible for any costs  and

expenses incurred by Buyer in obtaining alternate  accommodations pending the repa ir of the damage, nor
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for any costs  incurred in having to store or move Buyer's  furniture or other belongings pending completion

of such repa ir work.

15. DEFAULT: If Buyer fails to com ply with this Contract, Buyer will be in default, and Seller may either (a)

enforce specific performance, seek such other relief as may be provided by law, or both, or (b) termina te

this Contract and receive the earnest money and any interest accrued thereon as liquidated damages,

thereby releasing both parties from this Contract, except for liability for the provisions of this Contract that

specifica lly state that they survive termination of this Contract.  If Seller sha ll default in the performance of

this Contract, Buyer, at Buye r's option, after giving Seller notice of such default and a reasonable

opportu nity to cure such default and upon failing to cure such default, may, subject to the arbitrating any

disputes as here in provided, either (1) enforce specific performance hereof,  seek such other relief as may

be provided by law, or both, or (2) termina te this Contra ct, by notice in writing to Seller, and all sums paid

by Buyer hereunder sha ll thereupon be returned to Buyer on demand with any accrued interest, thereby

releasing both parties from this Contract, except for liability for the prov isions in this Contract that

specifically state that they survive termination of this Contract.  Upon Buye r's election to terminate this

Contract due to Selle r’s defa ult, return of the earnest money with any accrued interest sha ll be Buye r's

sole  remedy.  Failure by Buyer to so elect in writing and to deliver such election to Seller before Seller

tenders performance of any omitted act or cure for its default sha ll constitute  a waiver by Buyer of Seller's

default.

16. DISPUTE RESOLUTION:  If a dispute  arises between Seller and Buyer or their  successors  and assigns

(the "parties") as to whether a party has defaulted or as to any other matter relating in any manner to the

Prope rty or this Contract or the obligations arising out of this Contract and the Closing Documents,

including claims of misrepresentation, warran ty claims, fraud, fraudulent inducem ent, deceptive trade

practice, construction defects, and/or in the event the Buyer claims that any personal injury, surv ival,

wrongful death or damage to goods was caused by any defect in the design or construction of the

Prope rty (a “dispute”), then the dispute  must proceed to a binding arbitration in accordance with the

Commercial Arbitration Rules of the American Arbitration Association as set out in the Condomin ium

Documents, which are incorporated here in for this purpose, unless Seller  waives specifica lly waives

arbitration as the means of dispute  resolution.  If Seller does not waive arbitration as the means of dispute

resolution, Buyer is bound to resolve the dispute  by arbitration and hereby waives Buyer’s legal right to file

a laws uit to resolve the dispute; this means that in such case, the final decision as to a dispute  will be

made by an arbitrator and not by a judge or jury.  Judgment upon the award rendered by the arbitrator(s)

may be entered in any court having jurisdiction.  All meetings, arbitration hearings and other proceedings

sha ll be in the county  of the location of the Property.  The costs  of the arbitration sha ll be allocated by the

arbitrator.  The parties waive any right for the arbitrator to award punitive damages.  Seller may join as

parties to the arbitration other persons with which it has a contractual relatio nsh ip  whose contrac ts

provide for arbitration of disputes, if the dispute  between Seller and Buyer may involve liability of such third

parties.  

In rendering the award, the arbitrator sha ll state the reasons, therefor, including any computations of

actual damages or offsets, if applicable.  The parties agree to abide by and perform the award rendered

by the arbitrator.  If the non-prevailing party fails to com ply with all aspec ts of the award within  30 days’

following issuance of the award, then the prevailing party shall be entitled to seek enforcement of the

award in any court of com petent jurisdiction.  If such enforcement becomes necessary, the prevailing

party in such proceeding sha ll recover its reas onable attorney’s  fees, in addition to any other relief as to

which that party may be entitled.

The provisions of this Paragraph 16 survive Closing of the sale  to Buyer and also app ly to any disputes,

either before or after the Closing of the sale  of the Prope rty to Buyer.



17. ATTORNEYS’ FEES: The prevailing party in any legal proceeding brought under or with respect to the

transaction described in this Contract is entit led to recover from the non-prevailing party all costs  of such

proceeding and reas onable attorneys’ fees.

18. ESCROW:  The earnest money is deposited with escrow agent with the understanding that escrow agent

is not (a) a party to this Contract and does not have any liability for the performance or nonperformance

of any party to this Contract,  (b) liable for interest on the earnest money and (c) liable  for any loss of

earnest money caused by the failure of any financial institution in which the earnest money has been

deposited unless the financial institution is acting as escrow agent.   At Closing, the earnest money must

be applied first to any cash down paym ent, then to Buyer’s closing costs and any excess refunded to

Buyer.  If both parties make written demand for the earnest money, escrow agent may require payment

of unpaid expenses incurred on behalf of the parties and a written release of liability of escrow agent from

all parties.  If one party makes written demand for the earnest money, escrow agent sha ll give notice of

the demand by providing to the other party a copy of the demand.  If escrow agent does not rece ive

written objection to the demand from the other party within  30 days after notice to the other party, escrow

agent may disburse the earnest money to the party making demand reduced by the amount of unpaid

expenses incurred on behalf of the party rece iving the earnest money and escrow agent may pay the

same to the creditors.  If escrow agent complies with the provisions of this paragraph, each party hereby

releases escrow agent from all adverse claims related to the disbursal of the earnest money.  Escrow

agen t's notice to the other party will be effective when deposited in the U.S. Mail,  postage prepaid,

certified mail,  return receipt requested, addressed to the other party at such party's  address shown below.

Notice of objection to the demand will be deemed effective upon receipt by escrow agent.

19. REPRESENTATIONS: Seller represents that as of the Closing Date there will be no liens, assessments,

or security  interests  against the Prope rty which will not be satisfied out of the sales proceeds.

20. FEDERAL TAX REQUIREMENT: If Seller is a “foreign person,” as defined by app licable  law, or if Seller

fails to deliver an affidavit that Seller is not a “foreign person ,” then Buyer sha ll withh old from the sales

proceeds an amount sufficient to com ply with app licable  tax law and deliver the same to the Internal

Revenue Serv ice together with approp riate tax forms. IRS regulations require filing written reports  if cash

in excess of specified amou nts is received in the transaction.

21. AGREEMENT OF PARTIES: This  Contract contains the entire agreement of the parties and cannot be

changed except by their  written agreem ent.  Addenda which are a part of this Contract are (list):

: A. Select One: � Building Site Only  Addendum

� Unfinished-Out She ll Space Addendum

� Turnkey Addendum 

: B. Buyer’s Receipt for CCIS.

: C. TREC Form Information About Brokerage Services.

� D. Other Addenda delivered at the time of execution of the Contract: 

______________________________________________________________________

_______________________________________________________________________

_______________________________________________________________________

22. CONSULT YOUR ATTORNEY: Real estate licensees cannot give legal advice. This  Contract is intended

to be legally  binding. READ IT CAREFULLY. If you do not understand the effect of this Contract, consult

your attorney BEFORE signing.

23. CONSTRUCTION OF AGREEMENT:  The parties agree that this Contract sha ll be construed in

accordance with the laws of the State of Texas; the partie s hereto  have chosen the law of the State of

Texas to govern all aspec ts of this transaction even though Buyer may reside in a state other than Texas;

and venue for all causes of action or lawsuits  sha ll lie exc lusively in the county  of the location of the

Property.



Papering the Deal 6 - Page 234
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24. NOTICES: Except as otherwise here in expressly provided as another means of notice, all notices from

Buyer to Seller must be in writing and are effective when received and by the Seller at Seller's  address

below, and in the case of notice to Seller pertaining to a Selle r’s default, disputes with Seller or the

exercise of remedies when notice is add itiona lly received by Selle r’s counsel in Paragraph 22.

Notices from Seller to Buyer are effective when mailed to, hand-de livered at, or transmitted by ema il or

facs imile machine to Buyer at the address of Buyer as follows or to such other address of which Seller is

aware.

To Buyer at:

__________________________________

__________________________________

Telephone: (___) ________________

Facsimile:  (___) ____________________

Email: ____________________________

To Seller at:

__________________________________

__________________________________

Telephone: (___) ________________

Facsimile:  (___) ____________________

Email: ____________________________

25. MISCELLANEOUS:

A. NO ORAL AGREEMENTS OR REPRESENTATIONS.  There are no collateral understandings,

representations or agreem ents other than those contained herein. No salesperson, employee, or

agent of the Seller has the authority  to modify  the terms here in nor any authority  whatsoever to

make any reference, representation or agreement not contained in this Contract. No reference,

representation or agreement contained here in sha ll be binding upon Seller or in any way affect the

validity of this Contract or form any part hereof.  Buyer acknowledges that no representations have

been made by Seller, its agents  or employees, in order to induce the Buyer to enter into this

Contract, other than as express ly stated herein. Without limiting the genera lity of the foregoing,

Buyer acknowledges that neither Seller nor its agents  or employees have made any

representations or statements to Buyer of the investm ent potential or resa le potential at any future

date, at a profit  or otherwise, of the Property; nor has Seller, its agents  or employees rendered any

advice or expressed any opinions to Buyer regarding deduc tibility of depreciation on the Property

or any other tax consequences of own ersh ip of the Prope rty (other than the customary real

property  taxes and interest deductions ava ilable  to Buyer as a resu lt of home own ersh ip and

financing); nor has Seller, its agents  or employees made any representations as to the exact

square footage of the Property.

B. CONTRACT ENTIRE AGREEMENT.  The Contract constitutes the sole  and entire agreement

between the parties. All prior agreements, whether oral or written, are hereby superseded. The

provisions of this Contract may not be changed, altered or modified except in writing and signed by

the Buyer and an officer of the Seller. Waiver by the Seller of any terms, conditions or provisions of

this Contract sha ll not be construed as a waiver of any other or subsequent term, condition or

provision of this Contract.

C. SEVERABILITY.  In any term, condition or provision of this Contract is declared illegal or inva lid for

any reason by a court or competent jurisdiction, the remaining terms, conditions and provisions of

this Contract sha ll, nevertheless, remain in full force and effect.

D. GENDER.  Whenever the context of this Contract so requires, the masculine gender includes the

feminine and the neuter, and the singular number includes the plura l.



E. PERFORMANCE.  Buyer acknowledges and agrees that notwithstanding any rights at law or in

equity arising out of this Contract, Buyer sha ll not assert any such rights, nor have any claim  or

cause of action (as a resu lt of any matter or thing arising under or in connection with this Contract)

against any person, firm, corporation or other legal entity,  other than the person, person, firm,

corporation or legal entity specifica lly named or defined as Seller herein, even though Selle r may

be found to be a nominee or agent of another person, firm, corporation or other legal entity,  and

this acknowledgment and agreement may be pleaded as an estoppel and bar against Buyer in any

action or proceeding brought by Buyer to assert any of such rights, claim s or causes of action.

This  Contract and the obligations of the parties hereto  are perfo rmable in the county  where the

Prope rty is located.  The parties have chosen the law of the State of Texas to govern all aspec ts of

this transaction even though Buyer may reside in a state other than Texas; and venue for all

causes of action sha ll lie exc lusive ly in Hidalgo Cou nty, Texas.  If the expiration of any time  perio d

set forth herein  falls  on a Satu rday,  Sunday or legal holida y, such time  period sha ll be deemed to

expire on the next day which is not a Satu rday,  Sunday or legal holida y.  The last day of any period

of time  described here in sha ll be deemed to end at 5:00 p.m.,  local time.  TIME IS OF THE

ESSENCE IN THIS  CONTRACT, AND FAILURE TO PERFORM W ITHIN  THE TIME SPECIFIED

THEREFOR SHALL CONSTITUTE A BREACH OF THIS  CONTRACT ON THE PART OF THE

PARTY W H O FAILS TO PERFORM.

F. ASSIGNMENT.  Buyer may not assign or pledge (“assign”) this Contract or Buyer’s rights

hereunder including Buyer’s interest in the earnest money without the prior written consent of

Seller, and any attempt to do so is void and of no effect.   It is the respon sibility of Buyer to furnish

Seller with satis factory financial information regarding any proposed assignee.  Any assigning

Buyer is not released form liability arising by virtue of an assignment until  after the Closing of the

sale.  Selle r’s failure to give its consent to an Assignment by Buyer sha ll not give rise to any claim s

or damages against Seller.  Furthermore, neither this Contract nor a notice of this Contract may be

recorded by Buyer.  Selle r’s rights under this Contract are free ly ass ignab le without notice or

consent of the Buyer.  Seller sha ll have the right to assign this Contract to any person or entity

which acquires the Project Prope rty from the Seller, and upon such assignment all rights and

obligations of Seller hereunder sha ll inure to and be assumed by the ass ignee and thereafter

Buyer agrees to look sole ly to said  assignee for performance of the Seller’s obligations hereunder

and not to Seller.  Seller sha ll also have the right to collaterally assign this Contract as security for

any loan obtained by Seller or Selle r’s assignee or successor.

26. RELEASES, WAIVERS AND INDEMNITIES:

A. BUY ER’S WAIVER OF CONSUMER  RIGHTS. Buyer knowingly, volun tarily and intentio nally

waives Buye r's rights under the Deceptive Trade Practices-Consumer Protection Act,

Section 17.41 et seq., Business & Commerce  Code, a law that gives consu mers special

rights and protections.  After consultation with an attorney of Buye r’s own selection, Buyer

voluntary  consents  to this waiver.   This provision shall  survive Closing or termination of

this Contract.

Buyer:  ____________

B. BUY ER’S AND SELL ER’S WAIVER OF JURY TRIAL.  To the maximum extent permitted by

law, Seller and Buyer hereby knowingly, volun tarily and intentio nally waive the right to a

trial by jury in respect of any litigation based hereon, arising out of, under or in connection

with this Contract,  Buyer’s  entry on the Property prior to Closing, the conveyance of the

Property to Buyer,  or any course of conduct,  course of dealing, statement (whether verbal

or written) (including, without limitation, any action to rescind or cancel this Contract, and
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any claim or defense asserting that this Contract was fraudu lently induced or is otherwise

void or voidable).  This waiver is a material inducement for Seller to enter this Contract.

This provision shall  survive Closing or termination of this Contract.

Buyer:  ____________ Seller: ____________

C. BUY ER’S AND SELL ER’S WAIVER OF PUNITIVE DAMAGES.   Seller and Buyer hereby

knowingly, volun tarily and intentio nally waive all punitive or exemp lary damages which

may arise out of the sale of the Property to Buyer,  including arising out of any breach or

other defau lt by any party hereto.  Neither punitive nor exemp lary damages may be

awarded by the arbitrator.  This provision shall  survive Closin g or termination of this

Contract.

Buyer:  ____________ Seller: ____________

D. RELEASE AND INDEMNITY BY BUYER.  Buyer releases the released persons and

indem nifies the indemnified persons for liabilities arising out of the acts or omis sions of

Buyer or of Buye r’s agents, employees, contracto rs and invitees being on the Project

Property prior to Closing at any time other than Scheduled Appointm ents (“Periods other

than Scheduled Appointm ents”) as follows:

(1) RELEASE BY BUYER.  Buyer hereby releases Seller, Seller's  partners, employees,

agents, contractors, and invitees, and their respective succes sors and assigns (the

“released persons”), from and against all claims, causes of action, liabilities, costs,

damages, and expenses (including attorneys’ fees and court costs) arising prior to

Closing of the sale of the Property to Buyer,  which result  from Buye r’s or Buye r's

agen ts', employees', contractors' or invitees' presence on the Project Property,

including but not limited to the Property, at Periods Other than Scheduled

Appointments , which released liabilities include but are not limited to liabilities by the

released persons for bodily injury, disease, death or damage to property of Buyer and

which released liabilities include liabilities arising in who le or in part out of the

negligence of the released persons or their agents, employees, contracto rs or

invitees.  This  provision shall  survive Closing or termination of this Contract.

Buyer:  ____________

(2) INDEMNITY BY BUYER.  Buyer indemnifies, holds harmless, and defends Seller,

Seller's  partners, employees, agents, contractors, and invitees, and their respective

succes sors and assigns (the “indemnified persons”) from and against all liens,

claims, causes of action, liabilities, costs, damages, and expenses (including

attorneys’ fees and court costs) arising prior to Closing out of Buye r’s or Buye r’s

agents', employees', contractors' or invitees' presence on the Project Property,

including but not limited to in the Property, resulting from or relating to the acts or

omissions Buye r’s or Buye r’s agents, employees, contractors or invitees, including

but not limited to liabilities for bodily  injury, disease, death or damage to property, and

including but not limited to liabilities arising in who le or in part out of the negligence

or willful misconduct of Buyer or of Buyer’s agents, employees, contracto rs or

invitees, and including but not limited to liabilities arising in part out of the concurrent

negligence of Seller or Seller's  agents, employees, contracto rs or invitees.   This

provision shall  survive Closing or termination of this Contract.



Buyer:  ______________

EXECUTED the ______ day of _______________, 2004 (the “Effective Date”).  The Effective Date of this

Contract sha ll be the date on which the last to sign of Seller or Buyer sha ll execu te this Contract. This  Contract

may be executed in multip le original counterparts, each of which sha ll be original for all purposes.

SELLER:

_________________Office Park, L.P.

By: ____________Office Park, L.L.C.

By: ________________________________

____________, President

BUYER:

________________________________________ 

Buyer

Buye r's SSN: _____________________________

________________________________________

Buyer

Buye r's SSN: _____________________________



BROKER INFORMATION AND RATIFICATION OF FEE

Seller  has agreed to pay Other Broker ________________________ of the total sales price when Seller’s Broker's fee

is received. Escrow Agent is authorized and directed to pay Other Broker from Seller’s Broker's fee at Closing.

__________________________________________

Other Broker           License No.

represents � Seller as Seller’s Broker's subagent

� Buyer only as Buyer's agent

__________________________________________

Selling Associate           Telephone

__________________________________________

Broker Address

__________________________________________

Telephone              Facsimile

Listing Broker:  

__________ License No.________ Listing Broker 

_______________ represents9 Seller and Buyer as an

________, Texas  78___ Intermediary

Telephone: (___)_______ Local : Seller only as Seller's  Agent

Fax:  (___)____________

Em ail: _______________

By:                                                                    

___________________________



Addendum to Commercial Condominium Contract

Building Site Only  Addendum

This  Addendum is incorporated into and amends the Comm ercial Condominium Contract between the

undersigned Seller and Buyer.  In the event of any conflict between the provisions of this Addendum and the

Contra ct, the provisions of this Addendum control.  The provisions of this Addendum sha ll survive Closing.

1. BUILDING SITE AND SHELL PLANS.  The Prope rty being sold  by Seller to Buyer consis ts of (a) a

building site for Buyer’s construction of the Building, including exterior and interior finish out, and (b) basic plans

and specifica tions for the she ll of the Building (the “Shell ”).  The building site provided by Seller includes water,

sewer, electrical and telephone utilities extended to the boundary of the building site.

2. CONSTRUCTION.  Buyer will be sole ly resp ons ible for all items required for the construction of the She ll

and the finishing of the interio r and exterior of the Building (the “Finish-Out”) on the Building Site, including

obtaining and paying for all required perm its and other governmental approvals, connection to utilities, including

tap fees (collectively,  the “Construction”).  Buyer agrees that the Construction sha ll be constructed in a good

and workmanlike manner.   All of Buyer’s Construction must com ply with any app licable  rules and regu lations of

the Association, including those provided to Buyer with the Condominium Documents.  Buyer acknowledges that

the Construction must be designed and constructed in compliance with all app licable  federal and state

acces sibility laws, including the Architectural Barriers Law (Art. 9102, Texas Revised Civil  Statutes) and the

Americans with Disabilities Act.  Buyer’s Construction plans and specifications for construction of the Unit

(“Construction Plans and Specifications”) must be reviewed and approved by the Seller, which consent sha ll

not be unreasonably withheld, and by the Association pursuant to the procedures and provisions in the

Condominium Documents, each at Buyer’s sole  cost, and prior to commencem ent of Construction.  All contrac ts

to be entered into by Buyer for Construction of the Unit  (“Construction Contracts ”) must be reviewed and

approved by the Seller, which consent sha ll not be unreasonab ly withheld, and by the Association pursuant to

the procedures and provisions in the Condominium Documents, each at Buyer’s sole  cost, and prior to

commencem ent of Construction.  Buyer’s Construction Contract shall con tain the following provisions,

compliance with which is a condition to contractors entry and presence on the Condominium Projec t:  (1)

Contractors sha ll obta in and furnish to the Assoc iation and Seller prior to commencem ent of construction and

ma intain  throughout Construction insurance complying with the requirem ents of the Insurance Schedu le

attached hereto  (“Insurance Schedu le and Contract Provisions”).  (2)  Contractors are to furnish to the

Association and to Seller a certificate  of insurance complying with the requirem ents of the Insurance Schedule.

(3)  Contractors sha ll express ly acknowledge in a writing in form and substance delivered to the Association and

to Seller that (a) the Construction is being completed for and on behalf of Buyer, and not on behalf of the

Association, Declarant or Seller; (b) Buyer is not the agent or contractor for the Association, Declarant or Seller;

(c)  Contractor waives, and will obta in waivers from all of its subcontractors and suppliers, any lien against the

Condominium Project except for Buyer’s right, title and interest in Buyer’s Unit; (d)  the Construction is to be

done in a good and workmanlike manner in accordance with the Construction Plans and Specifications

approved by the Association; (e)  All Construction sha ll com ply with app licable  governmental laws, rules and

regulations and all perm its and approva ls sha ll be obtained and a copy thereof furnished to the Association; (f)  if

required by the Association, Declarant or Seller, the contractor shall furnish payment and performance bonds

covering faithful performance of the Construction, with the paym ent bond being a Texas Hardeman Act Bond

recorded with the Coun ty Clerk prior to commencem ent of the Construction, issued by a corporate surety

authorized to do business in Texas and licensed by the State of Texas to execu te bonds a sure ty, in an amount

at least equal to 100% of the contract sum of the Construction Contract, and sha ll name the Association as an

additional obligee in add ition to Buyer; and (g) the Construction Contract sha ll con tain the Contract Provisions

set out in the Schedu le attached hereto, including a broad form indem nity indemnifying the Associa tion,

Declarant and Seller from all liability arising out of the con tractor’s work.



Addendum to Commercial Condominium Contract

Unfinished-Out Shell  Space Addendum

This  Addendum is incorporated into and amends the Comm ercial Condominium Contract between the undersigned

Seller and Buyer.  In the event of any conflict between the provisions of this Addendum and the Contract, the provisions

of this Addendum control.

1. UNFINISHED-OUT SHELL SPACE. The Prope rty being sold  by Seller to Buyer consis ts of (a) a building

site for Buyer’s construction of the Building, including exterior and interior finish out, and (b) an unfinished-out shell  of

the Building (the “Shell ”) constructed in substantial accordance with the Declaration and the Plans and Specifications

for the Projec t.  The building site provided by Seller includes water, sewer, elec trical and telephone utilities extended to

the boundary of the building site.

2. CONSTRUCTION.  Buyer will be sole ly resp ons ible for all items required for the finishing of the interior and

exterior of the She ll of the Building (the “Finish-Out”) on the Building Site, including obtaining and paying for all

required perm its and other governmental approvals, connection to utilities, including tap fees (collectively,  the

“Construction”).  Buyer agrees that the Construction sha ll be constructed in a good and workmanlike manner.   All of

Buyer’s Construction must com ply with any app licable  rules and regulations of the Association, including those provided

to Buyer with the Condominium Documents.  Buyer acknowledges that the Construction must be designed and

constructed in compliance with all app licable  federal and state acces sibility laws, including the Architectural Barriers

Law (Art. 9102, Texas Revised Civil  Statutes) and the Americans with Disabilities Act.  Buyer’s Construction plans and

specifications for construction of the Unit (“Unit’s  Construction Plans and Specifications”) must be reviewed and

approved by the Seller, which consent sha ll not be unreasonab ly withheld, and by the Association pursuant to the

procedures and provisions in the Condominium Documents, each at Buyer’s sole  cost, and prior to commencem ent of

Construction.  All contrac ts to be entered into by Buyer for Construction of the Unit  (“Construction Contracts ”) must

be reviewed and approved by the Seller, which consent sha ll not be unreasonab ly withheld, and by the Association

pursuant to the procedures and provisions in the Condominium Documents, each at Buyer’s sole  cost, and prior to

commencem ent of Construction.  Buyer’s Construction Contract sha ll con tain the following provisions, compliance with

which is a condition to contrac tors entry and presence on the Condominium Projec t:  (1)  Contractors sha ll obta in and

furnish to the Association and Seller prior to commencem ent of construction and ma intain  throughout Construction

insurance complying with the requirem ents of the Insurance Schedu le attached hereto  (“Insurance Schedule  and

Contract Provisions”).  (2)  Contractors are to furnish to the Association and to Seller a certificate  of insurance

complying with the requirem ents of the Insurance Schedule.  (3)  Contractors sha ll express ly ack now ledge in a writing

in form and substance delivered to the Association and to Seller that (a) the Construction is being completed for and on

behalf of Buyer, and not on behalf of the Association, Declarant or Seller; (b) Buyer is not the agent or contractor for the

Association, Declarant or Seller; (c)  Contractor waives, and will obta in waivers from all of its subcontractors and

suppliers, any lien against the Condominium Project except for Buye r’s right, title and interest in Buyer’s Unit; (d)  the

Construction is to be done in a good and workmanlike manner in accordance with the Unit’s  Construction Plans and

Specifications approved by the Association, Declarant and Seller; (e)  All Construction sha ll com ply with app licable

governmental laws, rules and regulations and all perm its and approva ls sha ll be obtained and a copy thereof furnished

to the Association; (f)  if required by the Association, Declarant or Seller, the contractor sha ll furnish payment and

performance bonds covering faithful performance of the Construction, with the payment bond being a Texas Hardeman

Act Bond recorded with the Coun ty Clerk prior to commencem ent of the Construction, issued by a corporate surety

authorized to do business in Texas and licensed by the State of Texas to execu te bonds a sure ty, in an amount at least

equal to 100% of the contract sum of the Construction Contract, and sha ll name the Association as an additional

obligee in addition to Buyer; and (g) the Construction Contract sha ll con tain the Contract Provisions set out in the

Schedu le attached hereto, including a broad form indem nity indemnifying the Association, Declarant and Seller from all

liability arising out of the con tractor’s work.



Addendum to Commercial Condominium Contract

Turnkey Addendum

This  Addendum (the “Finish-Out Contract”) is incorporated into and amends the Comm ercial Condominium Contract

between the undersigned Seller and Buyer.  In the event of any conflict between the provisions of this Addendum and

the Contra ct, the provisions of this Addendum control.  Seller may assign the obligation to construct the Finish-Out to a

third party contractor.  Upon assignm ent, Seller is released of the obligation of this Finish-Out Contract. This  Addendum

survives Closing.

1. FINISHED-OUT UNIT.  The Unit  is being sold  by Seller to Buyer prior to completion of its construction.  Seller

and Buyer sha ll cause the Unit  to be completed in an expeditious manner in substantial accordance with the

Declaration, the Plans and Specificatio ns for the Projec t, and the Unit’s  Construction Plans and Specifications.  The

building site provided by Seller includes water, sewer, electrical and telephone utilities extended to the boundary of the

building site.

2. CONSTRUCTION.  After commencem ent of construction of the Finish-O ut, Seller will diligen tly proceed with the

construction of the interior and exterior of the She ll of the Building (the “Finish-Out”) on the Building Site, including

obtaining and paying for all required permits  and other governmental approvals, connection to utilities, including tap

fees (collectively,  the “Construction”) and make all reas onable efforts  to substan tially com plete the Finish Out (select

one)  �  within ___ calendar days  or  �  on or before __________ (the “Projected Completion Date”), subject to

permitted delays  as defined below.  Seller sha ll commence  construction of the Finish-Out within  10 days  after the later

to occur of the following:  (a)  Closing of the sale  to Buyer of the She ll has occurred;  (b) the Construction Docu men ts

have been approved and initialed by both Seller and Buyer; (c)  Buyer has obtained a construction loan or other

financing acceptable to Seller; (d) building perm its have been issued; and (e)  Buyer has executed and delivered to

Seller for recording any required mechanic’s  lien contract required by Buyer’s Finish-Out lender, and Seller has

received written notice from the lien holder and/or the title company insuring lien holde r’s security interest in the

Prope rty that all documents required to be recorded prior to the commencem ent of the Finish-Out have been properly

recorded.  The Projected Completion Date may be extended for one or more of the following causes:  (a) Changes by

Owner or Own er's representatives; (b) Failure of Owner to make selections as directed below, (c) Failure of Owner to

make time ly progress payments; (d) Prohibitive weather; (e) Fire or casua lty loss; (f) Non-a vailability of labor or

materials; (g) Delays caused by the app licable  governmental entity's delay in issuing necessary permits; and (h) Other

events  beyond the Seller's  reasonab le con trol.   Seller, within  30 days  of a delay,  sha ll give Buyer written notice of any

extensions to the Projected Completion Date.  The Cons truction sha ll com ply with any app licable  rules and regulations

of the Association, including those provided to Buyer with the Condominium Documents.  Buyer acknowledges that the

Construction must be designed and constructed in compliance with all app licable  federal and state acces sibility laws,

including the Architectural Barriers Law (Art. 9102, Texas Revised Civil  Statutes) and the Americans with Disabilities

Act.  Seller shall prepare  Construction plans and specifications for construction of the Unit  (“Construction Plans and

Specifications”), a construction schedule, and a budge t, with allowances (the “Budget”) (collectively  together with this

Contra ct, the “Construction Documents ”) to be reviewed and approved by the Buyer, which consent sha ll not be

unre asonab ly withheld, delayed or conditioned, and by the Association pursuant to the procedures and provisions in the

Condominium Documents, each at Buyer’s sole  cost, and prior to commencem ent of Construction.  If the Cons tructio n

Docu men ts perm it selections by Buyer, Buyer's  selections will conform to Seller's normal standards as set out in the

Construction Documents.  Buyer will make required selections within  5 days  after receipt of written notice from Seller

("selection period").  If Buyer does not make the selections within  the selection period, Seller may at its election

terminate this Finish-Out Contract.  Allowance items (“Allowances”) are any Finish-Out com ponen ts shown in the

Construction Docu men ts for which a specified dollar amount is allotted to cover unknown material or labor selections,

such as fixtures, floor coverings, appliances, etc.  Allowances include, without limitation, tax, ma terial,  shipp ing

charges, and labor where applicable.  In some cases, additional labor charges cou ld be incurred.  Selections of

allowance items should be made at suppliers typica lly used by Seller to limit  the possibility of unusual costs, delays, or



lack of approp riate service.  All overages in expenditures from allowance amo unts will be treated as a Change Order as

defined below.  The Projected Completion Date, as set forth above, will be automa tically extended if allowance items

are not selected  according to the Seller's  selection schedule.  Buyer will verify all selections with the supplier and

provide Seller with the proper information for ordering.  Buyer understands that some ma terials  selected will have a

wide variation in color, pattern, and texture.  Natural ma terials  such as wood and stone, etc. should be selected with

care and be approved by Buyer for use before shipment to the job site.  The add itional material or labor cost for any

waste, spoilage, breakage, or culling sha ll be applied to the allowance for that item and a change order for any

overages will be executed by Buyer and Seller.  No alterations, additions or deletions will be made in the Finish-O ut,

unless agreed to in writing by Buyer and Seller. Buyer sha ll have the right to make changes in the Finish-O ut, including,

but not limited to, changes which either decrease, increase, or modify the Finish-Out or extend or otherwise change the

Completion Date, by giving Seller a written change order request (“Change Order Request”), setting forth in

reas onable deta il the nature of the change.  To approve a proposed change, both Buyer and Seller sha ll sign a written

agreement referred to as a Change Order. Upon receiving, from Buyer, a written request for such change, detailing the

nature of the changes to be made, Seller sha ll present Buyer with a proposal for the changes including any additional

costs  of construction, add itional Selle r’s fee of  _________ and any extensions to the Completion Date. If Buyer

accepts, in writing, Selle r’s proposal for changes, this Change Order will become a binding attachment to the Finish-

Out Contract Documents. Any Buyer if more than one Buyer or officer or agent for a Buyer may sign the Change Order

as agent for the other, and that signature of one Buyer sha ll be binding on the other. Failure of Buyer to approve

Selle r’s proposal for changes within  3 days after receipt sha ll constitute  a rejection of the proposa l. Seller sha ll be

reimbursed at $______ per Hr., with a minimum fifty dollars, for all expenses and effort incurred in the production of any

Change Order proposal not accepted by the Buyer. Buyer sha ll pay for all agreed upon Change Orders including the

additional Selle r’s fee to Seller within  3 business days  after Buyers acceptance of the proposa l. Seller will not be

obliged to proceed with any Finish-Out until  any such amo unts have been paid  as agreed. Seller has no obligation to

stop Finish-Out while  change orders are being discussed.  Notwithstanding the foregoing, Buyer agrees to execu te

Change Orders prepared by Seller for Changes in the Finish-Out (including any necessary increases to the Finish-Out

Price) that may be necessary to:  (1) Com ply with applicable Governmental Requirements.  (2) Provide structural

integrity to the Improvements. (3) Route  elec trical,  mechanica l, or other systems included in the Finish-Out.  (4) Avoid

or correct any conditions which might resu lt in defects  or other warran ty claims.  (5) Correct or cure any omissions in

the Construction Docu men ts or any conditions not com plete ly or correctly represented in the Construction Documents.

(6) Notwithstanding the foregoing, Buyer agrees to execu te Change Orders prepared by Seller for Changes in the

Finish-Out (including any necessary increases to the Contract Price) that may be necessary to address overages in

expenditures from Allowance amounts.

3. SCHEDULED INSPECTIONS.  Buyer may have the Prope rty inspected by an inspector selected by Buyer,

licensed by TREC or otherwise permitted by law to make such inspections, at the following 3 milestones (“Scheduled

Inspections”):

3.1 DRY WALL  INSPECTION.  Buyer is to inspect the Prope rty upon completion of the interior dry wall

partitioning for the Unit  (the “Dry Wall  Inspection”).  Seller sha ll give Buyer at least 5 days' notice of dry wall

completion.  Buyer sha ll thereafter schedu le Buyer’s inspection with Seller for a time  and date convenient for Seller

within 7 days  after dry wall completion.  Buyer and Buyer's  inspector must be accompanied by Seller during the Dry

W all Inspection.

3.2 SUBSTANTIAL COMPLETION.  “Substantial Com pletion” is completion by Seller of the Finish-Out such

that the city can issue a certificate  of occupancy for Buyer’s occupancy of the Finish-O ut, but not necessarily free of

minor punch list items (“Substantial Completion”).  Buyer is to inspect the Finish-Out within  5 days  of Seller notifying

Buyer of Substa ntia l Completion.  Buyer must schedu le the inspection (“Substantial Completion Inspection”) for a

time  and date convenient for Seller.  Buyer's  inspector must be accompanied by Seller during the Substan tial

Completion Inspection.  At such time  as Buyer is entitled to occupy the Unit, Seller sha ll be released from any further

obligation or duty for the maintenance of insurance coverage with respect to the Prope rty and/or the care, repair,

maintenance and condition of the Prop erty, except as outlined in the Limited W arranty.



3.3 FINAL WALK  THROUGH.  Seller and Buyer sha ll schedu le a final inspection of the Finish-Out as soon as

reasonab ly prac ticab le after Selle r’s notice to Buyer of Selle r’s completion of the punch list items identified in the

Substantial Completion Inspection (the “Final Walk  Through”).

Attached to this Finish-Out Contract as an Exh ibit are a Substantial Completion Inspection Worksheet and a Final

W alk Through Acceptance which will be used by the parties for the Substantial Completion Inspection.  Buyer is not to

visit the or inspect Construction at any time  other than at the Scheduled Inspections.  A construction site is a dangerous

place and Buyer is prohibited from entering the construction site before Closing except a the time  of the Scheduled

Inspections.

4. FINISH-OUT PRICE.  Select One:  �  Buyer agrees to pay Seller the sum of $______________  or  �  Buyer

agrees to pay Seller a contract price equal to the sum of the "Construction Costs" (as defined in the Cost-Plus

Addendum ), plus a fee (the "Builde r’s Fee") as set out in the Cost-Plus Addendum (either, the “Finish-Out Price”) as

consideration for the construction and completion of the Finish-O ut, subject to adjustment as allowed by this

Addendum.

4.1 PAYMENTS.  Should Buyer fail to make paym ent to Seller of the Finish-Out Price in any partial or final

payment, when payment is due, then Buyer sha ll pay to Seller, in addition to the sum shown as due by such statem ent,

interest at the maximum  rate allowed by app licable  federal and state law.

A. INITIAL PAYMENT - Prior to the commencem ent of the Work, Buyer sha ll pay to Seller _____% of the

Finish-Out Price or $__________ as a portion of the Finish-Out Price (the “Initial Payment”). Seller may use the Initial

Payment for, among other things, initial Construction or pre-construction expenses, and as a portion of the Seller's  fee.

Notwithstanding anything here in to the con trary,  the sum of $__________ out of the Initial Payment sha ll be retained by

the Seller if this Contract is terminated for any reason other than Selle r’s default.

B. PROGRESS PAYMENTS - During construction, as often as every other week, the Seller sha ll present

Buyer with reques ts for payment (“Progress Payment Request”). Each payment (“Progress Payment”) sha ll be

made in normal construction phases or according to a draw schedu le (“draw sched ule”) approved by Buyer, Seller,

and interim  lender, if any, and attached to this contract as an Exhibit,  or provided by Seller after execution of this

contrac t, Buyer sha ll cause these payments to be made to Seller within  2 business days following the receipt of the

Progress Payment Request.  In the event of a payment delay,  Seller sha ll have the right to stop work progress until

payment is made. Buyer and Seller agree that there will be no retainage of funds.

C. FINAL PAYMENT - The Final Payment (that portion of the Finish-Out Price not paid  by previous

payments as well as any Change Orders and Allowance variances) will be due and payable upon Final Completion of

the Finish-O ut. 

4.2 ADJUSTMENTS.  Increases in costs  resulting from change orders or items selected by Buyer

which exceed the Allowances, if any, specified in the Construction Docu men ts will be paid  by Buyer as follows.  If Buyer

desires any additions to or changes in the finish-out of the Buyer’s Unit, then Buyer sha ll notify Seller in writing of such

additions or changes. Seller sha ll have the right, in Selle r’s sole  discretion, to approve or disapprove any such additions

or changes and no such additions or changes sha ll be commenced  until  Buyer has approved, or been deemed to have

approved the Condominium Docu men ts and has obtained third party financing approval to purchase the Prop erty.  If

Selle r approves such changes, Seller sha ll notify Buyer in writing of the estimated cost thereof and Buyer sha ll deposit

with Seller an amount equal to such estima te (the “Change Order Depo sit”) within 5 days  after  the receipt of Seller's

notice.  Seller may com mingle the Change Order Dep osit  with other funds of Seller.  Seller sha ll not owe Buyer interest

on the Change Order Deposit.  The actual cost of such approved additions or changes sha ll be paid  out of the Change

Order Deposit. In the event the actual cost of such additions or changes exceeds the amount of the Change Order

Deposit, then Buyer sha ll pay such excess to Seller within  5 days  after receipt from Seller of notice of such excess or

anticipated excess. In the event Seller has commenced  such approved changes or additions and the Contract is

thereafter terminated for any reason whatsoever, except Selle r’s default,  then Seller sha ll be entitled to retain  the



balance of the Change Order Dep osit  as liquidated damages, and not as a penalty, due to such termination. Buyer

acknowledges that the actual amount of Selle r’s damages wou ld be imposs ible to determine.  A decrease in costs

resulting from change orders and unused allowances will reduce the Sales Price and loan amount accordingly.

5. WARRANTIES.  Seller sha ll transfer to Buyer all manufacturers' warranties received by the Seller or any

subcontractor. Selle r will not be required to warran t, repa ir or correct any of the W ork provided by any party other than

the Seller or the Seller’s  subcontractors or employees. Seller sha ll not be obligated under any warran ty given to Buyer

until  Seller has been paid  in full. Seller sha ll correct any of the Finish-Out which is defective or which does not com ply

with the Construction Docu men ts for a period of one year from the date of Substantial Completion of the Finish-O ut.

Buyer acknowledges that Buyer has received a copy of the “Limited W arranty and Service Procedures Agreemen t” (the

“Limited Warranty ”) which is attached hereto  as an Addendum and is incorporated here in by reference for all

purposes.  Buyer has accepted the limited warranty in lieu of any other warranties, expressed or implied, and all other

warranties, including those of me rcha ntab ility, habitability or fitness for a particular purpose, are waived by Buyer.



Schedule of Provisions for Construction Contracts

References to “Association” is to____________ Office Park Condominium Owners’ Association, Inc., the property

owners’ association governing______ Office Park, and to “Declarant” is to______ Office Park, L.P., the Declarant

forming the Association, each of whom are to be contacted at _____, ___, Texas  78____.

1.  Evidence of Insurance.  Evidence of the insurance coverage required to be maintained by the Contractor

under this Contract, represented by Certificates of Insurance issued by the insurance carrier, must be furnished to the

Owner, Association and Declarant prior to Contractor starting Work.  Certificates of Insurance shall specify the insured

status required herein, as well as the waivers of subrogation.  All policies sha ll be issued by corporate insurers licensed

to do business in the state of Texas and rated Policyhold er's Rating of “A” and a Financial Size Rating of “7” or better

by A. M. Best Com pany.  Contractor sha ll evidence such insurance coverage by delivering to Owner, Association and

Declarant Certificates of Insurance issued by the insurance companies underwriting such risks or their  agency.  The

Certificates of Insurance sha ll be on an ACORD Form 27 for Prope rty Insurance and an ACORD Form 25-S for Liability

Insurance, provided Owner, Lessee and Lessor have been provided with a certified copy of all insurance policies,

including all required endorsements, including endors eme nts dealing with additional insureds, loss payees, and waivers

of subrogation, and such insurance policies and endors eme nts are in compliance with the requirem ents of the Contract

Docu men ts and provided (a) there is attached to the Certificate  of Insurance a valid and binding Revised Cancellation

Endorsement specifying the requirement of the carriers to give 30 day advance notice of cancella tion or material

change in the policies and the words “endeavor to” and “but failure to mail such notice sha ll impose no obligation or

liability of any kind upon the com pany, its agents  or representatives” sha ll be deleted from the certificate  form ’s

cancellation provision; and (b) Owner, Association and Declarant are authorized to contact the issuing insurance

agency and the insurance carriers to confirm the existence of the coverages.  Attached hereto  as Exh ibit A is the form

of Certificate  of Insurance which is to be provided by Contractor to Owner, Association and Declara nt.  Tim ely renewal

certificates will be provided to Owner, Association and Declarant as the coverage renews.

2.  RELEASE AND WAIVER.  Contractor hereby releases, and shall  cause its Subco ntractors  to release,

Own er, Association, Declarant and the other Indemnitees from any and all claims or causes of action whatso-

ever which Contractor and/or its Subco ntractors  might otherwise possess resulting in or from or in any way

connected with any loss covered or which shou ld have been covered by insurance, including the dedu ctible

portion thereof, maintained and/or required to be maintained by Contractor and/or its Subco ntractors

pursuant to the Contract Docum ents. 

3.  INDEMNIFICATION.

3.1.  Scope.  To the fullest extent permitted by applicable law, Contractor shall  and does agree to

indemnify,  protect, defend and hold  harmless the Own er, Association and Declarant, and their invitees,

agents, succes sors and assigns, and their respective officers, directors, shareholders, employees and agents

(collect ively the “Indemnitees”) from and against all claims, damages, losses, liens, fines, causes of action,

suits, judgments, and expenses, including attorney fees, of any nature, kind or description of any person or

entity, directly or indirec tly arising out of, caused by, or resulting from (in who le or in part), (1) the Work

performed hereun der, or any part thereof, (2) the Contract Documents, or (3) any act, omission, negligence,

gross negligence, willful  miscond uct, or breach of warranty, express or implied of Contractor, any Sub-

contracto r, anyone directly  or indirec tly employed by them, or anyone that they control or exercise control

over, (collect ively the “Liabilities”).  Such Liabilities include but are not limited to injuries to or death of any

person (including Contractor's  or any subc ontrac tor's employees) or damage to or loss of property occurring

in, on or about the job site.  The obligations of Contractor under this indemnification shall  apply  to Liabilities

even if such Liabilities are caused in part by the negligence or strict liability of any Indemnitee.  Contractor

shall  promp tly advise Own er, Own er, Association, Declarant and the other Indemnitees in writing of any

action, administrative or legal proceeding or investigation as to which this indemnification may apply, and

Contractor, at Contractor's  expense, shall  assume on beha lf of Own er, Association, Declarant and the other

Indemnitees and conduct with due diligence and in good faith the defense thereof with counsel satisfactory  to



Own er, Association, and Declarant; provided, how ever, that Owner,  Association, Declarant and the other

Indemnitees shall have the right, at their respective expense, to be represented therein  by advisory coun sels

of their own selection and at their own expense.  In the event of failure by the Contractor to fully perform  in

accordance with this indemnification paragraph, Owner and/or the other Indemnitees, at their respective

option, and without relieving Contra ctor of its obligations hereun der, may so perform, but all costs and

expenses so incurred by Owner and/or the other Indemnitees in that event shall  be reimbursed by Contractor

to Owner and the other Indemnitees, together with interest on the same from the date any such expense was

paid by Owner or the other Indemnitees until reimbursed by Contractor, at the rate of interest provided to be

paid on judgmen ts under the laws of the State of Texas.  This  indemnification shall  not be limited to damages,

compensation or benefits payab le under insurance policies, workers' compensation acts, disability benefit

acts or other employees' bene fit acts.

3.  Payment and Performance Bonds.  Contractor sha ll furnish bonds (“Performance and Payment Bonds”)

covering faithful performance of the Construction Docu men ts and paym ent of obligations arising thereunder.  The

payment bond sha ll be a Texas Hardeman Act Bond, and sufficient for recording with the Coun ty Clerk (including the

notarization of the signatures of the contractor and the Owner by a notary public) and by a corporate  surety authorized

and admitted to do business in Texas and licensed by the State of Texas to execu te bonds as sure ty. The payment

bond sha ll NOT be on an AIA bond form.  The Performance and Payment Bonds sha ll name Owner as the “Owner”

and insured and sha ll have attached thereto  a Multip le Obligee Rider naming the Association and any mortgagee as

co-obligees.  The amount of each bond sha ll be equal to at least 100% of the contract sum of the construction contrac t.

The Contractor sha ll deliver the executed original required bonds to the Owner with copy to the Association before

commencem ent of construction and sha ll not commence  construction until after the bonds are filed for record.

Contractor sha ll require the attorney-in-fact who executes the required bonds on behalf of the surety to affix  thereto  a

certified and current copy of the power of attorney.



Addendum to Commercial Condominium Contract

Sale of a Finished-Out Unit  - Cost Plus Addendum

This Addendum is incorporated into and amends the Comm ercial Condominium Contract between the undersigned

Seller and Buyer.  In the event of any conflict between the provisions of this Addendum and the Contract, the provisions

of this Addendum control.

1. CONSTRUCTION COSTS.  For the purposes of this Contract, “Construction Costs ” are defined as those cost

categories listed in the attached Schedule of Estimated Construction Costs.  Any amo unts shown on the Schedu le of

Estimated Construction Costs  are estimates only and do not guarantee or set any sum as the actual cost of any listed

category.   In the absences of a Schedu le of Estim ated Construction Costs, Construction Costs  are defined as all costs

incurred by the Seller as a resu lt of the Work, except for the following costs, which sha ll be paid  by the Seller from the

Builder’s Fee:  (1) Salaries, wages, and other compensation for the Seller or the Seller's  personnel stationed at the

Seller's  offices or at other sites not related to the Finish-O ut. (2)  Expenses and operating cost of the Seller's offices.

(3)  General overhead expenses of the Seller.  (4)  Marketing and promotional expenses of the Seller.  (5)  Capital and

bank expenses of the Seller.  (6)  Any costs  not related to the Finish-O ut.

2. BUIL DER ’S FEE.  The Builder’s Fee is $__________ .

3. PAYMENTS.  Final Payment sha ll also include all those costs  projected or anticipated by the Seller for invoices

not yet received, however, additional costs  may be incurred for those items, if any, listed in the Certificate  of Substantial

Completion.  Buyer agrees to pay any additional costs  or expenses incurred after Substantial Completion, promptly

upon request of Seller. 



ACORD™       CERTIFICATE OF LIABILITY INSURANCE      

Date (MM/DD/YY)

           

       MM/DD/YY
PRODUCER

                                                                                                                                       

                                                                                                                                       

                                                                                                                                       

THIS  CERTIFICATE IS ISSUED AS A MATTER  OF INFORMATION ONLY  AND CONFERS NO RIGHTS

UPON THE CERTIFICATE HOLDER.  THIS  CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER

THE COVERAGE AFFORDED  BY THE POLICIES B E LO W , EXCEPT AS SPECIFIED .

INSURERS AFFORDING COVERAGE NAIC  #

INSURER A: 

INSURED

[Contractor]

                                                                                                                                        

                                                                                                                                        

INSURER B: 

INSURER C:

INSURER D:

INSURER E:

COVERAGESCOVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED  NAMED  ABOVE FOR THE POLICY PERIOD INDICATED.  NOTWITHSTANDING ANY

REQUIREMENT,  TERM OR CONDITION OF ANY CONTRACT OR OTHER  DOCUMENT WITH RESPECT TO WHICH THIS  CERTIFICATE MAY  BE ISSUED OR MAY  PERTAIN. 

INSR

LTR

ADD’L

INSRD TYPE OF INSURANCE

POLICY

NUMBER

POLICY EFFECTIVE 

DATE (MM/DD/YY)

POLICY EXPIRATION

DATE (MM/DD/YY) LIMTS

--------   Y GENERAL LIABILITY

:  COMMERCIAL GENERAL LIABILITY

G  G  CLAIMS MADE  :  OCCUR

:   _Contractual_______________

:  XCU Included___________

GEN’L AGGREGATE LIMIT APPLIES PER:

G   POLICY    :   PROJECT  G  LOC

CLP              mm/dd/04 mm/dd/05 EACH OCCURRENCE $1,000,000

DAMAGE TO RENTED

PREMISES (Ea occurrence)

$     50,000

MED EXP (Any one person) $       5,000

PERSONAL & ADV INJURY $1,000,000

GENERAL AGGREGATE $

PRODUCT-COMP/OP AGG $2,000,000



--------   Y AUTOMOBILE LIABILITY

: ANY AUTO

G  ALL OWNED AUTOS

G  SCHEDULED AUTOS

: HIRED AUTOS

: NON-OWNED AUTOS

G  ___________________________________ 

CAP                mm/dd/04 mm/dd/05 COMBINED SINGLE LIMIT

(Ea accident)

$

BODILY INJURY

(Per person)

$

BODILY INJURY

(Per accident)

$

PROPERTY DAMAGE

(Per accident)

$

__   Y EXCESS LIABILITY

: OCCUR   G  CLAIMS MADE

G  DEDUCTIBLE

G  RETENTION     $                            

CUP              

Umbr ella

Liability

mm/dd/04 mm/dd/05 EACH OCCURRENCE $__,000,000

AGGREGATE $__,000,000

$

$

$

__   N WORKERS COMPENSATION AND

EMPLOYERS’ LIABILITY

ANY PROPRIETOR/PARTNER/EXECUTIVE

OFFICER/MEMBER EXCLUDED?

If yes, describe under 

SPECIAL PROVISIONS below

WC                 mm/dd/04 mm/dd/05 X WC STATU-

TORY LIMITS

OTHER $

E.L. EACH ACCIDENT $1,000,000

E.L. DISEASE-EA EMPLOYEE $1,000,000

E.L. DISEASE-POLICY LIMIT $1,000,000

OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS  (See Attachment.)

       CERTIFICATE HOLDER CANCELLATION



______________Office Park Condominium  Owners’ Association, Inc.

__________________________________

__________, Texas 78_____

Attn:                                                           

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF, THE

ISSUING INSURER WILL ENDEAVOR TO MAIL 30_ DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO

THE LEFT, BUT FAILURE TO DO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER, ITS

AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

      ACORD 25 (2001/08) © ACORD CORPORATION 1988

Attachment To Contractor’s  Certificate of Insurance

This  Attachment is to Con tractor’s Certificate  of Insurance that is:

Dated (MM/DD /YY): mm/dd/04.

Issued By:                                                              

                                                             

                                                             

Insured: ___________ ___________ ________(“Contractor”)

Certificate Holders: ___________ ___________ _(“Owner ”)

______ Office Park Condominium Owners’ Association, Inc.

(“Association”)

Policy Types: Liability Insurance: A.  Comm ercial General Liability

B.  Automobile Liability

C.  W orkers Compensation and Em ployer's

      Liability

Property Insurance: D.  Builder’s Risk - Causes of Loss - Special

      Form

As to Policies Issued By:

Company A:                                                           

Company B:                                                           

Company C:                                                           

Company D:                                                           



Policy Nos.:

Company A: CLP                                          (Commercial General Liabilit y)

Company B: CAP                                          (Automobile  Liabilit y)

Company C: W C                                           (W orke r’s Com pensation/Em ployer ’s

Liability for Texas)

Company D:                                                  (Build er’s  A ll R isk - Causes  o f Loss -

Special Form)

1.  In Force.  The insurance policies are currently in force.

2.  Notification.  None of the described insurance policies sha ll be canceled before the expiration date set

forth in this certificate, nor a determination be made not to renew any of the described insurance policies, nor

a material change be made in the coverage of any of the described policies, by the issuing company unless

30 days' advanced written notice via certif ied ma il of such cancellation or change sha ll be given to the

certificate  holders identified herein, or to such other persons of which the issuer of this Certificate  is hereafter

notified to give notice.

3.  Additional Insureds and Loss Payees.  As to Polic ies A and B, the following persons:

(a) _______________, and its successors  and assigns as owner of the Property (Owner), and its directors

and employees, (b)______ Office Park Condominium Owners’ Association, Inc., and its directors and

employees, and_______ Office Park, L.P., and its successors  and assigns, Declarant of the Condominium

Projec t, and its partners and employees  (collectively,  “Additional Insureds”), have been added as additional

insured under Endorsem ents making the coverage availa ble to the Additional Insureds primary over

insurance availa ble to the Additional Insureds or any self-insurance program of the Additional Insureds.  As to

Policy D, _________ Office Park Condominium Owners’ Association, Inc. has been added as a Loss Payees

together with the Owner and Contractor and its subcontractors.

4.  Texas  Licensees.  The issuers of the described insurance policies are licensed to do business in

Texas.

5.  Waiver of Subrogation.  As to Policies A-D, the issuers of the insurance policies have waived

subrogation against  (a) _______________, and its successors  and assigns as owner of the Prope rty

(Owner), and its directors and employees, (b)________ Office Park Condominium Owners’ Association, Inc.,

and its directors and employees, and _________________ Office Park, L.P., and its successors and

assigns, Declarant of the Condominium Projec t, and its partners and employees (the “Released Persons”).

6.  Contribution Not Required.  The Insurance program of the Additional Insureds sha ll be excess of this

insurance and sha ll not contribute  with it.

7.  Severability of Interest.  This  insurance applies separate ly to each Insured against whom claim  is

made or suit  is brought except with respect to the com pany's  limits of liability.  The inclusion of any person or

organization as an Insured sha ll not affect any right which such person or organization wou ld have as a

claimant if not so included.

8.  Property and Project.  For Policies A - C, the Premises is the Condominium Project located at ____

Mar tin St., McAllen, TX.  For Policy D, the Premises is Suite____.



9.  Endorsem ents.  Attached are the following Endorsem ents to the insurance policies:

Policy (Identify by Co. Ltr.) Endorsement Form Nos.

A.                                                                          Additional Insured No.       GL                   

(Commercial General Liabilit y) Waiver of Subrogation No. GL                 

B.                                                                          Additional Insured No.        TE 99 01 B    

(Automobile  Liabilit y) Waiver of Subrogation No.  TE 20 46 A   

C.                                                                        Additional Insured No.      (not applicable) 

(W orke r’s Compensation/ Waiver of Subrogation No. W C  

Em ployer ’s Liabilit y)

D.                                                                       Loss Payee No.                           

(Build er’s Risk - Causes of Ordinance/Law Coverage No.                 

Loss - Special Form)

I certify to the Certificate  Holder and the Additional Insureds the existence of coverage as specified in this

certificate.

_____________________________________

Authorized Representative



ACORD       CERTIFICATE OF PROPERTY INSURANCE

Date (MM/DD/YY)
MM/DD/YY

PRODUCER                                                   

                                                                                                                

                                                                                   

                                                                                   

INSURED

(Unit Owner)

                                                                                                                 

McAllen, Texas

TH IS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND

CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER.  TH IS

CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE

AFFORDED BY THE POLICIES BELOW, EXCEPT AS SPECIFIED .

COMPANIES AFFORDING COVERAGE

   COMPANY

   COMPANY

   COMPANY

   COMPANY

COVERAGES

TH IS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR

THE POLICY PERIOD INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER

CO POLICY POLICY EFFECTIVE POLICY

A PROPERTY Bldrs, Risk MM/DD/YY MM/D D/Y X BUILDING $

CAUSES OF LOSS X PERSONAL PROPERTY $

BASIC X BUSINESS INCOME $

BROAD X EXTRA EXPENSE $

X SPECIAL BLANKET BUILDING $

EARTHQUAKE BLANKET PERS PROP $

FLOOD BLANKET BLDG & PP $

X (See Attachment.) $

$

INLAND MARINE $

TYPE OF POLICY

CAUSES OF LOSS

$

$

$

NAMED PERILS $

OTHER $

CRIME $

TYPE OF POLICY $

$

BOILER & MACHINERY $

$

OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY  (See Attachm ent.)

SPECIAL CONDITIONS/OTHER COVERAGES  (See Attachement)



CERTIFICATE HOLDER CANCELLATION

_________ Office Park Condomi niums Owners’ Association, Inc.

                                                                                                                                  

                                                                                                                                  

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED

BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY

WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE

CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO MAIL

SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY

KIND UPON THE COMPANY, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995



Addendum to Commercial Condominium Contract

Sale of a Finished-Out Unit  - Cost Plus Addendum

This  Addendum is incorporated into and amends the Comm ercial Condominium Contract between the

undersigned Selle r and Buyer.  In the event of any conflict between the provisions of this Addendum and the

Contra ct, the provisions of this Addendum control.

1. CONSTRUCTION COSTS.  For the purposes of this Contract, “Construction Costs ” are

defined as those cost categories listed in the attached Schedu le of Estimated Construction Costs.  Any

amo unts shown on the Schedule of Estimated Construction Costs  are estimates only and do not guarantee

or set any sum as the actual cost of any listed category.   In the absences of a Schedu le of Estimated

Construction Costs, Construction Costs  are defined as all costs  incurred by the Seller as a resu lt of the Work,

except for the following costs, which sha ll be paid  by the Seller from the Builder’s Fee:  (1) Salaries, wages,

and other compensation for the Seller or the Seller's  personnel stationed at the Seller's  offices or at other

sites not related to the Finish-O ut. (2)  Expenses and operating cost of the Seller's  offices.  (3)  General

overhead expenses of the Seller.  (4)  Marketing and promotional expenses of the Seller.  (5)  Capital and

bank expenses of the Seller.  (6)  Any costs  not related to the Finish-O ut.

2. BUIL DER’S FEE.  The Builder’s Fee is $__________ .

3. PAYMENTS.  Final Payment sha ll also include all those costs  projected or anticipated by the

Seller for invoices not yet received, however, additional costs  may be incurred for those items, if any, listed in

the Certificate  of Substantial Completion.  Buyer agrees to pay any additional costs or expenses incurred

after Substantial Completion, prom ptly upon request of Seller. 



ACORD™       CERTIFICATE OF LIABILITY INSURANCE      

Date (MM/DD/YY)

           

       MM/DD/YY
PRODUCER

                                                                                                                                       

                                                                                                                                       

                                                                                                                                       

THIS  CERTIFICATE IS ISSUED AS A MATTER  OF INFORMATION ONLY  AND CONFERS NO RIGHTS

UPON THE CERTIFICATE HOLDER.  THIS  CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER

THE COVERAGE AFFORDED  BY THE POLICIES B E LO W , EXCEPT AS SPECIFIED .

INSURERS AFFORDING COVERAGE NAIC  #

INSURER A: 

INSURED

[Contractor]

                                                                                                                                        

                                                                                                                                        

INSURER B: 

INSURER C:

INSURER D:

INSURER E:

COVERAGESCOVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED  NAMED  ABOVE FOR THE POLICY PERIOD INDICATED.  NOTWITHSTANDING ANY

REQUIREMENT,  TERM OR CONDITION OF ANY CONTRACT OR OTHER  DOCUMENT WITH RESPECT TO WHICH THIS  CERTIFICATE MAY  BE ISSUED OR MAY  PERTAIN. 

INSR

LTR

ADD’L

INSRD TYPE OF INSURANCE

POLICY

NUMBER

POLICY EFFECTIVE 

DATE (MM/DD/YY)

POLICY EXPIRATION

DATE (MM/DD/YY) LIMTS

--------   Y GENERAL LIABILITY

:  COMMERCIAL GENERAL LIABILITY

G  G  CLAIMS MADE  :  OCCUR

:   _Contractual_______________

:  XCU Included___________

GEN’L AGGREGATE LIMIT APPLIES PER:

G   POLICY    :   PROJECT  G  LOC

CLP              mm/dd/04 mm/dd/05 EACH OCCURRENCE $1,000,000

DAMAGE TO RENTED

PREMISES (Ea occurrence)

$     50,000

MED EXP (Any one person) $       5,000

PERSONAL & ADV INJURY $1,000,000

GENERAL AGGREGATE $

PRODUCT-COMP/OP AGG $2,000,000



--------   Y AUTOMOBILE LIABILITY

: ANY AUTO

G  ALL OWNED AUTOS

G  SCHEDULED AUTOS

: HIRED AUTOS

: NON-OWNED AUTOS

G  ___________________________________ 

CAP                mm/dd/04 mm/dd/05 COMBINED SINGLE LIMIT

(Ea accident)

$

BODILY INJURY

(Per person)

$

BODILY INJURY

(Per accident)

$

PROPERTY DAMAGE

(Per accident)

$

__   Y EXCESS LIABILITY

: OCCUR   G  CLAIMS MADE

G  DEDUCTIBLE

G  RETENTION     $                            

CUP              

Umbr ella

Liability

mm/dd/04 mm/dd/05 EACH OCCURRENCE $__,000,000

AGGREGATE $__,000,000

$

$

$

__   N WORKERS COMPENSATION AND

EMPLOYERS’ LIABILITY

ANY PROPRIETOR/PARTNER/EXECUTIVE

OFFICER/MEMBER EXCLUDED?

If yes, describe under 

SPECIAL PROVISIONS below

WC                 mm/dd/04 mm/dd/05 X WC STATU-

TORY LIMITS

OTHER $

E.L. EACH ACCIDENT $1,000,000

E.L. DISEASE-EA EMPLOYEE $1,000,000

E.L. DISEASE-POLICY LIMIT $1,000,000

OTHER

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS  (See Attachment.)

       CERTIFICATE HOLDER CANCELLATION



______________Office Park Condominium  Owners’ Association, Inc.

__________________________________

__________, Texas 78_____

Attn:                                                           

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THEREOF, THE

ISSUING INSURER WILL ENDEAVOR TO MAIL 30_ DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO

THE LEFT, BUT FAILURE TO DO SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY KIND UPON THE INSURER, ITS

AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

      ACORD 25 (2001/08) © ACORD CORPORATION 1988



Attachment To Contractor’s  Certificate of Insurance

This  Attachment is to Con tractor’s Certificate  of Insurance that is:

Dated (MM/DD /YY): mm/dd/04.

Issued By:                                                              

                                                             

                                                             

Insured: ___________ ___________ ________(“Contractor”)

Certificate Holders: ___________ ___________ _(“Owner ”)

______ Office Park Condominium Owners’ Association, Inc.

(“Association”)

Policy Types: Liability Insurance: A.  Comm ercial General Liability

B.  Automobile Liability

C.  W orkers Compensation and Em ployer's

      Liability

Property Insurance: D.  Builder’s Risk - Causes of Loss - Special

      Form

As to Policies Issued By:

Company A:                                                           

Company B:                                                           

Company C:                                                           

Company D:                                                           

Policy Nos.:

Company A: CLP                                          (Commercial General Liabilit y)

Company B: CAP                                          (Automobile  Liabilit y)

Company C: W C                                           (W orke r’s Com pensation/Em ployer ’s

Liability for Texas)

Company D:                                                  (Build er’s  All  R isk - Causes  o f Loss  -

Special Form)



1.  In Force.  The insurance policies are currently in force.

2.  Notification.  None of the described insurance policies sha ll be canceled before the expiration date set

forth in this certificate, nor a determination be made not to renew any of the described insurance policies, nor

a material change be made in the coverage of any of the describ ed policies, by the issuing company unless

30 days' advanced written notice via certified ma il of such cancellation or change sha ll be given to the

certificate  holders identified herein, or to such other persons of which the issuer of this Certificate  is hereafter

notified to give notice.

3.  Additional Insureds and Loss Payees.  As to Policies A and B, the following persons:

(a) _______________, and its successors  and assigns as owner of the Prope rty (Owner), and its directors

and employees, (b)______ Office Park Condominium Owners’ Association, Inc., and its directors and

employees, and_______ Office Park, L.P., and its successors  and assigns, Declarant of the Condominium

Projec t, and its partners and employees  (collectively,  “Additional Insureds”), have been added as additional

insured under Endorsem ents making the coverage availa ble to the Additional Insureds primary over

insurance availa ble to the Additional Insureds or any self-insurance program of the Additional Insureds.  As to

Policy D, _________ Office Park Condominium Owners’ Association, Inc. has been added as a Loss Payees

together with the Owner and Contractor and its subcontractors.

4.  Texas  Licensees.  The issuers of the described insurance policies are licensed to do business in

Texas.

5.  Waiver of Subrogation.  As to Policies A-D, the issuers of the insurance policies have waived

subrogation against  (a) _______________, and its successors  and assigns as owner of the Prope rty

(Owner), and its directors and employees, (b)________ Office Park Condominium Owners’ Association, Inc.,

and its directors and employees, and _________________ Office Park, L.P., and its successors  and

assigns, Declarant of the Condominium Projec t, and its partners and employees (the “Released Persons”).

6.  Contribution Not Required.  The Insurance program of the Additional Insureds sha ll be excess of this

insurance and sha ll not contribute  with it.

7.  Severability of Interest.  This  insurance applies separate ly to each Insured against whom claim  is

made or suit  is brought except with respect to the com pany's  limits of liability.  The inclusion of any person or

organization as an Insured shall not affect any right which such person or organization wou ld have as a

claimant if not so included.

8.  Property and Project.  For Policies A - C, the Premises is the Condominium Project located at ____

Mar tin St., McAllen, TX.  For Policy D, the Premises is Suite____.

9.  Endorsem ents.  Attached are the following Endorsem ents to the insurance policies:

Policy (Identify by Co. Ltr.) Endorsement Form Nos.

A.                                                                          Additional Insured No.       GL                   

(Commercial General Liabilit y) Waiver of Subrogation No. GL                 

B.                                                                          Additional Insured No.        TE 99 01 B    

(Automobile  Liabilit y) Waiver of Subrogation No.  TE 20 46 A   



C.                                                                        Additional Insured No.      (not applicable) 

(W orke r’s Compensation/ Waiver of Subrogation No. W C  

Em ployer ’s Liabilit y)

D.                                                                       Loss Payee No.                           

(Build er’s Risk - Causes of Ordinance/Law Coverage No.                 

Loss - Special Form)

I certify to the Certificate  Holder and the Additional Insureds the existence of coverage as specified in this

certificate.

_____________________________________

Authorized Representative



ACORD       CERTIFICATE OF PROPERTY INSURANCE

Date (MM/DD/YY)
MM/DD/YY

PRODUCER                                                   

                                                                                                                

                                                                                   

                                                                                   

INSURED

(Unit Owner)

                                                                                                                 

McAllen, Texas

TH IS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND

CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER.  TH IS

CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE

AFFORDED BY THE POLICIES BELOW, EXCEPT AS SPECIFIED .

COMPANIES AFFORDING COVERAGE

   COMPANY

   COMPANY

   COMPANY

   COMPANY

COVERAGES

TH IS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR

THE POLICY PERIOD INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER

CO POLICY POLICY EFFECTIVE POLICY

A PROPERTY Bldrs, Risk MM/DD/YY MM/D D/Y X BUILDING $

CAUSES OF LOSS X PERSONAL PROPERTY $

BASIC X BUSINESS INCOME $

BROAD X EXTRA EXPENSE $

X SPECIAL BLANKET BUILDING $

EARTHQUAKE BLANKET PERS PROP $

FLOOD BLANKET BLDG & PP $

X (See Attachment.) $

$

INLAND MARINE $

TYPE OF POLICY

CAUSES OF LOSS

$

$

$

NAMED PERILS $

OTHER $

CRIME $

TYPE OF POLICY $

$

BOILER & MACHINERY $

$

OTHER

LOCATION OF PREMISES/DESCRIPTION OF PROPERTY  (See Attachm ent.)

SPECIAL CONDITIONS/OTHER COVERAGES  (See Attachement)



CERTIFICATE HOLDER CANCELLATION

_________ Office Park Condomi niums Owners’ Association, Inc.

                                                                                                                                  

                                                                                                                                  

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED

BEFORE THE EXPIRATION DATE THEREOF, THE ISSUING COMPANY

WILL ENDEAVOR TO MAIL 30 DAYS WRITTEN NOTICE TO THE

CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO MAIL

SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR LIABILITY OF ANY

KIND UPON THE COMPANY, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE

ACORD 24 (1/95) © ACORD CORPORATION 1995


